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Suit No* 47 op 1871* 

Ajipeai No» 283* 

IimJI JINiV (PLAIXTIFF) IV NAllAN MUIJI axd othees {BkfexbantsJ* 

— Cmidinictlm — Aramuhnait r/ tk^rec — ChtHcal 
ermr-^Fmdke, 

The decree of the court: of first instance directed the Commissioner to take 
an account of the moneys paid by the plaintilf, daring the period between 21th 
January 1865 and the date of tlie filing of the plaint, for the use and at iha 
request of the defendants, and to allow credit to the defendanls for the sums 
for which the plaintiff had given credit in his pavtieulais of demand, and for 
another sums for which the defendants should prove themselves entitled to credit 
wherever the same might have become payable. The defendants in their sur- 
charge to the plaintiff^s account claimed credit for various payments made by 
them' to the plaintiff between 25th January 1865 and 5th July 1865. The 
plmntiff claimed to appropriate those payments in satisfaction of his claim against 
the defondants prior to 24,tJji January 1865. The Commissioner, by his construc- 
tion of the terms of the decree, hold the plaintiff entitled to nmko such appro- 
priation. The Judge iu the court of first instance c^^plained his decree to mmtx 
that the whole account prior to 24th January 1865 was wiped oat, and directed the 
■'Commisslonerdmtthe plaintiff was notentitkd to make thoappropiiatioahe eMmeil 
IMl the construction put by the Commissioner on the decree was right* 

Where the Comet of first instance puis upon its own decree a couitruclto, 
which to the Appellate Court apiseiaato render the deem© erroneous, and the 
on the face of it, admits of mother constxuetfon, which to the Appellate Court ap* 
pears to render the decree correeVthe Appellate Court will adopt the Mtm 
, consixuction* ' 

k clerical error ia fihe decree was ordated to be amended at tbe beiaing of ih# 

app^ 

TdtB appeal from aa oi^er of Rkytey, J., SatdL 19fli Deoeplw 
1^4 aftei- argmaeaii oa Uw prelnaiaary pdn^ 


1875. 
Oct, h 
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not an appeal lay fi^nn an opAt of such a nature (1), catift* on for 
hearing on the mwiti on Lt Octoix'r 187.”» bofoic WK^fRorr, C,J., 
and Samiist, J, 

The plaint, filed on 23rd Jannary 1871» was framed on the 
commtni money etiuntn ami on an adjusted account, llio written 
Btutomentoi tin* defendant'i raised three defence <, ei/.,iju juriadie. 
tion, never iijdi*bl< d in Bimdmy, and limitation. On 1 "Hh Ih'cenibor 
187!!, the suit t nine on for hearing hef..n‘ Baylev, .L, and three 
issnoh wore tliou fromedj vin,, Lt.—li tho Miit harrod ? 2nd,— 

Has this court jurisdiction ? drd. — Are thu deh-ndunts iiidcbtwl ? 
The whole contest in tho Court of finst instance waa on the qtie.stion 
whetherornotan adjuHtmentof theaccoantby tho first defendant 
took place in Bombay in 1868 as alloged by tho plaintiff, and to 
tMa point all the evidsneo recorded, in tho case, as well that giyi^ 
in Court as that taken on commission, was directed. On filth 
HmemhdT 1878, a fourth issue was fwmed by tho Judge, whether 
the account was adjusted in Bombay by N^i-an Mulji as alleged 
by the plaintiff, and on tho same day tho judgmont was dolivered, 
and the following findings on tho issues wore recorded by the leam- 
ed Judge 1st. — ^The suit is not barred so far as concerns moneys 
paid in Bombay by tho plaintiff in respect of hundis drawn on the 
plaintiff by the defendants, but is barred so far ns concerns all other 
Bams. 2nd, — ^This court has Jurisdiction so far as conccniH moneys 
paidin Bombay by tho plaintiff in respect of huadk drawn on tho 
pldntiff by the defendants, but has not jurisdiotioa so far aa con- 
cerns all other sums. 3rd. — No finding. 4th. — the account was not 
adjusted in Bombay by H&vm Muljias alleged by the plaintiff. A 
decree was accordingly madoonthe samodayryferringittofho Com- 
miwoasrtotakean account of those matters in wliicli tho Court held 
it had Jurisdiotion, and restricting sneh account to the subfWtt 
wnmediiddy preceding the date of tl^ of the 

The preeise werding of that portioa cl (he' db> 
^|reofe4d the po&mnt, was as follows !— "Thfa Ooort 
M fwder'iliat it be referred to 0. E. Fox, Commissioirer* Ac., to 
told a^ a^^tmt of Ihe moneys pmd by toe plaintiff in Bombay 
duf^ ihe peric^ between 24ith January ISfiS, mid toe'date of the 
i^^^^,|his^,bemg .years, for the^iM©^ 
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refinPHfcSf tlio (lofrnrlants in ro^pocfe of huuiliit drawn on tlio plain- 
tiff by tlie dofcndniit-*!, and tho paid Commissioner is to allow w- 
rlifc to tlio said didendants for tlio sums in that behalf mentioned 
in the pmiicniars of demand annexed to the plaint, and for all other 
a«ms,^if any, in vespeet of nhiehthe didendants s-hall prove thein- 
aclvcs entitled to credit nherever (1) the sumo may have becomu 
payable.” Taberty was itbn reserved in the decree to the C’om- 
raissioner to report spccinlly whether interest should be allowed. 

On 1st April 1871, tho plaintiff filed in tho C'omKii.sMoner’.s 
office his accoant, wherein ht' |.(ave to tho defcmhintH credit for 
two pftyinonts, nmdo by tho defendants for the plaintiff in respect 
of Wo purchases of teak at Dhollera, for which credit had been 
given to the defendants by the plaintiff in tho particukv.s of his 
doinand annexed to the plaint. To this account tho defendants, 
on 23rd Juno 187 b ^ surcharge, whereby they chiiined credit 
for Ra. 12,170-8-6 in rospo(*of pajmients nnule by tho defendants 
to the pkiatiff between 25tb Jiinmiry 1SG.> and nth July 1865. 
The pWntiff admitted receipt of tho payments mentionod in tho 
defendants’ sarcharge, but said they were received and ought 
to be appropriated in satisfaction of his claim against tho defend- 
ants in respect of moneys duo from tho dofenduuts prior to 24th 
January 1865, on which day the plaintiff alleged there was duo 
to him from the defendants a balance of about Rs. 12,000. On 
loth September 1874, the Commissioner held that tho plaintiff 
waMontitMiomakosuch appropriation of the payments by tho 
defendants, and, as they did not admit tho balance claimed by tho 
plaintiff to bo duo from them on 24th January 1866, ordered the 
plaintiff to file an account showing how that balnnco was arrived 
at. Tho defendants thereupon obtained from the Commissioner 
a certificate, dated 2nd October 1874, that such had been his 
dodsion, and moved before Bayley, J., for tho reversal of that 
decision. On IDth Decombor 1874 Bayley, J., nuulo an order, direct 
ing tho Commissioner that the plaintiff was not to bo allowed to 

|!) Tills wtlwM wrltieuln tbo decree ** wtoev-cr,'* buttliat m 

Ycfeieiaee to tJie notes of tlie learned Jmlgo and of tfto counsel engaged'in tite 
mm, m well as to the report of the judgment by a short hand writer, tobc' 
a clerical error for “where Yerj’Hlie Oonrljatlbe hearing of the erdetelt 

the to be 


iS7r». 

lIllMI JlXA* 
K i*ltA 

Ml wr* 
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1S75. apppopriato tlic payments mentiontd in tlin iWenwlimt'^’ snftlmrgo 
HiBJi Jina' in satisfaction (if moneys due irom tliein prior to 2 hh Janii.iry 1805 

jrlW ap^ioded against by ttic plainti!!. 

Mirwi. 

Iiarnn'tftf and Kd’<iiinfh Tthiihtk Tihunj fur the apivllunt 
Tlio real question for the consulcratiou (if tin* Court Htlw (wiptr 
constnietion of tbo decree of rofurcnce of tlui 20tlt Detewber 
1S73. 

Tlio defendants do not pretend that at the time of making tho 
payments, they made any specific nppropnatum ttf them, Th<y 
have produced no books, and tho fact that all thefio I'lnyment'. wcits 
made between Jannary and July IBtiu points clearly to tho infrt'em o 
that they wore intended by them to bo applied m satisfaetioA of 
those very debts to which they were actnally appropriated by tho 
plaintiff by setting the items in the account against the debits. 
Nothing was ever said in the Court below in the argnment, or in 
the Judgment, or, it is submitted, in th# decrees of reference, which 
couldhavclmdtheeffoct of proTonting the appropi iatiou by the plain- 
tiff of tho jsiyments by the defendants bi sAtisfaclion of tho barred 
(balance, and it was not till the passing of tho order now appealed 
against that wo had any idea that Bayloy, J., intended his dwit-'C of 
reference to bear such a constnietion as this order puts upon it. 
'^R^o order now appealed against explains tho decree of roforcuco 
to mean that the whole of tho account prior to tho six years beforo 
thdiftstitution of the suit should bo wiped out, but that is not what 
the dcCT®^ says, and if it had said so, wo should immodiatoly Imvo 
appealed a^nst it. What tho decree of reference docs say is 
that, besides those sums for which tho plaintiff gives credit to the 
defendants, they shall allowed credit for all othiu' sums, in 
respect of which they shall provelhemseives entitled to cxsidit.” 
But they carihot prove themselves to bo now entitled to credit for 
jayments long ago properly approptiated in satisfaetbn of a pe« 
Vions deJjt. The payments for which the defendants claaM credit by 
Ibeirstirehai^ were appropriated, at the time th^.wfew made, in 
books in satisfaction of debts then due % the defend* 
is, feledit was given for these paymante as against tlio 
debits on of sums due from the defendant® to the plaintiff, 

abj^^pnie elsnch payments the debts in revest of wMch they 
' we^jiot baw^ Sndh an appieopriaJ&in in 



VOL, I.] 


BOMBAY SBEIIS. 


mcomi^ h’pvopef : IIiiMimiilOiiUbcliandv. Ginlhat^ Mmlhav (1\* 

Ohajtoii^s cam (2)* If no appropriation liad Leon Biacle l>y oitlier 

party, tlio law wonkl Iiave appropriated tlio payment in salisfnctitm 

of tlio first debt, Mtuu 

3Iarrkft {Seohh^ Advocate Ctcncml^ witli bim) for tlio mpoii* 
dents. — This Court has iiotliing to do with the question %¥hethcr 
the clocroo of reference was right or wrong, but has simply to dot ide 
whether it will bear the construetioo put upon it by the OHlc‘r now 
appealed against. The effect of the finding of the Couit below on 
the first issue was to cut the liead off the plaintift’s claim, ami 
that effect was embodied in the decree of leference. * 11101*0 was no 
prior specific appropriation by t)ia plaintiff of the payments iiicii* 
tionod in the defendants’ surcharge, but ho is only now sceWiig 
to appropriate them to the satisfaction of a barred balance. 

Those items which tho Judge held to be baiTcd ought not to bo 
included in the account. That is what tho decree meant, whether 
right or wrong, and under tho decree tho Commissioner has no 
power to take any account other tlian that f<n* the period speci- 
fied in the decree. Tho construction put by a Judge on his own 
decree ought to be upheld ; Pom U y. Fowf U (3). 

Westuopp, C.J.— It seems to us that in this case the Com- 
misBioner took the right view of tho decree, tho important part eff 
which is that which directs the taking of the recount (llis Lend- 
ship, after reading the portion of the deeix^o set out above, proceed- 
ed.) Wo do not perceive upon what principle tho account deci'ood 
could properly have been limited lo six years as it was. How- 
ever, WG are not now re-hearing the cause or reviewing tho decree, 
and, taking it with that limit, wo have only to say what is tho true 
construction of that portion of tho docreoas to credits which I have 
now read. It is coiiicndod on behalf of tho defendants that nionc} s 
which, assuming the defendants to have been silent at the time of 
payment as to appropriation, would by law have been appropriated 
to the satisfaction of the earlicrckimsof the plaintiff, ought, notwith- 
standing the gcnoral rule of law, imder the spedal language of tlio 
docreo in this particular c^ise, to be applied in satisfaction of the 

{!) S Bom. H. C.Bep* 6 A.CJ* 

„ » m I m, see p* -603. (B) L. E. 10 Ck. App* ISO. 
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1 875* latter items in tho ftceomil', tho^o naincly, whidi arc eotn*prispfl 
Hiiwi JiNA* witlxin the last six years only of the arcoiint. That it 

IfA^ius'. is a running account of mutual dealings between the plaintiff and 
Muwi, defendants, tlio dofendauts claim to be jnstified by the temis 
of the flocroo in drawing a iiiioacro*-s the nceoiint, and snj ing to tho 
plaintiff “■yon arc not to go behind that line to '■how any claim 
against us, but we aro entitled to bring front behind that line 
payments made by ur, and apply them in rod«<>tion of j'onr ehiim 
on this side.” But wo aro of opinion that, unless the Inngimjpt of 
the decree is so explicit as to admit of no doubt whatever on this 
point, wo should not bo justified in putting on the decree a con* 
btrnction so contrary to settled law, and t*» the jnsfiec of'tho 
case. If a hard and fast line is to bo drawn aerffss tho account, 
excluding items of the plaintiff’s claim previous to a given date, 
tho defendant is only entitled to ci’odit for sums paid in respect 
of the items of tho plaintiff’s claim on or '•ubsetpicnfly that 
date. It may be that tho learned Judge is now of opinion that a 
certain construction ought to be put on his deciw, yet, if wo think 
that construction wrong, and tho words admit of another, which 
W6 think right, wo shodd not bo Justified in not pnttingtho latter 
construction on them. Looking then at tho decree, we are of 
opinion that tho words “ entitled to cretlit” mcsin pvoiu r?y entitled, 
after taking into account all debits. Tho defendants could not pro- 
perly bo allowed credit for payments hi respect of one set of items 
when tho law would appropriate those very payment.s to nn entirely 
different set of items. That is, payments properly applied by tho 
law to earlier debits aro not (in tho absence of an express np- 
propi-iation by tho party making those payments ) to bo applied 
to later debits, and so loavo tho earlier unsaiisfitsl. Tho fniluro 
of the pkintiffi to prove tho allogcd adjustment, in 18G8 does not 
in the sHghtest dogreo affect tho present question. Wc think in 
this base the defendant i% nndot tho decree, only entitled to cafodife 
fel^^ch itetms as he would, by tho ordinary oostom of merohants in 


and by tho ordinary rule *of law, be entiilod to 
' ■ aj, ^ The order of 19th December 1874 must therrfore be 
, b#. thefe bemg some vagueness in tho decree, «ad Ae 


4a 1» put w it, we tlnkiit t&s paepkii^ 
if-‘otu=;ec»ts, botih in the 
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Bivkidn Court on tlio CominisSioner*'B ceriifieatOj, anil of ilm 
appeal, Tlio appellant liowever^^ iniist luivoln^ of the former 
argamtmt before na on tlio cjuesl ion wbethiT an ap|K‘al lay fruia 
tlie order now rever'setl (1)* 

Saboent, — I concur tbat tbi^ order nnnst bo rorc^raod* I con- 
fess I ba?o felt some difficulty in pniting on tho decreo a cun- 
Binietion different to tliat wliieb tbe Judge making tbo deereo 
bad liimseif put on it. On bowe?er, 1 tlunk tin* plain- 

tiff may contend that wbatevor tbe intention of tbe learnr-il 
Judge may bave been iii making iiie di‘cive, that inttmtum luis 
not been ho clearly exprehSCKl as to prodiido that const met ion 
wMch can aloii©' do justice between tbo parties. Under tbe circunx- 
staneeSj tbexaffore^ I think tho plaintiff is entitled to insist on the 
appropxaatioa of these paynxents in the mamier for which ho 
contends* 

OiHhr rennC(h 


[APPELLATE CIVIL JUEISDIOTIOISL] 

Megului* No. o2 or 1S74* 

OANPAT riTTAYA* (Omars^At PrAisrirr, Appetlast) n TUB 
COLBECtOIlOF KANAKA (OsrFsruxr, EEsmmmNT). 

The Cmh of 0 ml Procedure^ SWhn 

of ihe> Oroien, 

Tiie Crown baa the ilrst claim to the piwemln of a pa«|»rmut> io the txioni of 
the amoimt of the court fee that wcmhl have beta x»ai?al>lo at tho msth utlott of tho 
gait had the plamtiff not been a xmuper ; and Section 309 of the (*pde of Civil Pttm* 
dare, does not preclude the Cjiwu or itn repr&Bentative from 'urglij^ Its pmtop*l?e. 

This was a regular appeal from the tleeision of A. L. Spena, 
Judge of tliD District of North Kanara, rejecting tlio plajatifTs 
claim. 


# 


I8T5. 

Hn-ai diN.C 
r 

K 4 lUH 
Ml Uf* 


ikt 5, 


( 1 ) 12 Bo»i* a Bep* 
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Tho facta of the case, in so far as they are material to tlie par* 

Ganpat poses of this report, are as follow^ : — 

I’OTAIA' 

Thi. Coim- plaiutiff, Oanpat, obtaincHl a decree against one Jivftji in tlio 
tokoiKa. Court of tlic Hubordiiiute Judge of Kumpta, ami, in exetutiun 
thereof, caused a debt due by one Meghji tu Jivuji to be attarhed 
by a prohibitory older under tiectuin 2 5(J of tiiu Code of Civil 
Procedure. This attachment wa-i jikcod when Jiv.ljt’H suit against 
Moghji, which was brought infoi'iaa I'f, was pending. At 
the conclusion of this pauper ssuit, m wliicli Memliji was ilirected to 
pay triTi.jiasuiaotRs.200jandcachparty wasordertd to pay hia 
own costs, the Collector of tho District intervened, uad npplmd to 
have a sum of Bs. 70-2-2 paid to him, that being the amount wliich 
Jiviiji would have hail to pay as court fee if ho had not been 
alowed to sue as a pauper. The Collector’s!, application liaving 
been granted and this sum paid to Mm, tho plamtitt', Oanpat, 
brought this suit against him to recover that .sum, alleging that 
his attachment was prior to the Collector’s, and he had, thoroforo, 
the right of prior satisfaction. 

Tho OoUeotor in Ms written fetatomont answcreil that the plain- 
tiff’s attachment was illegal and of no effect. It was made when 
the suit was pending, and nothing had boon detcnuiimd in favour 
of one side or tho other. 

The District Judge was of opinion that the debt attached by tho 
plaintiff was not a definite one, and that it did not apiKiar to have 
been beneficial to his judgment-debtor Jivdji, Holding tho attach- 
ment to bo illegal, the Judge rajoctod tho plaintiff’s claim. 

The appeal was heard by West and Na'ha'bha'i Eabim's, JJ. 

SMnvfav Yiihal for the appellant,-— The plaintiff’s attachment 
being prior, he is entitled to prior satfefaction (Section 270 of tho 
Coflofe of Oivil Procedure). Moreover, Section 300 of the (Mo 
enacts expressly that the value of cxiuxt fees is to be recovered in 
(the pame manner as costs would be recovered in ordinary cases. 

^ ^ ^ Crown, which is, Ihereforei Iho 

’simepdriiaoh m any odher Judgment-esreditOr, By the i^na of tho 
prbha»feiy order, the plMntiff acquired an interest, which was «ot 
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DhtraJMl MfithirudiUi, Govemmoiit'PIpatlw, for tlic respondonf, 
iho Collector. — Before tlio decision of a pauper suit, it is inipo‘** 
siblo lor tlie Collector to know from whom he k to vecoyer the 
institution fees; the earliest time to attach the proceeds of such » 
suit is immediately after its conclu''i<m. Tlio planrtiff’s prohihi- 
tory 'order was a direction to all not io jwy until the further 
Older of the Court Tho ohicct of iScetion S2i5f5, niulcr which it was 
issued, is to prevent sei ret payments A debt foi court fees in a 
Crown debt, and entitled to jireeedeiu e. Tin* Le<(islature did not 
intend tbat a Collector shonld be liable to be th'feated m every 
case by a prohibitory order. In the tase of The Biitdnnf of 
Htaiein Oinineil of India v. The Bombay iMudlmj umi Shiy/duij 
Compamj (1) a Crown debt was held to be entitled to the samn 
precedence in execution as a like Judgment in England in the 
absence of a statutory enactment to the contrary. 

RlmarAv Vithal in reply. 

WusT, J,, in delivering the Judgment of the Court, said : — ^The 
decision of this case turns ifpon tho construction of Meptiou ijOf) 
of the Code of Civil Procedure. Its direction that the ainonut of 
fees, which would have been paid by tho pauper plaintiff, simll, 
on decision of the .suit, lie recoverable by Govemnieut from any 
party ordered by tbe decree to pay tho same in tho .same manner 
as costs of suit are recoverable, does not pr'ccludo tho Crown or 
its representative from urging its prcrog.itivo and insisting upon 
its right to precedence. Iho ciicumstancc of its bcangplactnl in the 
position of judgment-creditor does not reduce its right.s of neces- 
sity to those of a private Judgraent-croditor in case of a contest as 
to prior satisfaction out of moneys realized in execution. Jt is a 
ttniversai rqj|i that prerogative and tho advantage.s it affords 
cannot bo taken away except by tho consent of tho Crown em- 
bodied in a Statute. This rule of interpretation is well establish- 
ed, and appHes not only to tho Statutes passed by tho British, hat 
also to the Acts of tho Indian Legislature framed with constant 
reference to the rules recognized in England. And the rale, as 
^phed to the present case, is not an unreasonable one. The 
Qjown a right to deceive certain fees at the jimtitetion of 
eveiy suit ; it temporarily foregoes its right in the case of pauper 

• , , (1) 5 Bom H, C. Bep, 2§ 0. C, J. 


ilA\m 

I * 

Tifi iViiiH 
K ANiiU. 



10 


THE INDIAN MW REPOETS. 


[VOL. L 


1S*73, 


Ua\pat 

Fotaia' 

Thk (Jolllo- 
loit or 
K VHAll V. 


1875. 
Oct. 12. 


pMntife^ and places means in tlieir liaiids to proceed to fuclgment 
against tlieir defendants. It is, tlierefore^ reasonaLle—snppohiiig 
always tliat it is reasonable levy court fet‘H at a11~tliafe tlio 
Crown, it! consideration of its giving np its riglit to iliose lees, 
slioiild have, for tlieir defrayal, ilie tirat claim on tlie proceeds of 
t!io pauper suit. Without tlio forbearance of tlie Co? ernment to 
insist on its ordinary rule, tlie suit, in sncli a case, could not have 
been brought or the money realized. As the Govormnent Pleader 
nrged at the bar,* if this precedence bo not allowed to the Crown, 
the issue of prohibitory notices umlor Section 236 of the Code 
of Civil Procedure, instead of furthering justice, would, in iimny 
cases, defeat it by defeating the GovernmenPs claim for costa 
altogether. 

This being our opinion on the point, it is unnecessary to discuss 
the other points raised in argument, and we must confirm the 
decree of the lower court with costs. 

« 

Decree confirmed, with costs. 


[APPELLATE CRIMINAL .JURISDICTION.] 

Befcmiro hy the Session Jtuhje of Poohh ^uulee Si efioa 
2G3 of the Coite of Criminal rroeiihire in 

EEU.^'. KlLiNBERA‘\' BA JIUAV and mx omras. 

The Code of Crutmal Froadimj fiuu J 17 nltri 

Tlie Code of CnmmJiI Prominro, Section 283, casts upon ttc HiVh ( Vairt tlie dati* 
botli of Judge imcl Jury ; but tiiia ddleunu c, ^Uucli ilollrB it lutli 

greater powers and resiiouBBiilities timn fhc superior eourta m Eitglaiwl, it will^ as 
to as may be, be guided by the principle of English law that tbo TCrdicI of a Jut y 
will not be set aside unless it, be perrerse and patoEtly wrong, or im} hm& l>ecii 
indwd by an error of ilie Judge. In a proper ease, liowei or, tlic Ifigb Court % II 
rectify the verdict of a Jury, 

This waa a referonco by W. E. Nownhiim, tbo Session Jndga of 
P«ma, nneter Section 263 of the Code of Criminal Procedure. 

^ OH0 of the nmnerons Bekhan agrarian riot cases. Tho 
Blijiriv and sis others -were committotl bj 
^1 fogiata»te, P. Cl, in the Poona District, on the 
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charges under Hections 320 and 457 of tho Indian Penal Code. iS7->. 

The eoliiplaiiiant VitlialraY;, wlio by prolessiun a money-lendtT^ 
alleged iliai tlie accused persou^^ along %viik 50 or a 100 pcTSons 
wbo wcTC tii some distance^ bioke open the Iionso in which ho 
was .sleeping^ demanded iiniiualiatesiirrenclor ot liis boiids^ attack- 
ed him in YarioiH ways witli hticks^ and lastly^ accused No. 2 
caught hold ot his iiusci and accused No, J*ciit it off with an in- 
strainent wdiich looked like n knilV. lie also deposed that 
accused No. 2 took a gol<l ring off his fingx^r. Thes Hessioii 
Judge on pcumsing tlm evidence of the complainant heforc the 
committing Magistrate and the otlier evidence, added the charge 
of dacofly against all the aeensed before commencing the trial. In 
summing up tho fads to tlic Jury the Judge explained to them 
that each of the accused present at tho attack was equtilly liable 
with tho rest of Ms fellows in currying out tho comiuoii object 
of all. After reading out such portions of the evidence as 
he deemed necessary, he stated to tho jury that there were discre- 
pancies with regard to tho abstraction of tlie gold ring, and that 
he did not Ixlieve those witnesses u ho deposed to it He also 
told them that to constitute the offeuco of dacoity it must be estab- 
lished that some property was carried oft. 

The Jury found all the accused not guilty, With this verdict 
tho Session Judge disagreed, and he therefore referred tho matter 
to tho High Court. 

Tho ease was heard by West and Na nabha'i Hauim's, JJ. 

(Dhitvjlal MaflmmihU^ Government Pleader, with 
him) ill sujiport of tlie reference. — The evidcuice shows beyond 
a doubt that the offences imputed to tlie accused, including dacoi- 
ty, are proved. Tlu) discrepancies about tho abstraction of the 
gold ring am unimporlaut. Ai any rate there is clear c-vudenco 
that tho eomplainant^B documents were violently carried off by 
tho accused. Section 2{)d of tho Code of Criminal Procedimo gives 
ample powxws to the High Court to set aside a jury^s verdict in a 
proper ease, ^ and this is such a case. 

MaylndiU Tulsidas, nmfm, — ^The Court should not look into the 
esse to me whether there is sufficient evidence for the conviction 

of the aomsed. Such a procodore destroys the finality of a jury^s ■ 

■H' 
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plaiatiffs; and places means in tlieir hands to proceed to fndgmenfc 
against their dofondants. It is, therefore^ reasonable — supposing 
always that it is reasonable to levy court foes at all — that the 
Crown, in consideration of its giving up its right to those fees, 
should have, for their defrayal, the first claim on the proceeds of 
the pauper suit. Without the forbearance of the Government to 
insist on its ordinary rule, the suit, in such a case, could not have 
been brought or the money realized. As the Government Pleader 
urged at the bar,* if this precedence be not allowed to the Crown, 
the issue of prohibitory notices under Section 236 of the Code 
of Civil Procedure, instead of furthering justice, would, in many 
cases, defeat it by defeating the Government’s claim for costs 
altogether. 

This being our opinion on the point, it is unnecessary to discuss 
the other points raised in argument, and we must confirm the 
decree of the lower coux’t with costs. 

Decree confirmed with costs. 


[APPELLATE OEIMESTAL JURISDICTION.] 

Eeference hj the Semon Judge ofi Poona under Section 
263 of the Code of Griminal Procedure in 

BEG. i<. ICHANDEEA'V BA'JIJRA V and six othees. 

TlieCocle of Orlmlncd Proceditrej Secthn btj J^ivj-~-AcquUiaI^Verdtct 

rcvemd» 

The Code of Ciiminal Procedure, Section 263, casts upon the High Court the duty 
both oi: Judge and Jury j hut notwith^,tanding this diJJerouco, which clothes it with 
greater powers and responsibilities than the superior courts in England, it will, as 
far as may be, he guided hy the principle of English law that the verdict of a Jiny 
will not he set aside unless it be pemrse and patently wrong, or may have been 
induced hy an error of the Judge, la a proper case, however, tho High Court wil 
rectify the verdict of a Jury. 

This was a reference by W. E. Newnham, the Session Judge of 
Poona, under Section 263 of tbe Code of Criminal Procedure. 

TMs yiM one of tbe numerous Dekban agrarian riot cases. The 

(^^iKliander^y B^jirfiv and six others were committed by 
Magistrate, P. 0., in the Poona District, on the 
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cliargGS mider Sections 326 and 4o7 of tlxe Indian Penal Code. 

Tlic complainant Vithalrav^ wlio is by profession a money -lender^ PvBfr. 

alleged that the accused persons, along -with 50 or a 100 persons iCKA.KnjcE.iV 
who were at some distance, broke open the house in which he 
^ was sleeping, demanded immediate surrender of his bonds, attack- 
ed him in various ways with sticks, and lastly, accused No. 2 
caught hold of his nose and accused No. it oO* with an in- 
strument which looked like a knife. He also deposed that 
accused No. 2 took a gold ring off his fipger. The Session 
Judge on perusing the evidence of the complainant before the 
committing Magistrate and the other evidence, added the charge 
of dacoity against all the accused before commencing the trial. In 
summing up the facts to the jury the judge explained to them 
that each of the accused present at the attack was equally liable 
with the rest of his fellows in carrying out the common object 
of all. After reading out such portions of the evidence as 
he deemed necessary, he stated to the jury that there were discre- 
pancies with regard to the abstraction of tho gold ring, and that 
he did not believe those witnesses who deposed to it. He also 
told them that to constitute the offence of dacoity it must be cstab-* 
lished that some property was carried of. 

The jury found all the accused not guilty,’^ With this verdict 
the Session Judge disagreed, and he therefore referred the matter 
to the High Court* 

The case was heard by Wjust and Na’ha’bhaI Habida's, JJ. 

Imoranfy (JDhirajldL MaiJutrdda^Sj Government Pleader, with 
4dm) in support of the reference. — The evidence shows beyond 
a doubt that the offences imputed to the accused, including dacoi- 
ty, are proved. The discrepancies about the abstraction of the 
gold ring are unimportant. At any rate there is clear evidence 
that the complainant^s documents were violently caxried off by 
the accused. Section 263 of tho Code of Criminal Procedure gives 
ample powers to the High Court to sot aside a jmy^s verdict in a 
proper case, and this is such a case. 

NmjLiidas Tidsidds^ contra . — ^The Court should not look into the 
case to see whether there is sufficient evidence for the conviction 
of the accused. Such a procedure destroys the finality of a jury^s 



12 


THE IHDIAH LAW HEPORTS. 


[VOL. 1. 


1875. 


Bf«. 

V. 

Khasder-O 

Ba'jjra'v. 


verdict, [West, J, — Wo arc directed Ly Section 268 to deal witli 
tlie case as with an appeal. Can you point out any cases in which 
f it was held that we could not examine the evidence ?] No ; hut 
even if the Court had such power, tho evidence does not warrant 
the Court’s unusual interference. Tho Judge has himself* dis- 
believed some of the witnesses in important partioulai’s, and the 
jury were quite justified in hi'inging their verdict, which is not 
perverse, and should not, therefore, bo set aside. 

InTcmritij. — In reply. 

West, J., in delivering the judgment of tho Court, said The 
seven piisoners were committed to tho Poona Court of Session 
for trial on tho charges of voluntarily causing grievous hurt by 
means of a cutting instiumcut (Section 326 of the Indian Penal 
Code) and of house-breaking by night with intent to commit an 
offence punishable with imprisonment (Section 457). To this tho 
Session J udgo added the charge of dacoity under Section 395. The 
jury unanimously brought in a verdict of not guilty on all these 
charges; but tho Session Judge, being of a different opinion, refer- 
red the case to tho High Court under Section 263 of tho Code of 
Criminal Procedure. 

The portion of Section 263, under which we have to deal with 
this case, runs thus " Hie High Court shall deal with the case 
so submitted as it would dcril witli an appeal, but it may acquit 
or convict the accused person on the facts, as well as law, without 
referenco to the paiticular charges as to which tho Court of Session 
may have disngiecd with the verdict, and li it convict him, Ab«.1l 
pass such sontonco as might have been passed by the Court of 
Session.” Tho powers, which this section confers on tho High 
Court and the coiTesponding duty which it has to perform, differ 
to some extent from the powers and duties of the Court of Queen’s 
Bench and other superior courts in England in dealing with cases 
which come before them in the exercise of their high function of 
revievring matters disposed of by subordinate courts. It was pro- 
vided by Magna Chai'ta, as a fundamental constitutional principle, 
that a free man’s liberty or properly was not to be interfered "With 
per legaU judicium panvm morum. This passage has 
besn variously interpreted, as may be seen^y comparing HflllaT Ti 
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•witli Reeves ; Liit, in practice^ it lias long been inatlo a basis for ilic 

legal function of tbo jury^ its supremacy in determining questions iim, 

of fact. In criminal cases if an improper ‘vei’dict of not guilty is khandisraV 

found in felonies and niisdemetmours, the Courts do not set it Bajiea'v. 

asidoj iiolding it to be better tliattbe gmlty sliould escape than 

that the matter should bo tried over again: (Per Alderson, 

ill Eall V. GrGe% (1);) and even in a penal action it was held in the 

case just referred to^ as in many obhersj that a wrong verdict is 

not a ground for a new trial. In ordinary civil cases new trials 

are granted if the court thinks there has been misconduct on the 

part of tlio jury; but in such cases the judges have always 

to licar the leading principle in mind ; when they set aside the 

verdict of a jury the case has to be submitted for the oonsidora- 

tion of a new jury j but every instance of the kind is in some 

degree an interference with the intended finality of the jiiry^s 

verdict^ and the power is used but very sparingly. Here the 

law on these sulijocfcs is different, and the difference is very im* 

portant. Tzial by jury is a recent institution in India ; tho judge 

may differ from the jury as to tho facts, and the duty of dealing 

■with a case of that kind is then cast upon tho High Court. On a 

reference by the Session Judge, tho whole case is opened up. Tho 

section we have quoted lays down that the Court may acquit or 

convict without ref eience to tlio charges made against the accused. 

In other woz’ds, the functions both of tho judge and jury are 
cast upon the Court, and this differentiates our position veiy 
ividely fzom that of the Courts in England. 

Hotwithstanding this difference, however, and the more onerous 
duties devolving in consequence on the High Courts in India, 
we shll desire to bo guided, as far as may be, by the analogies 
of the Jllnglish law. It is a well recognized principle that the 
Courts in England will not set asidojthe verdict of a jury, unless 
it be perverse and patently wrong, or may have been induced by 
an erior of tho judge. We adhere generally to this principle, 
notwithbtandiiig our laigo discretionary powers,* first, on the 
eonstitutioiuil ground of taking as little as possible out of the hands 
to which it has boon primarily assigned by the legislature, and 
secondly, because any undue interference may tend to diminish 

i (!) 23L. J.KS.15M.O. 
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^ tliG sense of responsibility wliicli it is desirable that a jury slnmld 
clierisla. We tliink, bo'wever^ that by onr rectifying a jnry^ ver- 
y diet in a pi’oper ca&e^ we shall increase^ not diminish^ that sens-i' 
of responsibility. Burke, profoundly versed in the principles of 
the British constitution, said of juries I will make no nian, 
nor any set of men, a complement of the constitution.’^ In this 
country, we must never let our acquiescence gi^ow into a betrayal 
of justice. When juiues know that their verdicts are liable to the 
scrutiny and supervision of this Court, they will feel the ncccs- 
sity of exercising conscientious deliberation in arriving at their 
verdict. The same check will prevent temptations to a wilfully 
wrong verdict from being held out to them. It is our duty in 
the present case to satisfy ourselves that the verdict of acquittal 
is proper, or at least sustainable ; and if we find that it is not, 
the law enjoins on us to set it aside and pass the right judgment 
ourselves. 

If the Session Judge had summed up the facts in the way in 
which, we think, he ought to have done so, and if the jury had 
then, in the face of his charge, returned a verdict of acquittal, such 
a verdict might, we think, have been called a perverse one. Ac- 
cording to the charge, we do not think it can bo called perverse, 
but we are of opinion that the Judge took a wrong view in im- 
pressing on the jury that the evidence as to the abstraction of 
the ring from the complainant Vithalruv^s finger was not to be 
believed, and that a charge of dacoity was, therefore, not sustain- 
able. We see no reason to distrust the evidence on that point, 
the matter having at once been mentioned, and the discrepancies 
as to it being few and unimportant. By the Judge^s expressing 
his opinion as to the untrustwortiiinoss of a portion of the evidence 
of three material witnesses, ho needlessly, according to our view, 
put an impediment in the way of the jury, who could not well be 
blamed for extending tkeir disbelief to the entire te^stimony of 
those witnesses. This disbelief would justify their verdict, but 
that verdict, which would, under ordinary circumstances, have boon 
a" perv<^se one^ is none the less a means of defeating justice, 
^ bofehso it waa induced wholly or in part by a wrong .suggostipn 
oh.ISLe of the Judge. If a wrong decision has been brou^' 
abdufeid any way, must^ on a reference,' such as this, endeat 
; vbur'to cbfirect it* ' ' 
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The acquittal^ therefore^ is not to be set aside the loss, because ^^75, 
the Jadge aud the jury have both committed a mistake. Taking Xto, 
this view we reYerse the jury^s verdict ; and our ne:^t duty is to j^hwee^v 
find what precise offence or offences the accused or any of them have 
committed. We consider it proved that all the accused committed 
theft of the complainants bonds, and put Mm under bodily re- 
straint as a means of doing so. This is sufficient to constitute 
daooity, and we find all the accused guilty of it. Nos, 1 and 2, 
in committing that offence, inflicted grievous hurt by cutting off 
the complainants nose. The minimum punishment ‘which can be 
inflicted for that offence under Section 397 is seven years’ rigorous 
imprisonment. We say rigorous, because it would not be appro- 
priate to a case like this to order simple imprisonment. Looking, 
however, to the conduct of these two accused and the state of 
the country, we think it our duty to pass upon each of them a 
sentence of transportation for ten years. In the case of the 
others a smaller sentence will suflB.ee. They were present at the 
infliction of grievous hurt by the first and second accused, and if 
their object also was to assist in that transaction, they would, 
under the law, be equally guilty of the graver offence. The 
circumstancos proved in this case do not, however, render it 
necessary to hold that the common object of the whole assembly 
was to inflict grievous hurt, or that this was a necessary or any 
probable consequence of the robbery. We shall, therefore, pass 
upon each of the accused Nos, 3 to 7 a sentence of two years^ 
rigorous imprisonment. 


[APPELLATE CRIMINAL JURISDICTION.] 

Aiy^'^eal by the Oovemineni of Bombay. 

EE(j. r. JMAIII3TI D ADA i\N'D othi^kb. 

Abetment — Acquitted uf p) inclpcd no bur to convtciion of abettor » 

The offence of abetmout under tlie Indian Penal Code ia a substantive offence. X2 

The conviction of an abettor is, tlierefoie, m no way dependent on tbe conviction of . 
the principal. 

This was an appeal by tbe GoYornment ot Bombay praying for 
the reversal of the order of acquittal recorded by N. Daniell, 
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Ilwj. viz., NArayan, SitiMi, and Mdruti j and therestor-ation of the con- 

Mabbti victioas and sentences passed by W. E. Hamilton, Magistrate, P.C. 
Da'pa' 

Am accuBe^ Mavuti waB charged hy Mr. Hamilton with the 

oifences of house-breaking and committing theft in the dwelling 
house of complainant Govindrav; Constancio, Malhar, Nctrayan, 
and Sit^bai were charged with having abetted MSriiti in the com- 
mission of these offences All the accused were convicted and 
sentenced to undergo various terms of impri&onmeiit and pay flues. 

In appeal Har^yan, Siti-b/ii, and Mdrnti having been acquitted 
by the Sessions Court, the Goveiminent appealed to the High Court 
against the acquittals. 

The appeal was heard by Wnsr land Na'ka'ba^i Haeiba's. JJ, ^ 

JDlm^aJIdl Mathmiflds, Government Pleader, for the Govern- 
ment, went into the evidence and argued that there was ample evi- 
dence for the conviction of the three accused by the Session Judge. 

Fdndwang BdlibMdrd, for the accused Nfodyan and Sitdbdi, 
argued coEte, and further urged If the principal offender;, 
Mdruti,be acquitted, his abettors, Ndrdyan and Sitdbdi, could not 
legally be convicted. The most important item of evidence against 
Maruti consists of the confession of Malhdr, but as he was not 
charged with the same offence, his confession is no evidence 
against Mdrnti. The acquittal of Maruti necessarily involves the 
acquittal of his abettors. See case of Chaman Bdjpdji noted under 
Section 108 of the Indian Penal Code cited m West's Edition of the 
Acts and Eegulations. The confession of Malhdr, even if treated as 
the evidence of an accomplice, must be corroborated : Meg. v 
Moliesh Biswas and others (1) ; though it may be taken into con- 
sideration under the Indian Evidence Act I. of 1872, Section 80 : 
Meg^r. Naga and oiheu (2); Beg. v, Olmnder Blmtta Oharjee (3). 

BMra^Ul Mathurddds in reply : — The principle of ftese deci- 
sions h^ not been contravened by ihe Magistrate. The offence 
, 6f ui^etpient under the Indian Penal Code is a substantive offence. 

^ p W. B. 16 Or. Enl. (2) 23 Oak W. B. 24 Or, Bal. 

(3) MO^o,W B 42 0rBat 
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It is not an appendage of tlie principal offence^ and each, may he 1^75 
tried independently of the other. All the sections of the code which KrG. 
speak of abetment^ especially Section 114, which provides that jviARurt 
abettors present at the commission of the offence shall be deemed 
to have themselves committed the principal offence, and Section 
109, "which enacts generally that the punishment for both shall ha 
the same, show that the conviction of an abettor should not he 
made contingent on the conviction of the principal. 

West, J., after commenting on the evidence and expressing the 
opinion of the court against the acquittal of Narayau and Sit^hdi 
and in favour of that of M^ruti, proceeded thus : — 

The acquittal of this prisoner (M^ruti) makes it necessary to 
consider a point of law arising from it, and urged hy Mr. P4ndu- 
rang Bffibh^dr^ for the prisoners N&ayan and SitS-hai. He con« 
tended that the principal offender having been acquitted, his 
clients could not be convicted of abetment, and referred ns to the 
case of Beg, v. Gliamcm Bapaji, noted under Section 108 of the 
Indian Penal Code in West% Edition of the Acts and Regulations. 

It was there hold by Sir Richard Couch, late Chief Justice of this 
Court, and another Judge, on the 22nd of January 1864, that the 
principal offender being acquitted, a second prisoner could not, in 
the ^ame trial, bo convicted of abetment of the same offence* This 
ruling was in accordance with the state of the English law as it 
existed when an accessory could refuse to plead before the con- 
viction of his principal. It is satisfactory, however, to find that a 
different state of things prevails now, and that we are not, there- 
fore, bound, even according to the analogies of the English cri- 
minal law, to follow the decision cited. Recent English cases, 
founded on new legislation, have gone the other way. We shall 
refer to the case of Reg. v, Riiglm (1). The headiiote of that 
case runs thus : — An indictment in the first two counts charged 
the prisoner and II jointly with stealing. A tliird count charged 
the prisoner alone with receiving the stolen goods. At the trial 
no evidence was offered against if, and he was acquitted, in order 
that he might be called as a witness against the prisoner. By 
the evidence it appeared that the prisoner was an accessory before 

(1) 6Jur.l77, 

B 452"— 0 



THE ISTDIAH LAW BEFOETS. 


[VOL. I. 


iStS. the fact to the stealing by S, and that he afterwards received 

Itm. the stolen goods. The Jmy returned a general verdict of guilty 

Maeuh against the prisoner, which was entei’ed upon all the counts: 

AK UOT^EEs prisoner was not entitled to an acquittal upon the first 

two counts by reason of the principal, H, having been acquitted, 
the 11 and 12 Vic,, C. 46, Sec. 1, having made the crime of being 
an accessory before the fact a substantive felony.” Erie, 0. J in 
dehvering judgment in that case, said We consider the con- 
viction may bo sustained as a substantive absolute felony, Sup- 
pose the accessory is captured before the principal ; under the 
Statute (11 and 12 Vic., C. 46) he may at once be tried and con- 
victed. If afterwards the principal is taken, tried, and acquitted, 
has the accessory a right to bo discharged 1 We are of opinion 
that he has no such right. His sentence may have expired ; is 
any wrong done him ? We think not. Whether he is tried be- 
fore or at the same time as the principal, he may be guilty as an 
accessory, although the principal ,be acquitted, it being by no means 
certain that, although acquitted, the principal is not really guilty.” 
The offence of abetment under the Indian Penal Code is a sub- 
stantive offence. Its punishment, when the culprit has been 
present at the commission of the principal offence, is the same 
as for that offence j and the trial of it is not, in any way, de- 
pendent^ on the conviction of the personjeharged with the principal 
offence. By the Indian as well as the recent En g li sh procedure, 
an abettor may be convicted before the principal is arrested. 
The principal may then be tried and acquitted, but in this case 
the abettor has not suffered any wrong. A rational doubt may 
arise as to the identity or guilt of the principal tlmough the legal 
exclusion as to him of particular portions of the evidence, and 
yet there may be no possible doubt as to the guilt of the abettor, 
in whose case the rales of exclusion do not happen to operate. 
It would be a perversion of the rules of evidence if because the 
operation of a rule is to exclude evidence against a principal, A, 
it should operate to the acquittal of an abettor, H, who may have 
fplly confessed, as Malhfo did in this case, and may, without 
Wbt| be guilty. The mere circumstance that B is tried along 
1sfe|i|4,i^tead\f ^at a different trial, cannot alter the real force 
'I^KI'wkgan' .him, 
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Takmg the law to be as we hare stated it, the acqnittal of ^ 
M&uti — as to which we agree with the Session Jndge^ — does not 
necessarily inYolve the acquittal of Ooiisiancio and Malhai’ ; nor 
again does it necessarily inyolye our upholding the Session Judge^s 
decision with respect to Narayan and Sitabai 
We direct that the convictions of Narayan and Sitabdi be re- 
stored, with the amendment of their extending only to abetment 
of theft in a dwelling, the prisonerb not having been present at the 
commission of the theft,, and also the sentences pasbcd on them 
respectively by the Magistrate, Eirst Class, 

Order accoramghj. 


1875 


HAKm’r 
Aim OXHEES* 


[APPELLATE CIVIL JURISDICTION.] 

Application for the exereise of the Cwrfs MxtraordinaTU 
J urisdiction. 

No. 480/1875. 

UMIA'SHANKAE LAKHMIEA'M (Applicant) v. CHUOT'ALA L 1875 

VAJEEA'M (Opponent). 

LimUallon Act [IX. of 1871), Mediile II , iTw. 166, 167. 

Aa Aotof Limitation, being restrictive of the ordinary right to take legal, 
pTOceediTigs, mTi.st, wliexe its langasge is ambiguoas, Ije constiued siiictly, i,e , 
in favoiir of the xight to proceed. 

A as parchaset of a dooreo against B applied for execution thereof, and 
having caused five fields of B to he sold in execution, purchased four of them 
at the court sale, and one from an execution-pui chaser. On the 10th Wy 
1871, however, the High Court, in a Miscellaneous Special Appeal by B held 
application for execution to have been time-barred, and reversed the orders 
of the two lower courts. A having been put in possession of the fields under 
tho orders of the lower courts, i?, on a reversal of those orders by the High 
Court, applied, on the 9th July 1874, to have the fields restored to him together 
with mesne profits acoriung duiing the time of his dispossossion. I’he first court 
awarded the fields to .H with mesne piofits * but the District Judge, on appeal, 
held B^s application ban'ed under Act IX, of 1871 Schedule II., Ko. 166 : 

Hell by the High Court that the exception in Ko. 1C6 of the Limitation Act 
IX. of 1871 IS not restricted to any particular species of appeal, that B's 
application fell within Ko. 167 and not within Ko. 166 of the Limitation Act of 
1871, and, therefore, was not barred. 

This was an application for the exorcise of the Higlx Courtis 
extraordinary inrisdiction, praying for a reversal of the order oi 
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W* H, Newnham^ District Judge of Atmedalbadj made iu an 

XJmu'sha^- execution proceeding, 

HIRAM The facts of the case and the District Judge s reasons for his 
^VajIbam.^ decision appear from the following extract from his judgment 

Chhoh'lcil purchased and executed a decree of 1851 agMnst 
tJmiashankar^ and bought four fields at the court sale and a fifth 
from a sale-purchaser* 

In a Miscellaneous Special Appeal by Umiashankar^ the High 
Court decided on July 10, 1871^ that the apphcation for execution 
had been time-barred, and therefore reversed the lower court^s 
orders. 


Umivishankar then applied to have the land sold made over to 
him again, together with mesne piofits from date of possession ; 
and the Subordinate Judge of Kheda awarded them to him, with 
mesne profits Es. 265-9-0. 

"The appellant objects that tho claim is time-barred, and the 
sale having been lawful and regular as regards all the fields, and 
he having been a regular purchaser of one of them at second 
hand, the order to restore them was wrong 5 the claimant should 
have brought a regular suit to establish his rights mesne profits 
could not bo claimed in such an application, and had not been 
awarded by tho High Courts ha is a third party, and was not 
before the High Comt in tho capacity of a purchaser of the pro- 
perty, and Harilal, from whom he purchased tho fifth field, is no 
party to this proceeding. 


" Tho fii*st point to bo decided is whether the claim vrm bailed 
by limitation. I think that in the form in which it was made 
it was so. The order of the High Court was passed on July 10 , 
1871, and the application by IJmiashankar made on July 9, 1874, or 
just three years after. The order which he obtained from theHigh 
Court was made upon a plea of limitation, which would appear to 




BOMBAY SERIES. 


21 


YOL. I] 

and under Schedule IL,Ariicle 166, lie should hayo applied within 
one year to have it enforced. His Vakil contends;, quoting 
Gooroo GhonBose y. Byhmtath Acharjee (1) mA Nuo^smj v. 
Biihjadhurce (2), that there was no need for the High Courtis 
order to contain a specific direction that the property should be 
restored, and that ho could claim restorabioii without bringing a 
fresh suit, and that his application was not one to enforce the 
High Courtis order. But in SJmLh Bhoolloo v. Bam Naram 
Moohrjee (3) the decision appears to imply that a fresh suit 
should be brought ,* and if his application was not one to enforce 
the order implied in the High Courtis decision, I do not see what 
was. fie was, I think, bound either to apply to have such order 
enforced^ or to file a suit against the purchaser’ of the property. 
His application, if of the former kind, was made too late under Act 
IX. of 1871, and it is qob a suit but a miscellaneous application. 
1 find, therefore, that, as such, it was barred by limitation, and must 
be rejected* 1 do not decide the point whether he has the right 
to bring a fresh suit against the respondent as purchaser of the 
property which, the High Court has decided, ought not to have 
been attached and sold, because the decree was no longer capable 
of being enforced. The Subordinate Jiidge^s order is reversed. 
Costs on the respondent* 

On the 22ud July 1876> the High Court (KmtUAiU and Lau* 
CMr, JJ.,) granted a rieZc on the application of BIiiTajlM 
McithiLTudds (Government Pleader) on behalf of the judguient* 
dobtox’, tJmUfohankar Lak;hmii4m, culling Upon the o:^ecUtion® 
purchaser, OlihotdlJl Vajeram, to show cause Why the order 
of Mr. W. H. Newnham, holdingUmiushankar^s application barred 
should not be set aside* 

On the 12th October 1875, NagUuUs TiUsuUs, on behalE of 
Chhotiihil, appeared to show cause before Wm'aorr, C.J., and 
Ki! 53 tBALn, J., and contended thai] UmLtshankar^s application fot 
the restoration of the fields, dated the Sth July 1874, Was govern- 
ed by No. 160, Schedule II, Act IX. of 1871, because what that 

( 1 ) ^Calc. Wi U, Mis. Ap. 38 . &) 2 Calc. W. 11 . CW. Eul 2% 

<3) Calc. W* It. (180^) Civ. EiiL 129. 


1875. 


XIhia'sha^- 

KAE LAKH- 

mira'm 

V. 

CimoTxifhA^Xi 

Vajeex'm. 
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application soitglit to execute was an order of ilie High Court 
dated the 10th July 1 871, made fn a miscellaneous execution matter, 
and not in a regular suit or in a regular appeal [Westeopp, 0. J . 
— The appeal mentioned in No. 1G6 is not a regular appeal. It 
may he any appeal. While the word regular occurs before 

suit it is omitted before an appeal 

Westeopp, C.J. — The Court is of opinion that the District Judgo 
was in error in holding the present application to fall within 
Article 166 of Schedule 11. of Act IX. of 1871, from which a de- 
cree or order on app eal is expressly excepted. That exception is not 
limited to any particular species of appeal, and this being Limi- 
tation Act, and, as such, restrictive of the ordinary right to tato 
legal proceedings, it must, where its language is ambiguous, be 
construed strictly, i.e., in favour of the right to proceed (See 9 
Bom. H. C. Eep. 111.) This case falls rather within Articlo 
1C7 of the same schedule, which allows a period of three years 
for the execution of a decree or o? der of any civil court not pro- 
vided for by Article 169, which latter is applicable only to judg^ 
meats, decrees, or orders at the original jvrisdiciion side of courts 
established by Eoyal Charters or any order of Her Majesty in 
Council (see Act VI. of 1874, Sec. 21). The third column to Arti- 
cle 167 shows that decrees or orders made on appeal fall within 
that Article. This Court reverses the order of the District JudgOj 
and restores that of the Subordinate Judge, but directs that the 
parties respectively bear their own costs of this appeal, as this 
Court is of opinion that ^tho appellant lias not shown any oxcuso 
for his laches in applying for the restoration of his property. 
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[OSiaiNAL CIYIL JURISDICTION.] 

Suit No. 580 of 1872. 

AjripGal No. 285, 

MULOHAND JOHA'EIMAL (Dbi'bndant) v. SUGANOHAND SHIVDAS - 

(Piaintipf). 

Jurkdictm^r-^Letten Patent^ 1865, Claim XIL — Catm of Action-^Mundi — OomU 
deration--^ Usage of Shroffs. 

Where a himdi had been drawn out of the jurisdiction, upon a person within 
the jurisdiction, indorsed and delivered, out of the jurisdiction, to one who, out of 
the jurisdiction, indorsed the same and sent it to a person who, witlxin tho 
jurisdiction, received it, got it accepted, and presented it for payment to the 
drawee, by whom it was dishonoured within the juiisdiction: 

Held that the dishonour of the hundi by the drawee within the jurisdiction was 
a material part of the cause of action by the holder against the first indorser 
and, consequently, that such material part of the cause of action having arisen 
within the jurisdiction, and the holder having obtained leave to bring his suit 
under Clause XIL of the Letters Patent^ 1865, the court had jurisdiction to enter- 
tain the suit. 

The plaintilf, as agent and hanker of an Ajmir constituent, received a hundi for 
collection, and, on its acceptance by the drawee, credited the Ajmir constituent 
with the amount as of the date when the hindl would become payable. 

Heldt that as between the plaintiff and the Ajmir constituent, the plaintiff upon 
such credit in account being given, became a holder for value. 

Held also that, on the hundi being dishonoured at due date by the drawee, the 
plaintiff was justified, by the usage of shroffs^ in treating the Ajmir constituent 
as still entitled to credit for the amount, and himself as a bolder for value. 

Held also that, as between the Ajmir constituent and the first indorser (the 
defendant and appellant^ ihe giving by the Ajmir constituent to the defendant of 
anothei hundi, which was never presented in Bombay for acceptance or x^aymenfc 
was a consideration for the indorsement by the defendant to the Ajmir constituent 
of the hundi sent by the latter to the plaintiff and sued on by him. 

This was m appeal argued before Wbstropp, 0 and Sargent 
J.j from tbe decision of Green, J, The fants are fully set forth 
in the f olloW^ing judgment of the court of first instance (1) delivered 
on 30th March 1875 by 

(1) 12 Bom. H. 0. Hep. 


1875. 
Oct. 15. 
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Green, J. j— T his is a suit on a hundii dated the26fch A^ril 1871, 
MmcHAWD drawn by IC&sxdas VanardidXs at Mandusar on the firm of 
JoBA^aiMAi, Zumachhrdm of Bombay for Es. 2,500 payable to 8hdh 

45 days after date. The Jmndi, which we will refer to as Eandl 
A, bears on it the following enfacements (This) Imndi has 
been sold by Rajrnp Hansrajj to Bhai Johdrimal Gambliirmal 
(which is the name of the defendant’s firm). It was sent from 
Kotd by Johdrimal Gambhirmal to Bhai Johdrimal Gambhirmal 
at Ajmir in order to (the amount) being recovered on my account, 
(This) hundi has been sold by Johdrimal Gambhirmal to Bhai 
Popsang]i Hardardds. (This) Imndi is sent to Bhdi Lachhmandds 
Shivdds (the name of the plaintiff’s fi,rm) by Popsang Hardar- 
bahsh from Nasirabad in order to (the amount) being recovered 
on my account.” 


The Jmndi, it appears by the evidence, was received by the 
plaintiff’s firm in Bombay on the 2nd June 1871, and was presented 
for acceptance on the following day, namely, the 3rd June 1871, 
to the drawees, the firm of Bhdichand Znmachrdm. It was, on 
such presentment, accepted, according to usage, by the drawees. 
On the same day, namely, the 3rd June 1871, according to the 
evidence of Gambhirchand Eanohhordds (now cashier, then a 
Cfumastd, in the plaintiff’s firm,) an entry was made in the journal 
of the firm, which entry was transferred to the ledger, and, as 
appearing in the ledger, is as follows (Exhibit B). The heading 
of the account is “An account of Bhai Popsang Hardarbhajas, 
of the cantonment of Nasirabad, being an account relative to 
transactions effected on behalf of your house,” and the entry, which 
is a credit one, is as foUows : — “Journal, p. 186 The 11th of 
AsadVad [13th June] 1 Awwdi. [drawn] on Bombay was [received] 
from Ajmir, payable to your account. It was drawn on Bhdichand 
Zumaohhram on the 6th of Bamk Sud [26th April] payable 
after 45 days.” The effect of this was to give credit, as of 
the 18th June 1871, to the person sending the hundi, viz., Pop- 
sang Hardarbaksh in his account with the plaintiffs, for the 
^ amouiit of the hmdd, the entry itself being made on the 3rd June 


f l^c^owiiag to the evidence, it is the usage of native shroffs Hhai 
has been accepted, the drawee, on the due date. 
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bends a nian wifcli tlie anoney to tlie person wlio had presented the 
bill for acceptance. If the money is not sent on the due date^ the 
holder sends a man to remind the drawee. In tho present 
case^ Gambhirchand Rancliliordas (the cashier of the plaintiffs 
firm) states that as tho amount was not icceivod on the due date 
(ykj the 13th June 1871)^ ho sent a in<in to demand who 
cam© back without any moneys and ho^ thereupon^ put the matter 
into the hands of a solicitor On the next day (the 14th idem) 
the Imiidi was protested for noii-j)ayment by a notary of Bombay, 
and the notarial certificate^ Exhibit 0^ of such protest has been 
put in evidence. 


mo. 


MuLCHAM) 

JoflA'liniAL 

Suci wcuAn d 


According to the evidence of Lalohand Hanchand^ a meldti of 
the firm of Bhaichand Zumachhi’am^ the drawees^ (speaking from 
entries in books of the firm made^ not by himself^ but by another 
mehta, at present absent from Bombay and at Wadnagar, but 
which books^ the witness was able to state, had been kept in 
the ordinary course of business), oi\ the 19th June 1871, a iwth or 
duplicate of the same hmdi was presented to the firm of Bhaichand 
Zumaohhr&n, and was paid on the 23nd June 1871. 


Under a commission directed to Ajmir in this suit, certain 
evidence was taken there, and, according to the evidence of tho 
defendant, called by the plaintiffs as one of their witnesses, the 
original liuniii or Wimdi A, was sold by the defendant's agent 
at Ajmir, one SuratrXm, and indorsed at Ajmir to Popsang 
Hardarbaksli, whose name appears on the Mndi as an indorsee, 
and who indorsed the lutndi to the plaintiffs, the consideration 
for such indorsement by the defendant's agent of Simdi A, being 
another hundi (hereafter referred to as Bhmdi B), dated the 25th 
May 1871, for Rs. 2,500, drawn by Popsang Hardarbaksh at 
Ajmir on the plamtiff^s firm of Laohhmandds Shivdds at Bombay, 
payable to Shcch 51 days after date, that is to say, on the 18th 
July 1871. Besides B, a certain sum in cash appears to 
have been paid to tho defendant by Popsang Hardarbaksh as the 
consideration of the indorsement by the defendant of Htmdi A, 
and this in respect of interest at 8 annas per cent, on Rs. 2,600, for 
thd period which would elapse between the due date of MmiM A 
(vi2J.> ihe 13th June,) and that of SiWiM B (yi2?„ the l^th July). 
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1875 , Tho firm of Pop^aug Harclarbakslv liowover, shortly after tlie 
Mulchanb drawing of Hiindd stopped payment (tlio date of sncli stoppage 
joHAMMAr, g-( 3 Q^^ 0 (j to liavebeen on ilie 3 rd June 1871)^ and tbe defend- 
SuoANrH^D ant^ being appreliensive^ as lie says, that Emidt B would not bo 
honoured on pi’esentation^ filed a smt in tbe Court of the D^^pi^ty 
Commissioner at Ajmir^ on the 7th June 1871^ against Popsang 
Hardarbaksh, to recover Rs. 2^500 on account of the Hundi B. 
Not, however, content with having filed this suit, the defendant, 
as he states, four or five days after Popsang Hardarbaksh’s 
failure, procured to be applied for and sent from Mandusar (where 
Tlinidi A had been drawn) to Bombay a peth or duplicate of 
Eimdi A, and by means of his agents at Bombay had tho same 


presented to the firm of Bhdichaiid Zumachhrdm, and this peth 
was, as before mentioned, paid by the last mentioned firm on the 
22nd June 1871. 


The defendant in his evidence admits, so also do his witnesses, 
that no express condition was made between his firm and Popsang 
Hardarbaksh, that if the liundCol the latter [Eimdi B) was not 
honoured, or tho firm of Popsang Hardarbaksh failed, he (the 
defendant) was to realise the hindi ho bold them Eimdl A). 

On the 22 nd Juno 1871, a written statement appears to have 
been filed on behalf of Popsang Hardarbaksh in answer to the suit 
of the defendant against him in the Ajmir Court, relying on 
what would appear to be a good enough ground of defenca^that 
as the due date of the htmdb sued upon had not arrived, the suit 
was premature. Tho defendant states further, that having heard 
from Bombay of tho realization of tho he applied for leave 
[50 withdraw his suit, and the order allovung this, but giving 
leave to institute a fresh suit, on the plaintiff paying the costs, 
seems to have been made on the 29th June 1871. 


I do not find in the evidence any explanation of the reason why 
fche firm of Bh^ichand Zumachhram refused payment on the 14th 
Sme 1871 of the original Emidi^, as at that time the feM had 
noi? been presented. The practice appears to be for the drawde to 
original or thepe^//, whichever is first presented for pay- 
thfit the drawees had no intention to dishonour the 
is shown by their having paid the pelh a imf 

I V 
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dtiyy after tlio or-iginal was presented for payment It may 1875. 
rcasonaloly "be pi’esmiied tlierefiom tliat in tlie peiiod between Muloh-inb 
3rd June 1871 (wlien Popsaiig Hardarbaksli stopped payment) 
and tiie 14tli June 1871 (wbon the original Eimdi A was refused 
payment) some communication took place at the instance of the 
defendant with the drawees^ in pursuance of which such refusal 
took place. Whether the anticipation of the defendant that Euudi 
B would not be honoured by the plaintiffs on presentation was 
well founded or not, it appears from the defendant’s evidence that 
he never sent it to Bombay for acceptance or payment on the 
plaintiffs as the di^ajvees — at any rate^ it never was presented to 
the plaintiffs in Bombay, and this is an important point with 
regard to the question whether the consideration for the indorse- 
ment to Popsang Hardarbaksh of S%mdi A can bo said to have 
failed. 


A good deal of evidence has been given by several of the 
witnesses, as to the cases in which, according to ihe usage of 
s1irqf$t payment of the amount of a hundi may be obtained on 
a fofli or duplicate. The witnesses all seem to agree in this that 
when a hundi has been lost or stolen, the rightful holder may, 
according to such usage, obtain from the drawer' a yid/i or 
duplicate, and, on presentation of this to the drawee, has a 
right to payment of the amount, the original not having already 
been presented and paid, which, of course, in the case of a Jmndi 
payable to Shiht may occur In the present case, however, the 
defendants, on hearing of the failure of Popsang Hardarbaksh, 
to whom they had indorsed Hundi A, and without any such 
occurrence as the loss or theft of the /nrudi, ^procured, as has been 
mentioned, a peth^ and, through their agents in Bombay, got the 
same paid by the drawee, though the original had been already^ 
some days before, presented by the plaintiffs for payment. They 
set up the case that, according to the usage of shroffs, pethsmB^y 
also be properly obtained, not only in the cases of loss and theft, 
but also that when a person to whom a hundi has been sold 
and indorsed has failed, being indebted to the person from 
whom he had obtained such hundi, the latter may obtain a 
peth from the drawer and get payment from the drawee. I do 
not consider that the evidence clearly establishes sucli a usage, 
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wliicli would, itJ appears io me, liavo a very seriuub eftcot in 
respect to the negotiability of lbimclk\ A subsequent bom fido 
indorsee iniglit find, on piesentation of tlio original Inuidi^ that, 
by reason of the insolvency of some preceding indorsee, and of 
the state of the accoimtvS between such indorsee and his indorser — 
facts of which he might be wholly ignorant — a poth had boon 
obtained and paid by the drawee. I do not, however, consider 
it necessary to decide on the existence or validity of such an alleg- 
ed usage. The evidence seems rather to have been given by way 
of meeting any observations, which might have been made on 
the defendant’ s conduct in procuring the and getting it paid 
than by way of affording an answer to this suit. Had the suit 
been against the drawees, the question of the payment of a peth 
might have been very material, but I do not see that it is in the 
present case, which is a suit by holder against former indorser* 

The first issue raised is, whether this Court has jurisdiction to 
entertain this suit, A suit for the same matter was filed in this 
Court by the present plaintiffs against the present defendant 
in 1871, without having obtained the leave of the Court under 
Clause XII. of tho Letters Patent. On the hearing befox’e myself 
hi July J872, the suit was dismissed for want of jurisdiction* 
I think the suit was then lightly dismissed. When the present 
suit was instituted in November 1872, the leave of the Court to 
institute the suit was first obtained, and the question is not, as 
in July 1872, whether the cause of action arose, but whether any 
part of it arose, within the jurisdiction of this Court. It is con- 
tended when a hmdi has been drawn out of Bombay upon a 
person in Bombay, indoisod and delivered out of Bombay to cue 
who, out of Bombay, indorses the same and sends it to a person 
who, in Bombay, receives it, gets it accepted, and presents it for 
payment to the drawee, by whom it is dishonoured, that no part 
of the cause of action by the Bombay holder against the first 
indorser has arisen within the jurisdiction, 

,A certain number of cases were cited in the course of the hear- 
ing, being decisions chiefly of English Courts, as to the meaning 
M wdrds ^^^cause of action.’^ In three classes of cases, ehMy 
in j|ifland, lias tho meaning of these w conridored. (1) 
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In ca^es of applications to change tlie vouue of a transitory action 

to another county on aii affidavit that the plaintih’s cause of MuLcmnsn 

i / *1 Joha'bimal 

action arose in the county ot B, and not in the county oi A (where v, 
the action was bronghi), or elsewhere out of the said county of 
B (2) With reference to the words of the Act establishing County 
Courts in England (9 and 10 Vic._, Ch. 95^ Section 128;) giving 
an election to proceed in the superior courts, where (among 
other cases) ^^tlie cause of action did not arise wholly or in 
some material point within the iurisdictioii of the court whore 
the defendant dwells or carries on his business at the time of the 
action brought/^ And (3) with reference to the provision of 
Sections 18 and 19 of the Commoix Law Procedure Act^ 1852 (15 
and 16 Vic., Ch, 70,) regulating the mode of proceeding m the 
superior courts against defendants, whether British subjects or 
not, residing out of the jurisdiction of such Courts, when a 
satisfactory affidavit has been made ^^that there is a cause of 
aotion*which arose within the jurisdiction oi in respect of a 
contract made within the jurisdiction ” and when certain other 
formal steps have been taken. 


Then we have of cases arising in India a certain number 
reported^ where a judicial interpretation or application has been 
given, viz?. (1) to the words, in Bengal Regulation II. of 1808, 
Sections 3 and 4, " where the cause of action shall have arisen,*^ or 
to the words, in Section 5 of Act VITI. of 1859 'rif the cause of 
action shall have arisen,” and (2) to the words, in Clausa XII. of 
the High Court Charters of 1865, the cause of action shall 
have arisen either wholly, or, in case the leave of the court shall 
have been first obtained, in part within the local limits of the 
ordinary oiiginal civil jurisdiction,^^ &c. 

Of the first class of the English cases, of which a g*reat many 
are to be found, it will be sufficient to remark generally that 
they all treat a cause of action as something divisible and consist- 
ing of parts having possibly a local origin in different places. 
I shall content myself with referring to three of them : OUssolcl 
v. OUssold (1 Term. Rep. 647), which was an action for libel, and 
the libel having been written in Berkshire and dhected into 
SuiTeVj and the venue being laid in London, an application to 
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cliange tlio yenne to Berkfcliire was refubccl^ becaubo tlio (Jeloiidaut 
could not truly make tlie usual affidavit tliat tlio cau&o o£ action 
arose wholly in Berlcslnre and not elsewlieie . Oalllancl v. Chamjnoit 
(7 Term. Eep. 205), an action on a policy ot life insurance^ wlieio 
it was held that the whole cause of action could not have arisen 
in London, as the person, whose Me was insured, had died in 
Scotland; and Bitthi v. Fox (18 L. J. 0. P. 304) an action on 
a policy of marine insurance made in London, the breach alleged 
being non-payment of the value of the goods insured. An appli- 
cation to change the venue to London was refused, as it could 
not b% truly said that the whole cause of action arose in London, 
the goods, the subject of the policy, having been lost on a foreign 
voyage by penis of the sea 

The second class of English authorities, those, namely, on the 
jurisdiction of the local county courts, it is not necessary to 
enumerate, as they are all, or almost aU, to be found cited and 
commented upon in the judgments of Sir Adam Bittleston or of ^ 
hir. Justice Holloway in the case of DeSoum v. Coles (3 Mad^ 
H. 0. Rep. 384). I cannot understand why these cases should 
not be treated as authorities, so far as applicable, on the interpre- 
tation of the language of Clause XII. of the Letters Patent The 
High Courts are not courts of ordinary original civil jurisdiction 
over the whole territories of the presidencies to which they belong. 
Though, in some respects, their original civil jurisdiction is wider 
than that of the District Coui'ts, yet it is limited, and there is 
no presumption in favour of jurisdiction beyond what is to be 
found expressly conferred by bhe Charters of constitution. And 
the County Courts Act and Letters Patent agree in this that 
they both expressly treat a cause of action as consisting of parts 
which mhy have different localities. 

The third class of English cases, those, namely, which have 
reference to Sections 18 and 19 of the Common Law Procedure 
Act, 1852, are Biehl v. BorcA (2 H. & 0. 964,- 38 L. JrEx. 179) ; 
M/mm V. Mdgarejo (L. R. 8 Q. B. 340) ; Jaohoti v. SpiM 
(jti. 3^. 8 0. P* 642) j JDurham v. Spence (L. R. 6 Ex. 46) | 
ir. (t/. R 7 Q. B. 573), and Vmglm v. (L. R, 10 

p.f, 47). Tie tefc mentioned ease IwKei was in tieSseie- 
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qiior) was a suit by indorsoe against drawer and indorser of a 1^ 7 5, 
bill of eifcbange. The defendant was a merchant residing in 
Norway^ where he drew the bill on an English house, and v, 
made it payable in London. He indorsed it in Norway, and 
sent it by post to a firm in England, who indorsed it to the plain, 
tiff. It was held that the cause of action did not arise within 
tho jurisdiction, on the ground that the contract was not wholly 
made in England, Martin, B., one of the members of tho Court, 
expressly stating that the cause of action included the drawing and 
indorsement on the bill of the name of the drawer, both of which 
took place in Norway, This case of Sichel r. Boreh^ in its circum- 
stances, has great similarity to the present one, a hill drawn or 
indorsed, out of the jurisdiction, by one not subject personally 
to it, on a person within the jurisdiction, and there dishonoured. 

Both in the argument and judgment it seems to have been assumed 
that part of the cause of action arose within the jurisdiction, the 
question being considered to be, did the whole of it so arise ? In 
the second case (which was in the Queen^s Bench), it was held 
where a contract was made out of the jurisdiction, to he performed 
within the jurisdiction that the breach within the jurisdiction did 
not constitute a cause of action arising within the jurisdiction. In 
the third case, however (which was in the Common Pleas), it was 
held, in the cas|^ of a contract made out of the juiisdiction not to 
do a certain thing, which contract w^as broken by doing that thing 
within the jurisdiction, that a cause of action did arise wilhin 
the jurisdiction. In the fourth case (which was in the Exchequer 
again), it was held (Chief Baron Kelly, however, dissenting) 
that in the case of a contract made out of the jurisdiction but 
broken within the jurisdiction, a cause of action did arise within 
the jurisdiction, thus following Jaelmn v. SpUtat In the fifth 
case (which was of the Queen^s Bench), the case of JaoJmn 
V, Spittal was dissented from and Sichel v, Borch and Allhmen 
V Malgarejo expressly adhered to, by holding that in the case of 
a contract made in Germany, but broken in England, no cause 
o£ action arose within the jurisdiction* The decision, however, 
went also on another ground, viz., that the breach also took 
place in Germany. It will be seen, therefore, that, so far as 
conperns the words in question occurring in the Oommop Law 
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Procedure Act, 1852, tliere Lad been a conflict of decisions bc' 
tween Comte in Engl.and of co-ordinato jurisdiotion, and tliat tba 
law on tbe point must bo said to Lave beon in an uncertain state. 
A diversity, it is further to be observed, seems to exist among 
tbe Judges who took part in tbe foregoing decisions, not only in 
respect to tbe interpretation to bo put upon tbe words of ibo 
section taken in conjunction with other words connected with 
them, but also in tbe legal defiiutionto bo given in general of tbe 
phrase "cause of action.’^ Tbe point again arose in the last 
mentioned case, viz, Yaughan v. Weldo7% and tbe Judges of all 
tbe three courts appear to have conferred together, and a 
majority having expressed themselves in favour of following tba 
decision in Jachson v. Spitted, tbo J udges of tbe Quoen^s Bench, 
though retaining their opinion, for the sake of conformity agreed 
to be bound by the opinion of the majority. Though uniformity of 
practi<fe on this point was thus secured, the divergence of opinion 
as to the elements of a cause of action has still remained. It 
is to be borne in mind also that the provisions of the Common Law 
Procedure Act, which have given rise to this diversity of deci- 
sion, concern matters of procedure and not jraisdiotion, that is to 
say, they furnish a less cumbrous and simpler means of exercis- 
ing a jurisdiction the Courts already had, and are not, as the 
provisions in the English County Court Act and the Letters 
Patent of the High Court, directed to the marking out and 
limiting of the jurisdiction of a Court. Eor this reason it seems 
• to me that the English decisions on the County Court Act are 
more in point with regard to the interpretation of the Letters 
Patent than those on the matter of venue or of the Common Law 
Procedure Act, 1852. 

Of the first class of Indian cases, those, namely, relating to the 
effect to be given to the words "if” or “when the cause of acj 
tion shall have arisen,’’ the ease of Imcknviclmnd v. Zmammhull 
(8 Moore I. A. 291), is of course as an authority, and, so far as it 


goes, 01 tne nigaesc importance. 




jttd^ent in BeSoma v. C'ofe (3 Mad. H. 0. Rep. 41S), lays 
Ah’# D^^s decision “involves implicitly the following propos 
making of tlm contract is a matter perfect 
past of the cause of action,’ (2) The place i 


i 
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wliich. an* obligation is to bo performed is its seat, and tlio ];>]aco 
of jurisdiction. That place o£ expected performance may be MvirnANu 
determined by tbe circumstances of tho case, and in a coiitract 
of partuirsliip, its main scat is the place at -which each of the 
partners is bound to pay what may bo due. ^ With all respect 
for the opinion of Mr. Justice Holloway, it docs not appear to 
mo that tho case, when considei’cd, dues involve the propositions 
mentioned, or, at any rate, the first of them. Tho suit was brought 
in the Zillah Court at Agra to recover Rs. 10,75,15(5-1-0, being 
the alleged share, with interest, of the defendants of tho loss, viz., 

Rs. 22,67,962, incurred in respect of certain opium speculations 
which had been carried on on the joint account of tho >«, plain- 
tiffs and defendants. The plaintiffs had firms at Muthra (within 
the jurisdiction of the Agra Court) and at Rutlam (which was 
without it), and the defendants carried on business at Rntlam. 

An agrUment was made between the two firms in contemplation 
of making opium speculations on joint account, and, in consider- 
ing the'^ffect of the judgment, it is to be taken as a fact to 
be assumed that this agreement was concluded, in respect of place, 
at Rutlam. So far as the terms of the agreement appear in 
the .i^eport, no place can bo said to have been fixed for tho 
performance of it The agreement provides for the opening of 
a s0parat6 SQt of books for the joint transactions of the parties, 
tjieir share^^ and provides that the business was to be cop- 
ducted by one Saligram, and tho only reference to place is dn 
th^e -words: tliesp transactions yonr (ie., the plaintiffs^) capital 

at'ikijtlira shall be embarked.” Larger transactions in opium were 


tifeteupon entered into in Yaiioiis places, tho scat of the part- 
nerslnp Leing at Muthra, where the moneys were supplied by 
the plaintiffs, where the partnership books were opened and kept^ 
and to whicRplace the account sales of opium sold elsewhere and 
W proceeds themselves of such sales were sent. It appeajrS. . 
further that at Muthra^ also the co-partnership dealings- ^and ^ 
accounts were closed and a balance struck against the o.o^part^0r^ 
^hip amo.utiting to the a^foresaid sum of Rs. 22,67>9'$2, <^^d;it, 
ip-^recoVer the sum of Rs. 10,76,166-1-0,;. bei,ng..tK|_^'^0h^n^ 
loss, tha#thp s^ .wasktou^l^ 

'Ih^'^the cau^4 jeff ]ac|mn 
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corbiinly notLiug in tlio courso of tlio judgment \YliicIi can bo 
said to involve tliis, that in tlic particular caso the original 
contract of partnership formed any part of the cause of action at 
all. The decision^ however, in my opinioiij, by no nieaxis' involves 
the sweeping ]n'’oposition stated by Mr. Justice Hohoway,/H]iat 
the making of the contract is a matter perfectly indifferent, and 
is no part oP the cause of action^^ in any case. The decision 
may rather, it seems to nio, be treated as one involving this, that 
in such circu]3istancos as there existed, the contract of partner- 
ship, on the footing of which transactions were engaged in, was 
not a part ol: the cause of action, and that not being a part'df .the 
cause of action, the Court considered the place, ’where it 
to be a matter perfectly indifferent. The ^uit was not ^o-n^ifi#^': 
breach of any term of the partnership contract, but ' ' 

appears what in English pleading would ho called an ac^nAilah !. 
account stated, the statement of such account having tafcto; ' 
within the jurisdiction of the court where the suit was hrought; 
The only other fonii tlio suit can have assumed woul^ be forixi 
partnei^sliip account, and where else could the cause of subh adtidn 
be said to arise, except where by consent of the the 

hcad-cpiartcrs of tho partnership had been established, fee'' mbni^tg 
advanced, the accounts kept, and tlio final accounts of the partoet- 
ship dealings closed ? The language of the jm^gnlent is, to SUy 
tlie least, consistent with the existence ^of the opinion,, on the 
part of the Judicial Committee, that the making of the contract 
not being a part of the cause of action, the fact that it was. made 

out of the jurisdiction was immaterial, and did not prehliil^^ 

;.;Cpurt from entertaining tho suit which was either on an'^cdl^'^ 
within the jimsdiction in respect of partnership 
of ^ which were within .the 
.‘Of - such partnership transactions. ^ ^ \ 

courts of'Britisli'Ma^'iief|tif|ltt'' 
ff; ^iyoi'ds ^‘-cause of action. ’Mii . 
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In these two cases, the leave of the court hail not Been previ- ‘ 1S75, 
ouBty obtained to the institution o£ the suit, bat I think, from MuLatAjso 
■wbat appears in the reports, that both Mr. Justice Phear and Mr. ' ‘ 

Justice ilcPherson would hav'e held, in a case like the present, 
that a^part of the cause of. action had arisen in Bombay, and that 
if leave had been first obtained to institute the suit, the court 
would have had jurisdiction. luthe case of Ililth v. Long (19 L. J. 

Q. B, 325), however, in an aobimi on a bill of exchange by the 
indorsee against drawer, the fact that notice of dishonour was 
given to the defendant within the jurisdiction of a particular 
County Court, where also the defendant resided, was held 
sulBcient, under the County Court Act, to depfive'tlie plaintiff of 
his costs, the suit having been btought in a superior court. The 
decision involved this that notice of dishonour was a part, and a 
material part, of the cause of action against the drawer of a dis- 
honoured bill of exchange, and that such notice having been given 
within the jurisdiction of a certain County Court, whore the 
dofehdaut resided, the cause of action in some material point arose 
"within such jurisdiction. In the present case, the dishonour of 
" the bill itself by the drawee -took place in Bombay, and was, I 
think, beyond all doubt, a part, and a material part, of the cause of 
‘ a^tiott agamst a prior indorser, and this being so, and the leave 
; pi tp institute the suit having been obtained, I am of 

;; ofi^oti‘th4i this court has jurisdiction to entorfcain this suit. 

regard. to the other questions in the case, ita-ppearS frqin 
; I® evidence' that the plaintiffs (wlio area considerable firm of 
ilrbi's^and bankers in Bombay and other places) ]3ad,:for some 
tiihe^ Mtbd' as bankers and agents of a firm of Popsang Hal^dar- 
baisii who. carried on business at Ajmiv and elsewhere, but not hi 
Bombay-. The course of the ordinary business was that the firm 
of Popsang Hardarbaksh, if they had hundis drawn on, Bombay, 
iiisedto send them* down to the plaintiffs for coUectibn, ancbttsed 
; 'thj^th^e]ves.,to draw Imndts on the plaintiffs^ firxu^ip 

any; funds of ^their^s in the plaintiffs^; hand^- 
the ’plaintiffs nsed.^a 


fcp, pn:recer 



THE mJDmN LAW EEPOETS. 


[VCfti, t 


^ t875.' lAtWraeconiatmthtLe plaintiffs’ firm for tile amount as of ihe 
'■iittMEAir& fiats wlien tie woulfi Lcoome payable, tbe drawees being 

wwaitMAi, debited. At tbe time wben sneh credit was 

given and after allowing snob credit, the balance against Popaang 
in account with the plaihtiffB was E8. 13,221-8-0, That such 
cfodit in account is a consideration in the case of an indorsee 
of a hill of exchange is illustrated by the case of ParcrunZ v. 
Fmmpton (2 Or M. and E. 180), and the pMntifIs, though 
-agents of Popsang in receiving the Jmndi for cblleetibn, became, 
upon such credit being given, holders for value, lihe bridehoe of 
the practice followed by shroffs when a hnndi has beeif | 
to Bombay for collection and when payment fe’ rbfis^ 
amount having been already credited to the sender, is 'li 
general the kt-ndi IS returned to the sender, a debit ent:^ 

’ fem being at the same time made. In the preseiit case, 

Itt'the I’efusai by the drawee to pay the /mwdi, no debit 

to the sender Popsang, but the amount renaaiued- bi^e’diit feil 
te huh/ thO cashier of the plaintiffs’ firm iu BoBibay 




plaintiffs’ 

dntitred to credit for this hundi, i 
has been consistent, as it appears, from the eVidonbe Mibn* 
Ajmir, that in the suit filed some months after a# Ajmir by the 
plaintiffs against Popsang to recover the balance due to jih,^ 
theystiU allowed credit for the amount of this MuitC 
regal'd to the evidouce of usage, I ahi of opinion ijitt,! 
i'Wor# entitled to tako the course they did in treaiiijig‘;[f^^ 
l-tenfatledto credit for the Itundl, though df^Ononr^ 
jj|,and in treating themselves as holders 
to the queslion of eonsid 

di A, the Smdi B 

pi^#SpAlie«tt|os ttie payment of a sum wfee 
ib^hfeiat^eat.: ■ The Eundi B was, as. has been seen/ Wyer 
^,4n? Bombay? for .aooeptauce or payment, ..and was/ iheror 
' " %';,B:pw, .'then, can it be said',that.'ih«e 
for the indorsement 
no|ga’pund any eertain.-hSs^'^on 
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have been) for acceptance by the plaintiffs before Popsang^s failure 1875. 
was known in Bombay, would not have been accepted by the Mui^hanb 
plaintiffs, and as the defendant had given consideration for it, he 
might have sued the plaintiffs upon it, if accepted by them, and 
recov-ered fSie amount, I am of opinion, therefore, that there was 
consideration for Uundi A both as between Popsang and the 
defendant and as between Popsang and the plaintiffs, and that of 
the former consideration no failure lias been shown. On the 2nd, 

3rd, and 4th issues, therefore, the finding is that, besides the 
in para. 3 of the written statement mentioned, there was 
payment of a sum of cash, the amount of which does not appear, 
in respect of interest on Es. 2,500 for the period between the due 
dates of that hxindi and the liundi sued upon in this suit. That 
further the plaintiffs received the Im'iidi sued upon as agents of 
Popsang Hardarbaksh, bnt that before and at the time of the 
same becoming payable and at the time of the institution of this 
suit,, &ey became^a.nd were holders of the same for value, and so 
far did not hold the same as agents only of the said Popsang. 

Tins being so, the finding on the 5th issue is that the plamMs 
are enti'tted to recover the moneys claimed im, the plaint. Decree 
for the plaintiffs for Es. 2,500 with simple interest at 9 per cent. 
per.a;apum from the 15th June 1871 till this day, and Es. 10 for 
c^rges^; costs. Interest on decree at 6 per cent. 


Ti06t and InmwHy for the appellant. — The first question: is 
WTi^ther this Court has jurisdiction to entertain the suit. . Leave 
has’^feBeii obtained by the plaintiffs to institute tOiis suit ufida? 
Glau^ l2^of ^the Letters Patent, on the ground that a part of; tlie 
cause of action a^rose within the jurisdiction of this Court, but 
it is adplitted that the only part of the so-called cause of action 
that arose within this jurisdiction was the dishonour of :th|e, 


hmdi. Dishonour alone within the jurisdiction is not 
■part ‘-of the cause of action as to entitle the plaintiff 
iutoi'S^. without the jurisdiction, for the' indorsed 
;f1^ac|t;,to-pay the money- in the place on which 
default of payment .therci after' 
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1S7S. m thoir account "witlt tlio plaintiffs’ fim for llio amount as of the 
’Mouotan^ daio wlion tlie would bocomo payaUe, tlio dx-aweos Imiiif? 

JonAiMAi, debited. At tlio time wben suck credit was 

SimiKOHisD given and after allowing Buck credit, tko b.xlaiico agaiimt Popsang 

ill account with, the plaintiffs was 13;,221^S-()* Tlial Kuch 
credit in account is a oonsidcratiou in tlio caso of mi indom^o 
of a hill of excliango is illustrated hy tlio ciibo of FerelmJ y, 
Fnmpton (2 Or. IL and B. 180)^ and the plaintiffs, tliough 
agents of Popsang in receiving the Imndi for collection, beeamo, 
upon snch credit being given, holders for value. The ovidenca 
the practice followed by when a Inmdi has been sent down 

to Bombay for collection and when paymont is refused^ the 
amount having been already credited to the sender, is that in 
general the liimdi is returned to tlio sender^ a debit entry a^inst 
him being at the same tmio made. In tho present ease, however^ 
on tho refusal by the drawee to pay the hiuidi^ no debit entry 
made to the sender Popsang, but the amount remained credited 
to him, the cashier of the plaintiffs^ firm in Bombay stating, as 
the reason for not so debiting the sender, that they wished to sue 
the defendant. The plaintiffs^ conduct in treating Popsang m 
entitled to credit for this hundlj though dishonoured by the drawee, 
has been consistent, as it appears, from the evidence taken at 
Ajmir, that in tho suit filed some months after at Ajmir by tho 
plaintiffs against Popsang to recover the balance duo to them, 
they still allowed credit for the amount of this JnuidL Having 
regard to the evidence of usage, I am of ojnnion that the plaintiffs 
woro entitled to take tho course they did in timting Popsang ns 
still entitled to credit for the hiindt, though dislwmourod by the 
tBawees, and in treating themselves as holders of the same fof 
value. With rogmd to tho question of cemsidemtion given by 
Popsang to defendants for Etmdi A, the Sim^i B was of course in 
itself a consideration besides the payment of a sum in cash or the 
difference .in interest. The Ihmdi B was, as has boon ^eon, never 
presented in Bombay for acceptance or payment, and was, there- ^ 
lore, never dishonourod. How, then, can it bo said that there 
^%|afb@on any failure of consideration for the indoi^semcnt to Pbp- 
A ? There is no ground for any certain conclusimi 
^^||^^j)t|on that Mim^i B, if at once presented (as it might 
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have heen) for acceptance by the plaintiffs before Popsang’s failure 1875. 
was known in Bombay, would not have been accepted by the Mulch 
plaintiffs, and as the defendant had given consideration for it, he " * 
might havo sired the plaintiffs upon it, if accepted by them, and 
recovered tho amount. 1 am of opinion, therefore, that there was 
consideration for Jluiidi A both as between Popsang and the 
defendant and as between Popsang and tho plaintiffs, and that of 
the former consideration no failiu’c has been shown. On the 2nd, 

3rd, and 4th issne.s, thorefoi’o, tho finding is that, besides the 
hundi in para. 3 of tho written statement mentioned, there was 
payment of a sum of cash, tho amount of which does not appear, 
in respect of interest on Es. 2,500 for tho period between tho due 
dates of tliat Imnii and the sued upon in this suit. That 
further tho plaintiffs recoived tho 7nwi^i sued upon as agents of 
Popsang Hardarbaksh, but that before and at the time of tho 
same becoming payable and at the time of the institution of this 
suit, they became and were holders of tho same for value, and so 
far did not hold the same as agents only of the said Popsang, 

This being so, the finding on the 5th issue is that tho plain®£s 
are entitled to recover the moneys claimed in the plaint. Deci-ee 
for the plaintiffs for Rs. 2,500 with simple interest at 9 per cent, 
per annum from tho 15th June 1871 till this day, and Es. 10 for 
notarial charges j costs. Interest on decree at 0 per cent. 

Plgot and Invemnfy for the appellant. — The first question is 
whether this Court has jurisdiction to entertain the suit. Leave 
has been obtained by the ifiaiiitiffs to institute this suit under 
Clause 12 of the Letters Patent, on the ground that a part of the 
cause of action arose within tho jurisdiction of this Court, but 
it is admitted that the only part of the so-called cause of action 
that arose within this jurisdiction was the dishonour of tho 
It uadi. Dishonour alone within tho jurisdiction is not such a 
part of tho causo of action as to entitle tho plaintiff to suo an 
indorser ivithout the jnristliction, for the indorsor does not con- 
tract to pay the money in tho place on which the bill is drawn, 
but in default of payment there, after duo notice, to reimburse 
the holder at the place where tlie indorsement was made. Story, 

Oowflict of Laws, Section 815. inio pause of action against ^ 
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indorser is Lis contract, nr Indorsement, azul ills In-cacli ol thci 
contract, or failure to pay after notice of tins di.slioneur. In fiiis 
case the indorser’s contract and its hrciicli hotli took ploca; at Ajitur. 
The disliononr mBomhay was only a collattn'cl circiimstuiico which 
threw on tho indorser his liability to perforin his contract at Ajnnr, 
Tlio cause of action i-s not to include ov'crythiiiir which it is tu'ccs- 
sary for tho plaintiif to establish, but only the contract and tho 
breach : jUlhmon v. Itahjarejo (1). 


[Sargekt, J. — Is not the di.slionour in itself tho cause of action, 
being the very gist of tho plaintiffs claim ?] 


It is submittod not in- an action against the indorsor. The in- 
donsexA conti’act in this case, made at Afmm, was to pay at Ajmir 
and on breach, at Ajmir, of that contract, he became liable at Ajmir. 
Tho dishonour in Bombay was no breach of the indorserts contract, 
but only an event in tho absence of which’ tho indorsex‘’’s liability 
would ixot ai’isos Even after the disliononr at Bombay fhe 
indorser might have paid at Ajmii* in whieli case there would 
have been no cause of action against him at all. The cases 
relating to jiuisdiction decided by tho English Courts on tho 
consti’uction of the Common Law Pimcedure Act do not properl v 
apply to the pi’esent case, because in them the question xvas 
whether or xxot the English Courts should refuse to extend their 


jurisdiction, whereas here tho question is whethei- the Conx't will 
seek to extend its jui’isdiction, TIio remarks of Bittleston, J., in 
DoSouza V. Gohs (2) are an authority for the jn-rposition that in a 
suit against an indorser the cause of action arises whei*e his con- 
tract is made, and not elsewhere, and Holloway, J., in the same 
case (p. 413) distinctly holds that the plaeo where an obligation 
is to 1)0 performed (Ajmir in the present inst-mce) is the place of 
jurisdiction over it. In Emmwan. v, Sr.ilth (3) Parke, B,, in the 
com’so of the argument, remarked (4): — "Everything which the 
plaintiff was bound to do, in order to recover tho reward, was done 
by Itim within tlxo jurisdiction of tho County Court; but tho event 


defended. on a contingency, over which he had no control : there- 




l A, It; 3 Q. B, .^40. 

S Miwj; Rep. .?84, see p. 397. 


C) lOKwh.efif). 
(4) Irhih.mi. 
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forcj does not tlie ease roscinMe that of a promise; foiinclotl on 3875. , 

good considemtioii; to pay a sum of money if J.S. sliall go to 
Komc ? Ill Bucli casG^woiild not the County Court of that district * 
where tlio contract was made have jurisdiction; inasmitcli as the 
coutmet was performed so far as depended on the porties them- ’ 
selves It is true that suhsequoutly in his judgment the learned 
Baron retreated from this position. But it is submitted that tlio 
priuciplo enunciated in that remark is the one which ought to 
govern this casC; otherwise; if the judgment in the case last cited 
is to bo followed herO; this Court will assume to itself jurisdiction 
over the whole world if only a.siiiglo circixmstanco on which the 
plaintiff bases his ckini arises in Bombay. That is to say, the 
indorser of a bill of exchange in America might be sued in this 
Court if DUG of many subsequent indorsomeiits were made in 
Bombay, In the case of Potier v, Brcmn (1} which arose on the 
dishonour in England of a bill drawn and delivered in America.; 
the effect of the dishonour in England is discussed, and the implied 
promise to pay was hold to have arisen in America. 

[SAUGEnT; J. — ^That cannot bo denied, but the implied promise 
to pay rests on the dishonour in England,] 

[WnsTU03?p, C.J. — ^The Court did not hold that the dishonoui’’ wife 
no part of the cause of action, which is your contention xiowi] 

But it is very nearly to be inferred from Lord Elleiiborough^s 
w'ords, ■ the bill was drawn in America upon a person in 
England, but not having been n-cceptod, the parties stood on 
their original tights, upon a contract made in America, for which 
a security was there agreed to be taken, upon the faith indeod 
that it would bo accepted and paid in England ; but of which 
there lias been no perfuxmiaiico : no English act has boon done to 
alter the situation of tlie parties, even the notice of tho non- 
poiformancG must have been given in America.'’'' (2). Q^he English 
Courts have been in conflict as to tlio meaning of the words 

cause of action, but tfachiOib y, Bpittall (^3) is the case now 
to bo followed in tho English Courts : Vwwjhan v. Weldon (4). 

(1) 5&st..l24 (3) L. E. 5 a P. 542. 

(2) M ih. 130, ‘ (4) L. E. 10 0. P. 
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Pur tlw> Court to ■'I'.'-tiint juri-«liction in ihis case wouM lK«‘k> ^nifc 
into the luinsKoC tho phiiitifl’a <laiigerout> powir, Mhich hemiuht 
pn>|»1t)yif) {h(‘ infonvenienet* tlcfenilatitsatn gro'd dklana’, uiwl 
s{ i-v io iin.ii^ine instancea in which tliii inconveniencu wimlil 
he H> gjcub thill the < xemM:' o£ sach a power by the plaintiff 
ivoiiii! aiiimint to a portiiic injusiiic. It is true thiit it ib in the 
di'crciion of tin* -huige to whom the pl.ihife is In ought for iiecopt- 
nn«‘ logfinitup icfuse leave to proi-eed under the !2Ui chinso of the 
Ijoliers Patent, hut it is very improbable that he wonhl relnse leave, 
nnlcs-, it, appeared on the face of the- plaint that leiive ought not 
to Ite graideilj and in most cases it would bo no clifHenlt matlei’ 8o 
10 frame the plaint, for instaueo, on the common mouoy counts, 
that that fact should not. be apparent. To put sndi a power into 
the hands of theplanitiil would amount to an injustice, hecaubo 
Lht! tirawer or indorser of nhtfudi at AJmir camicd prevent it 
being indorsed to a holder in iloinhay, hut the converse of this 
ohjectiontanuot apply in lichalf of the holder in Bombay, hccauso 
he need not purchase a h vwTi with the names of foreign iudorbora 
on it: Binthv ickx. Wu/lmi, (1). 


'J'hc second point for consideration is whether the plaintiff 
is entitled to sue as holder of the 7a< mb’. Our contentitm is that 
he is not a holder at all, hut merely an agent for collection us 
bliowiv by the temns of the indorsement. Even if the ovidonco k 
fcuttieient to cstabhs-h tlm usage found by the Court below, which 
wi‘ deny, we bay that in this particular instance the effect of the 
iinforscment is to constitute the plaintiff only an agent for eollec- 
tion, and tlieretore ho is not entitled to treat himself as a holder 
for value: Clotty on Bills, llHli Edn , p. 271,' Ktory on Bills, aoction 
209 1 llelar# V, Jhiiu-Jat (2) ; Bonlirtf Vflui v. Hmlfh (3); Cum'U 
V. iSoiw (t). P’fnrd V. Fnihipfmi (.’>) was reliction by the 
leaniotl dudge in the Court helmv, hut that ease is disliHguisbed 
from this, liecmwo there in the inception of the tmnsaotkm credit 
was giwn by the banker to the bonder of the bill on tho faith of 
Ihe bill, and that is the prmciplo of all the eases on tho point ; 
oa Billa, sMtSon 192, 


ft\ B 0. B* Mt. 1 HItwef 1^13* 

18 J 9 toirtona», cited ui ktory on JJHk , n ma 

, ctied is ktory oa Bitk W ® hr, Jfc wjd R, 180, 
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[Sargent, J — Suppose tlie case of a bill sent by a customer to _ 

Ms banker for collection mtlioat any express directions. If tke joS^guSt. 
customer is indebted to the banker^ the latter may treat himself 
as a holder forTaluo. In this case the sender merely states on the HrtivnA's. 
liundi that he sends it for collection.] 


The test is wliethor the credit is given on the faith of the 
bill at the time of reci mug it, whelher the bill was taken either 
as payment or security fora pre-oxisting liability. In the present 
instance the indorsement is conclusive evidence that the plaintiff 
held the ImiLli only in the character of agent tor collection, and as 
such could nob have indorsed it to any ono else : Bujoiu-iiey v. 
Lloyil (1). The credit to Popsang in the plaintiff’s books is not a 
genuine transaction but a mere piactioe of book-keeping, and 
cannot become a genuine credit till the h undi is paid Popsang is 
credited on the due date of the Inmdi, not because the plaiutiff is 
content to receive the note as payment or security foi Popsang’s 
balance due to him, but because he expected ou the due date to 
get the money. Popsang was insolvent on the date of the credit. 
If the plaintiff is to be treated as a banker, he has no right to sue 
in the present action : Story on Agency, p. 228, note 3 : Treattel v. 
Banttidon (2); Sigourney v. Lloyd (3) ; Lopei v. M&ddoAv Thalcom' 
(1). Byles on Bills of Exchange, p. 157, 10th Edn. 


Lctiham and Furmu for the respondent. — No stronger argu- 
ments can be adduced on behalf of the respondents than those 
which are contamed in the well-considered judgment of the court 
below. As to the argument of the appellant on the question 
jurisdiction, in the first place it is opposed to what has long been 
considered the policy of the Court, viz , to extend its jurisdiction, in 
the second place it is submitted that this Court will put on the words 
“ causa of action ” the same construction that has been put on them 
by the Courts in England, and it is assisted m so doing by the 
words of the Charter, which in expressly mentioning “'a part of the 
cause of action ” clearly contemplates the din&ibihty of a cause of 
action into all its essential and material parts, the existence of any 
one of which within the jurisdiction of this Court bntities the plain- 


(1) SRaud Ct.622. 
(S) 8 Tfenut 100. 


(S) $ R md Or, 622 * 

(4) 5 Beng. L. S21, see p, 526* 
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tiff to sn6 here, anff clishooour is ^ucli n paitofthe cause of aetion, 
because it i& a material circumstance Without which ilio plaintiff 
could not sue the indorser; iiiort over, it notice of di'-hononr 
is a inatcrul pare of iho cause ol attiuii, e /iiitinrl iuu.sr {he ihs. 
honour itself be so : in the tiiiul place, iiith re^r.od to die ureii- 
meut tih > 1 ( 1 ,% must bo borne in mind that not only is 

the power of die Court to i> raid leavi fo sm- under clausi- 1:1 iff 
the Jjclfors Pateui a diseietioiiiiry one, which .i will n tiisy 

to exercise if tlio cleieiidant show sufficient cause for his so <!oin;i:, 
but the discretion is .i]»pta]dble : Ifmljn J-nKiil Ihul/ti 
v, Jind/Vi, IliiiJjK Jijiihiih {1). Next as to llie fjuesiioii 

whether the plaintiff is a holder tor consider, ition and eulitled to 
sue, Popsaiig might have maintamed tins suit against the deteiid- 
ant, nor could tho latter have jileadecl .i set off, as he has never 
presented the other hnndij and the detcndaiit having iudursed 
this Jmndi to Popsang for value cannot have any equity against 
Popsang, nor can tho defendant say that it is any hardship on him 
that this huncU has got into our hands. The plaintiff' is a holder 
for value. According to the general custom of Bombay credit is 
given to the customer when the hundi is rcceiveil. Tho plaintiff is 
banter to Popsang, whose pre-existing debt is a good consider- 
ation : Byles on Bills of Exchange, 9th Edu., p, 121; PeMutl 
Y.Frmnidon (2); Bosaoiquet y. Dudman (S) ^ Atwood v, Ci-ovdk 
{A)-,Bollmd Y. Bygmi'e (5), Qihs y. Pevlins (6). Tho cases cited 
on behalf of the appellant show that in cases of resfrictod 
indorsement the person with whom the bill is negotiated takes 
.with notice of the equity attadiing. 

Pigot in reply. — The cases cited show that the bills received 
were received and given credit for simultaneously, but in this c.we 
the hmdi was held from 3rd to 13tli June by the plaintiff a 
mere agent, the property remaining in Popsang. How then eaa 
the plaintiff tarn himself into a holder for value ? Exact justice 
would he done by leaving the parties in their present position, 
The plaintiff is not a party to the instrument, or if ho is, ho takes 


(1) 13 Beng, L. E. 91, 

(2) 2 Cr. M. and B. 180. 
<3) I Stark 1, 


(4) Id. 488. 

(5) 1 Ry.andM. 271. 
m 9 Bart, ISt 
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it liable to tlie equity to wbicb. it is sabjeet. According to tbe I®?* 

Englisb docti*ine tlio judgment appealed against is correct, but it 
is tlie doctrine of this country that ouaht to be applied to the , "■ , 

^ Ol t*ANCj1-iA ID 

case, and, according to that, no conskleiation has been given for Sshtvim 
the huncU but the difference of interest only. 

Westbopj’, O.J. — The facts of this case are very clearly stated in 
the judgment of the Com't below by Geeen, J., and we agi’ee with 
luni in his decision on those facts. Wo must consider that several 
matters combine to make up a cause of action, and that, in such a 
case as the present, the dishonour of a bill or hiindi by the 
drawee is a part of the cause of action of the holder against the 
indorser. It has been held that notice of dishonour is a material 
part of the cause of action against an indorser, and that being so 
it seems to us to follow as a matter of course that the dishonour 
itself must also be a material part of the cause of action. 

We also consider that the custom sworn to by the plaintiff’s 
witnesses is 'a reasonable one, and in accordance with the law 
morchant. Wo must regard the plaintiff as holder for value of ihe 
Jnmdi suedou. It appears that there was a large balance due to 
him from Popsang and on receipt of the hnndi, viz., on the Srd June, 
he entered the amount to the credit of Popsang, and subsequently 
left this entry undistui-bed. The evidence shows that he was by 
the custom warrauted in so doing, and we consider that custom a 
good one. 

With regard to ihe contention of the appellant that the effect 
of the indorsement on tho JimuU was to render the plaintiff an 
agent only for collection, we aie of opinion that tho indorsement 
is no more restrictive than if it had been the direction usually 
given by English merchants “ do the best for me.’^ 

As to consideration, we think that had Popsang been the plain- 
tiff, tho defendant could not have resisted his claim. The 
consideration for Uvindi A was Svnch B. I?ow the latici’ hundt 
was never presented, but that was tho defendant’s own affair, and 
he must take the consequences. He may have thought that the 
plaintiff would not pay it, or he may have thought that there was 



u 


J1875* 

JOHA KIM lit 
if, 

$Ui* lNtHANl> 
SipiVDA S, 


THE IHDIiW LAW REPORTS, [VOL, I 

a balaneo in favour of Pop^aii<i' ; bnf, liowever that maj Law becnij 
tiio cMemiant did not present Mnudi and tliere to iuiTO 

been no excuse tor bis not dnin^ sen 

Tbo deci^ee of the court) below iniisi bo athrnied with vvsU, 
Sargln I , J, — (Jont uiT etl 
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[APPELLATTS CIVIL JUETSDICTION.] 

Special Appeal No. ] 34 of 1875. 

NAEATAN UNDIE PATIL (DErriNDAKT) v. MOTILAL KAOmA?^ - 

(PLiiNiiri), 

Dofiil--- Error In acroinif-- IFali ci — IXioiipd-^-Imlormiimt^Rccctpt-^ 

Eetdence of paymeni* 

Whore tlie deFunl ml emnited io the plamtaff a hond for ihe payment of the 
balance found to be due fu>m the defomlmt 1 o the phmiiff npon an acljnsiiuant 
of the account of liieii mutual deahngbj nhiclibond contained tho following «?tip«* 
lation t ^'1 shall pay tho money after causing the piymont to be entered on the 
back of this bond oi afiei taking a uompt for the same I ehall not lay any claim 
to my payment made oveepi in this way”. 

IMil that, though tho defendant at the time of the adjustment dispiitod the 
coi rectness of the account, yot that by having executed tho bond and made pay* 
ments undei it, he must be hold to have waived his objection, and in a suit on the 
’♦bond could not be permitted to i e-open the question o£ the coi loetness of the balance, 
i hough he might possibly have been allowed to do so had he alleged that he had 
discovered eriors m the account aftei' the execution of the bond, and had he 
specified some of tho alleged erroib. 

U( Id also that tho stipulation in the bond could not b© permitted to control 
f^ourt's of justice as to the evidence which, keeping witlim the lules of the general 
law of evidence in this oountiy, they may admit of payments ; and tho Anglo-Indian 
law of evidence not e\oluding oral ovidonce of payments, it would be against good 
conscience and tho policy of tho law toiejcct it, though tho absence ofinliorse- 
mants is a circumstance of some importance, which ought not to be overlooked, 

Init is by no means conclusive. 

Belaea Tatiah v, V(jimntuiiiii Chuina, (Mad. S. B. A* I5ep. for 1835, pp 49 and 
50) impeached ; SasJtachdlHoi Ckiihj v. Eorlndappa (5 Mad. H. 0. Hep* 431), 

Kiidunath BalalOla^ iVc/r^ /a (Bom* 8p. Ap. 438 of 1872), and RingnrMiill 
V. A^cemoollali (1 E.«W ? H. C. Hop. 14b), approved. 

This was a special appeal^ liearcl oh 14iE October 1873 by 
Wbsthofp^ and KsMBAhL^ J., from tbo decision of H. J* 

Parsons^ Assistant Jadgo at Tamm> amending the decree of tie 
Hiibordinate Judge at Wasin. 

The plaintifi sued the defendant on a bond passed by tho latter 
to the former to recover tho amount found to be duo from the 
defendant to tho plaintiff upon an adjustment of the accounts of 
their mutual dealings. The bond contained the following stipu- 
lation: I shall pay the money after causing the payment to ba 

entered on the back of this bond^ or after taking a receipt for the 
B 477 —a 
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gamo, I sliall not Jiiy .any olaiin to any payment made except in 

Xa'b4^ah Hjjg way.” Tlie dofondaut udmilted tho execution of the bond, 
simk Ia ”’"and Laving made certain payments imder it, bixt said tbo Ijaianeo 
sectti’ed by tlie bond was iueoiTCct, owing to oiTons in tho ficconnt, 
iiiicl tliat at tlic iiiMO of the aajuf^tiijoiit inirl over i^incc Jio }i<i(l 
disputed the acenracy oL tlu! kilance. He further alleged that ho 
had nwde various paymcut.s in rc'S])ect of the balaneo wliicli worn 
not indorsed on the bond, and lor which ho h.ul no roci'ipttj. 
Vlio A.ssist.i.nt dndge hold ilnit the defendant could not be allowed 
to re-ppeii the que stain ol the cnrrocine.ss of tho halance, and that 
oral evidi'iKH' in prove the p.iynit'uib .illcgcd hy tho defendant was 
?iot admi‘'Sjbl{<. 

Mitlidihr C!ih»iiuji Aph for the .special appellant, — The plain- 
tiff's accounts w<'ro I'eqtiii’cd Ijolh to prove ci'rors in the halanrt* for 
which the bond was passeil, .and subsequent p,iyments made in 
.satisfficlion of it, as appe.!!--. clearly from tho DaAJuUt (Exhibit 
Ko. 10). The defendant contoudeil from the beginning that tho 
balaneo uas incorrect. ^Flie Assi.dani. Judge wrongly hold tho 
stipulation in ilio bond that p.xymeiu.s were to Ijo evidenced by an 
indorsement on tlio bfick of il or by receipt, to be ji bar to I’eceiv- 
lug oral evidence to prove paynumts which ai’C tiot tjvidenc('d by 
indorsement or receipt. 

[KembAli., J., referred to jS'f?s/u/c//ef/aH! ChdfijY.fluvuuhipfn (1),] 

Shauidriiia Kdi'ihjttn for the .special respondent. 

IPdndHffl ti<j BuUhhuhv , as ainii-iis cariV , mentioned, — Kudiindfh 
Saldl OhiV. Ndfi'id Jdtuiiiif othn-n (Special Appeal No. 43S of 
1872) decided by NA'Ki.'BHAi ILxKiBi'.s and Labi'L'N'I’, Jd,, on 2.>th 
Jnne 1874. 

WlSTBOrp, O.J. Tho As.sistant Judge, in speaking of alleged 
payments by tho defendant for which he elaiiim credit, ^nys:-- 
“Whai’o ^ instalment bond contained a .stijndation that pay- 
' ment of the astalmonts should bo indorsed upon it, and that in 
jti)* ettet of litigsitaon, any allegation of other modes of settlement 
|^fii%)0>c&ejedit6d, 'ftie Sadr AdSlat rejected a written release, 
defBadani, because it was not indorsed on tho bond 
J Oolebrooke’s IMgeBt Bb. I, pL 285, 280). So 
■ ©vidtoce of these witoesse.® .as to 
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payujcntb liaviiig Boon made in &atis£action o! tlub bondj and only 
■believe the evidence of tlio receipt. I tbink it tie only propei* 
oonrbo to pursue. The lower Court found the payments i>roved, 
not on the evidence of the witnesses^, but because the plaintifl: did 
not produce his account books^ but the account books were asked 
for^ not on this pointy, but on the point as to whether^ when tho 
bond No. 3 was exccutecb Rs. 999 wero duo or not. The non- 
production of Lhcni has no connection with this part of the caso."*^ 

This Court feels bound to observe that somewhat more of accuracy 
as to the facts would have been desirable on the part of tho 
Assistant Judge. Tho plaintift^s accounts wore a«kcd for as well 
for the purpose of showing payments to him subsequently to the 
(late of the bond (Isi January 1870, Margshirsh SOth^ Samvat 
1926)^ as for the purpose of impeaching the correctness of the 
balance of account duo at the end of Am. 1869^ for which the 
bond was given. The books asked for are from Samvat 1921 to 
yamvat 1928 (see Exhibit No. 16). Those subsequent to Mdrg- 
fehirsh 30> Samvat 1920 (1st January 1870)^ could only have been 
asked for -with reference to the alleged payments in respect of tho 
bond. And in Exhibit No. 15 it is distinctly apparent that the 
books were sought for that purpose as well as for the other. 

We so far^agree ivith the Assistant Judge that we do not think 
that the defendant ought to be permitted to re-open the question 
of the correctness of the balance for which the bond of the Ist 
January 1870 was given. The defendant says that he objected to 
it at that time^ and he produced a witness who also testified to that 
effect 

Assuming that to be triie^ tho defendant must be regarded as 
having waived his objection, for^ notwithstanding it, he subse- 
quently executed the bond and made payments upon it 

Tt would be different if his allegation were that after the execu- 
tion of the bond lie discovered the errors in tho account on which 
tho balance was arrived at. In such a case, it might possibly, 
on specification ‘'of some one or more of the alleged errors, be 
right to allow him to ro-open the question of the ooiroctness of 
the account, but that is not his case. 

Tho next point to bo disposed of is, whether the Judge was 
right in holding that tho oral evidence of payments alleged to 
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1^7*1 have been niado hy lln* eoiibl not bo taben hilo 

KOia'\an' deration. Hie k^amed Asd-tani Judg(»^ in llio iibo^’o exlraei, 
rofeiTud to a decbion uf tiu' Hadr Adukd in Rich a manner as 1o 
MmiLi'f, lead iliis Court to\nppo>^e tliat bo meant tlio Hutlr Adalai (rf this 
v\Mius. eauHid ninclt Ironblo and oriimein 

bearelun^' fur iliai decision, ft appear^, however, tet b(* ila' AIndiim 
Sadr Adakit^ wliicbj in htfHtfj TwHali w rns‘a;//^o<? CV/z/an (lb 
svitliout g’iviup,' any reason for their aniling^d^K'ided thatj where an 
instalment bond eontaiiiod a condition that the payments siumki 
bo indorsed on the bomb thab in event of litigation, any 
allegation of other modes of payinent should bo dihcreditecl, a 
TOceipfc in writing by the obligco of the bond could not be receiv- 
ed as ovidcncu of a payment by the obligor* This Conri, even if 
that dcci'^ioii woie still intact, woitld dccliuo to follow it, inasiiineh 
as tho giving of a receipt in svriting by the obligee not indorsed 
Atpon the bond would amount on his imfe to a nuiver of, and 
dispensation with, the coiKlition. Further, tliis Court reg<a*ds 
huch a stipulation as in itself so objectionable that it ought not 
be onfoi'ced. 

It is against good conscience that an obligee should stlpulaio 
that, although he may have boon paid in part or in full, he should, 
if tho evidence of such payment were not in wnuting, be at lilierty 
to treat tho payment as a nullity. He would, in oiiforciiig Midi a 
condition, be availing himself of his own negligence or wrong. 
Such a condition, we think, could only be imposed by the Legis- 
lature, which has, in cei'‘taiii cases, imposed somewhat anak>guus 
conditions, as for instanco in Beedion 206 of the €*ivil Procedure 
Code, which provides that adjustment of a decree in pari or 
in whole shall be rccogniixed by tho Court, unle^^s such adjuslment 
bo made ihroiigli tho Court or bo certified to the Court by tho 
poi'son in whose favour the decree has been made, or to whom it 
has been traiisforrod/^ 

The stipulation in tho bond is, I shall pay the money after 
causing the payment to be entered on the back 'of this bond, or 
after taking a receipt for the same. I shall not lay any claim to 
any payment made except in this wayP^ Tlio stipukUon is 
stronger and clearer than that in B(tBkaeIteJh(i}i, v» 

^ 0) Mad. 8. B. A* Rep. for 1803, pp. 49 and 30* 
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(1) in wliicli tliG High Court of Madras uiusi be regarded as liaT- 1875. 
ing over-'i’nled tbo decision of tboir protlocessors of tbo Sadr 
Adaliit ill Bf^kufa Tuliah v. Vmmtum Ohmna^ but the reason^ 
wliicli WG liavo already given, is^ wo tbiiibj quite sufficient to &ui> MoriLA'r, 

-** ^ MBA b. 

port *t]jo conclusion at “whicn we Iiavo arriyotb vix., that tlio sm- 
piilution iu the bond cannot bo permitted to control Courts of 
Jubliee as to the evidence 'wbicli, keeping within ihc rales of the 
goncKil law of evidcuec in this country, they may admit of pay- 
ments. There is nothing in that law, which would warrant our 
Courts in excluding direct oral evidence of payment. Wo agree 
with (Scotland, G.J., and Imies, J., (2) lhattho ahsenco of indorse- 
ments in the case of a bond containing (as bonds boro often do) 
buch a stipulation as that* here, is a cu’ciimstanco of some import- 
ance and ought not to be overlooked, but it is by no means con- 
clusive and ought not to he so regarded. The passages iu 
Colohrooke’s Dig.Bk. I., pi. OCLXXXV, OOLXXXVI., referred 
to by the As-^istant Judge, show the antiquity of the practice 
amongst Hindus of indorsing payments on bonds and of giving 
receipts in writing. Those texts, however*, as regards the debtor 
are hortatory r*athor than mandatory, while the two followiirg texts 
(CCIiXXXVIL, CCLXXXVIIL), show that the Hindu law rvith 
respect to tho creditor, who accepted a payment, hut gave no 
receipt or refused to givo it, was stringerrt everr to the extent of 
treating such an omission or refusal as a forfeiture of the balance 
of the debt. It is, however, with tho Anglo-Indian law of evi- 
dence wo have to deal. It doe.s not exclude oral ovidonco of pay- 
ment, and we shorrld deenr it to bo botli against good coriseietico 
and tho policy of tho law to roicct it, Its value must bo weighed 
in each particular case. 

This cause must bo roti'icd by tho Assistant Judge. Our pre- 
vious obsei’vations show that the plaintiS’s account books, subse- 
t|ucut to 1st Jaumay 1870, should be called for. If ho refuses 
to produce them or does not satisfactoi'ily account for their non- 
pi'oduotion, the Assistant Judge should take that circumstance 
into considei-ation together with such evidence, oral or otherwise, 
as there may he of the payments alleged by the dofendtmt and 
not admitted by the plaintiff. Wo reverse the decroo of tho 
(11 S Mad. n. C. Bop, 45L (2) U, Ih. 453. 
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1875*^ have hoon mmlc Ly ihv ilcfcaiflciiit (*rnikl iioi lie* tulvCii into eonhi- 
Na'ka'vak deration. Tln^ leamcMl A^bislant Jtnlge^ in tlic ubovo L^xlniel^ 
-xnml erred to a decirfon of liio HmU Adulai in Hidi a nuniner to 

Ooiirt ioVippoHc iliut bo inanii tin* Kulr Adulafc nl ihU 

Presidency, and has cou'-od mnch trouhte and lu-s of linie in 

searching for ihai decision. It a|)])ear.s, howe\(n% to he ilie Madras 
Badi* Adalai, ■svliicli, hi TitHaM v. (Ih 

without giving any reason for thoir riding, dec'tdeil that, where an 
instalment bond contained a coiuHHon that the imynients Hhonlil 
bo indoi’sod on tho bond, and that, in event of litigation, any 
allogation of otlier modes of payment shoukl bo tliscredited, a 
receipt in writing by the obligco of tho bond could not he receiv- 
ed ns cvideiico of a pajnncni by Llio obligor. This Court, oven if 
that decision were still intact, would decliiio to follow it, inasmucli 
us the giving of a receipt in writing by the obligee not indfir*-ed 
upon the bond would amount on his part to a waiver of, uml 
dispoUvSation with, tlio condition. Further, t!iis Couri* irganU 
such a stipulation as in itself so objectionable tliat it ought not tu 
bo enforced. 


It is against good conscience that an obligee bltoukl stipidalo 
that, although lie may liavc been paid in pari or in fuH, he hltuuld, 
if iho evidence of such payment were not hi wuitiug^, bo at liberty 
to treat tho payment as a nullity. He would, in oni'ureiug Muh u 
condition, be availing himself of his owm negligence or wrong* 
Buch a condition, we think, could only be imposed l^y the Legis- 
lature, which has, in certain cases, imposed somewhat aikitoguuH 
conditions, as for instance in Section 2()d of tho llvil JVucc'duro 
(Jodo, which jirovides that ^^no adjufetmont of a detniH* in pm*t or 
in whole shall bo recognizodby the Court, unless such adjustuumt 
bo made through tho Court or be certified i.o the Court by tho 
person in whoso favour the decree hus boon made, or iii wlioni it 
has boon transferred/^ 


The stipulation in tho bond is, shall pay tlunuoncy after 
causing the payment to be entered on the back ^of this bond, or 
after taking a receipt for tho same. I shall not lay auy cdaiui to 
any payment made except in this waj/'^ Tlic stipukiiou h 
sponger and clearer than that in BasitutMlnm v. ihvtmhpjpi. 

<1) Mad. S. D. A* Rex), for 18o5, pp, 49 mi oOr 
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(1) ill wliicli iho lligli Court ol Aladras must lio rogardcil as liav- 1S75. 
ing ovcr-rnlctl tlio dccRion of their predecessors of the Sadr iri'isAViK 
Adiilat in Brlinna Tufinh v. Vu'ivntnm. Chhinn, htit the reasoiij 
which wo have already given, is, wo think, fniitc siifilcicnt to sup- MmitVc 

, , _ „ , - - , IvAJ'ilBAw 

port 4 jio conclubioii at winch we Iiovc arrived^ tliat tiie Bti- 
piilation ill the bond cannot bo permitted to control ConrtB of 
Juhiice aB to the evidence whieh^ keeping witlun tlic riilofe of the 
general law of e'vidoiK‘o in this country, they may admit of pay- 
tnents. There k nothing in that huv, which would warrant onr 
Courts in excluding' direct oral evidence of payment. Wo agree 
with Bcotlaml, O.J.j and Innes, J,, (2) ihattlio absenco of iiidorKC- 
inents in ihe case of a bond containing* (<ib bonds here often do) 
vsucli a stipulation as tliatdiere, is a circumstance of some import- 
ance and ought not to be overlooked^ hut it is by no means con- 
clusive and ottglit not to bo so regarded. Tlio passages in 
Colobrooko^s Dig.Bk. I., pi. CCLXXXT., OOLXXXVI., referred 
to by the As&istani JtidgC;, show the antiquity of the practice 
amongst Hindus of indorsing payments on bonds and of gmng 
receipts in -writing. Tlxose texts, however^ as regards the debtor 
arc hortatory rather than mandatorjq while the two following texts 
(OGbXXXVII.j CCJjXXXVIIL), show that the Hindu law with 
respect to the creditor, who accepted a payment, but gave no 
receipt or infused to give it, wab stringent even to the extent of 
treating such an omission or refusal as a forfeiture of the halanco 
of the debt. It is^ however, with the Anglo-Indian law of evi- 
dence wm have to deal. It docs not exclude oral evidence of pay- 
imiiii and wo should deem it to bo both against good conscietxco 
and the policy of the law to reject it. Its value must be weighctl 
ill each particular case. 

This cause must be retried by the Assistant Judge. Our pre- 
vious observations show that the plaintiff^s account books, subse- 
quent to 1st January 187(b fchould 1)0 called for. If ho refuses 
if) produce them or does not satisfactorily account for their non- 
production, the Assistant Judge should take that circuiustaueo 
into consideration together with such evidence^ oral or otherwise, 
as there may bo of the payments alleged by the defendant and 
not admitted by the phiintifo Wo roverso the dccroo of the 
(1) 5 Mad. II. 0. Equ 451. (2) Id. Ik 45a 
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1S75. Abbibtaiii Jacliro uml remand lliis cmuso for rotritil on llio merits : 


Na'biVan QObtB of Loth appeals and of the Biiit to bo dibpo^cd of by him aB 

DhTHKIViXL j. 7 ' X 7 • X 

may appear to liim to be Jiiht* 

Wo imdcTbiand that Nfoabliai llaridits andLarpoiit, liavi% 
in Special Appeal k)8 of 1873 (doeidod 25tli him iB7+)> Krhhl- 
nafh Bahf! Oht v. Nat^nn Ja n ami oilwrsy eotoo io a decasiou hb 
to the admihsibility of oral evidence notwitlmtandiDg sucdi a c^emdi- 


lUbiBA' fo. 


lion as in the bond in tliib hXiit. 
ib to the same effect. 


Nnym* Midi x^Ajamhooftak (1);, 


[APPELLATE CRIMINAL JURISDICTION.] 

1875. 

18 - IIKG.Y. LAKH r A' QOVIND ash another. 

The Cade of Crlmiml Proccdun, Act X. of 1872 , Section 67 — Jurisdiction— 'Daco^fy 
m the Vtiijalwdd'B ttrritory---^7'nal hi British 7\iTiio7%h 

Where dacoify was committed at Tclanporj a village ia the temtoryof H. H. the 
Gdya'kwtidj and a part of the stolen property found where it had been coiicealedby 
the acensod in British tonitory, it was 

ire?d that a conviction of dacoxty could not be sustained, that being a snbstotivo 
offence completed as soon as pei petrated at Telanpor, although, had Teknpot 
been in British territory, the subsequent acts in the process of taking away iho 
property might in the legal sense have coalesced with the first and principal one, bo 
as to give jurisdiction under Section G7 of tho Code of Criminal Procedme in each 
district into which the property %vas conveyed But on a conviction of retaining 
Blolon property the sentences awarded could, it was held, bo sustained, tho retain- 
ing having taken place in British Temtory. 

This was an appeal from the decibion of II F. Aston, Assistant 
Session Judge of Surat, confirmed Ly H. Birdwood, Session Judge# 

Tho evidence showed that tho appellants formed part of a gang 
which committed dacoity at Velanpor in tho temtory of H. H. tho 
Gdyakwdd. A portion of the stolen property was found aonccalod 
at the village of S4rid, in the OhiHi Taluka of the Surat Districi 
This circumstan ce, tho Assistant J udgo supposed^ gave Mb court 
jurisdiction to try the accused on the cliax*gQ of dacoity, though it 
was committed in foreign teiritory. Tho trial accox*dingIy wont 
on> and tho evidence having been found sufficient, resulted in tho 
conviction oii that charge of both the accused who were scntcncod 

- (1) I K W. P. H, a Eep. 146 (1869, Pari YIIL) 
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to n’gorous imprisonment for seven and five years, respectively. 
These sentences were duly confirmed by the Session Judge as 
roqtdi’od by law. 

An appeal having boen admitted by the High Court, it was 
heard by West ind Na'na'bha'i Haeida's, JJ. 

There was no aijpearanco either on behalf of the accused or of 
the Crown. 

PeeOoetam Wedo not think the conviction of dacoitycanbe 
sttbstaiuod. That was a .substantive offence completed as soon as 
perpetrated at Volanpor, although, had Velanpor boen in British 
territory, the subsequent acts in the process of taking a-Waj the 
property might* in the legal sense, as they would have the same 
legal character, have coalesced with the first and principal one so 
as to give jurisdiction under Section G7 of the Code of Criminal 
Procedure. But we think the c onviction may be altered to oue of 
retaining stolen property known to have been obtained by dacoity 
(Indian Penal Code, Section 412), and thosentencos upheld. Tho 
retaining is included in the more comprehensive chai’ge viewed as 
an abstract accusation of an act attended with a certain intent or 
consciousness, and the conception of dacoity being 'independent 
of the place where it was committed suffices to cover what is em- 
braced within it, though the latter was an act done iii British 
territory. The retaining was in British territory ; its legal cha- 
racter depended on circumstances tho definition of which does not 
involve a territorial term, though on a que.stion of the liability of 
any particnlar penson under a combination of them the question of 
place would for jurisdictional purposes bo an essential one. 

We accordingly alter the conviction in the case of each prisoner 
to one under Section 412 of the Indian Penal Code without dis- 
turbing tho seutenceis. 


1875. 


Ep.s. 

% 

OuYmn, 


Order aeeordirgly. 
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[OUICtIKAL OIYIL JUlIBBIflTIOAA] 

li(fn%nn froui Ihr Gomi t^f Sitiull CnU'^PS^ 

Ruit No* 15222 or 187U 

PEATAai BA MI (PiaiNTiFF) t* Tirn BOMBAY, BAnODA, 
CBNTRAL INDIA RAILWAY COMPANY (DrFfNiHvrs). 

4U XVII L of 1851, ScHooi 17— Aoi XXV, of 187 L 

CoHiim Tkhi^ Tee s y. 

The eniewd a wriago on the defeudaniB^ mllwa^ at Burnt* ‘with the 

pii^*poH 0 of proceeding to Bombay. By an oversight, and without any fmutluDui 
mtcint, he omitted to procure a ticUt at Burat. On arriving at ’^NuwbiUu, he applied 
to the sUthm iiiabter for a ticket to Bombay, but was refund; ho was however 
allowed by the delemlants’ semnts to proceed in the game train f o BaLar, where }to 
again applied for a ticket and was again refused, but was directed by the defeiulauK* 
servants to got into the tram and not leave ib again. At DbAndu he again got uu! 
and ai>plied for a ticket to the station master. During a discussion between iho 
plaintiff's master and the station master, the plaintiff, at the direction of hn 
master, re-entered iho train. Dltunatoly the station master refused to gi^e the 
plaintiff a liekei, and ordered him to got out of the tram; and on his not comply im** 
wnth this order, sent a sepoy, who forcibly removed the plaintiff from the carriage. In 
an action by the plaintiff to recover damages for the fori*iblo and illegal rmuuval of 
the plaintiff from the carriage, and for the illegal detmii ion of the plaintiff at the 
siaiion atBhdndu, and for the illegal refiisal of the dofendauts to allow the plmntifi 
to proceed m the tram to Bombay : 

Mddi let , that the latter portion of Beetion 2 of Act XXY, of 1871, amending Beci iun 
3 of Act XVIII. of 1854, which provides for payments to bo made by persons failing 
to produce their tickets when demanded by the servants of the Company, applies only 
to the case of a person who has received a ticket, and will not or cannot pruduca it, 
and not 1 o a person travelling without having obtained a ticket with no intention to 
defraud 5 

2 nd.— That the absence of a fraudulent intention did not make tho enti^ into the 
carriage loss unlawful, and consequently that tho pUintiff started bom Burat m a 
trespasser ; 

Srd.— That the conduct of the railw’ay offioials at the stations intermediate baiween 
Surat and Dhdndu, if it amounted at all to leave and license to the pUlutilf to procewd 
without a ticket, could only operate as such until tho train stopped at llio next 
station ; 

4.th* — ^That there was no legal obligation on the station inastnr k> issue alkte 
to the plaintiff to enablo Mm to proceed from Bhimdu. ' 

This was a case *Teferred irom tlie Court of Small Causes at 
Bomljay for tlie opimon of tlie Higli Court under Section 33 of 
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Act IX. of 1850. It appeared from tLc evidence that tlio deten- 1875. 

tion complained of by tlie plaintiff vvas not forcible. After lie bad FpvAt.Vu 

been ejected from tlie carriage in wbicb be was sitting, be was 

told that there would not be anotlier train for Bombfiy for 

^ Buioda, an 

bourns, and on enquiring wlxcre be was to j>abs tbe intemil, was Vrmaw. 
told be migbt remain in tlic station. Tbe other facts of tbo ease 
are fully stated in tbo judgiucnt. 

At tbe bearing of tbe reiereneo before Wi^bruopp, C. J., and 
Saugbnt, J., 

Favran, for tbo defendants in support of the rule for a new trial — 

Tlio pkiutiff not having a ticket was a trespasser, and as sueb liable 
to be removed t Act XVIII. c»f 18o4, Section 17. There was no 
waiver of tbo tiv^pass on tbe part of tbo defendantb^ as tbe guard 
and porters who at Nowsaii and again atBalsar suffered tbe plaintiff 
to proceed, wore acting beyond tlio scope of their authority in so 
doing. At any rate, tbo plaintiff became a trespasser at Dhandu 
in refusing to leave the train -when ordered to do so by the station 
mastei% Tbe latter was not bound to receive the faro tendered 
to him by the plaintiff after the arrival of tbe train at Bbilndu. 

ITarriofl^ for tlie plaintiff. — The defendants were bound to 
convey tbe plaintiff, and therefore lie was no trcsjxasser even at 
Surat I still le^s eim be be held to be a trespasser after Nowsmd, 
whence lie proceeded with tbe expx’css leave and license of the 
defendants. Tbo plaintiff obligation to take a ticket is imposed 
011 him by Section 2 of Act XXV. of 1871, amending Section 1 of 
Act XVIIl. of 1 854. This section must be read as a whole, and so 
reading it the defendants iiiiglit be justified in exacting llie 
penalty tliereiix prescribed for the violation of its provisions, but 
not in treating tbo plaintiff as a ti’ospasser. Sectinx ;5 of Act 
XVIII, of 1854 provides only for the ease of a patoseiigcr travell- 
ing without a ticket with intent to evfido tbe payment of bis fare, 
and it is cleiii’ that there was no such intent here. Tlie tender 
of tbo fiii'o at Dlxandu imposed on the defendants tbe common law 
obligation of carriers to cany tbe plaintiff*. 

Fumuim x'eply. — Tbe leave and license, if aiiy, was determin- 
able at the will of tbo defendants, and they dotonnined it at 
Dbfodu, Tlio latter portion of Section 2 of Act XXV, of 1871, 
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amoudiiigSectimi ] oi Act XV Hi. (»! 18-^4, applic'^ tlieciL«-e 

CiHTA^B of a passenger who has taken a ticket hnt fail-, to give it up when 
required. Tt would he iinreasouahle to evpf‘ei the defeuidunt^ 
IkoiBAw to issue tickets iiiul acce])t the tender of a itire wliemwer and 

tUre>Ul, A\U , ^ ^ 

r f M la L wherey ex* required to do s< > . 

Imii\ 


The judgment of^the Court was delivered cm Kovomher 27th 
1875hy 

Sauukut, d. — This matter comes boforu us on a ea^o stated foi" 
the opiuiuTi o£ tho High Court under Sectiou o5 o£ Act IX. of 
ISbO^ and arising out of an action brought by tho pkintiif^ in the 
Small Causes Courts to recover from the defendants the sum of 
Rs. 200 as damages for the forcible and illegal removal of the 
plaintiff from one of tho defendants^ carriages at Dliandu station^ 
and for illegal detention at the aforcbaid station^ and for illegal 
refusal of the dofondanis to allow the plaintiff to ])roceed in Hie 
ti’ain to Bombay. At the heaxiiig of the cau:>ej, the Puurtli eJudgi^ 
of tho Court was of opinion that the defendants kid commit ted 
the several illegal acts vdth which they ivero charged^ and ptiS'-etl 
judgment for the plaintiff for the full amount oi Ixis claim and 
costs. A rale ni^i was obtained by the defendants for a iieu triuh 
and came on for argument before the First and Fourth 
of tho Court, who wore divided in their opinion;^— the First 
Judge being of opinion that there had been no illegal nmioval of 
the plaintiff fiom the carriage, nor illegal dotoiiiion ; and thut^ 
eien supposing (which the learned Judge did not admit) that tlie 
defendantskservaiit was bound to give thci plain tiff a ticket on 
tender of the fare at Dhandu, still that as the pkiintiff did not sav 
he had suffered any damage from the defendants^ refusal to give 
him a ticket,, the plaintiff ks claim of Es. 200 cuiikl nut bo support- 
ed, and that, therefore, the rule should be made absolute. Olie 
Fourth Judge, on tho other hand, adhered to tho opinion he 
had expressed at the hearing, and held that tlio rule hh! 
should be discharged. Tlic facts, so far as they nm* material, 
are stated in the case as follows On the 80tli June 1574, 
the plaintiff, who is a# sepoy in the seiwiee of Tyrrell Leifh, 
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BaiTiatoi’-aL-Law, ^\!H witli Li'^ uia^tcn* at Sarat, .niul In'; 
jnastci' being about to proceed by the dcfondants’ railway to 
Bombay, the plaintiff, in attendance on hi'^ lua&ter, got into the 
ti-aiu at Surat, lik ma'-tor being in another cariuago in the hamo 
iranjj and the plaintiff and hk master started by the train fur 
Bombay. Y'lieii the phiintiff got into the train at Sural, ho had 
no ticket, nor had any been taken by him or on his behalf by bis 
master or any other poi'son. The omission by the plaintiff to pro- 
onro a ticket ai’use from a mere mistake or misundcratanding, and 
llicre was not on the part of the jihiiu+ilf or his master at nny time 
any intention of evading the i>aynicnt of his fare or of travelling 
withont a ticket. In fact the plaintiff supposed that his master 
liad a ticket for him, while his master was under the belief that 
the plaintiff had his own ticket. At Xnwsilii station the plain- 
tiff, for the first time, ascei-tained that his master had no ticket 
for him. His master immediately provided Iiiin with money to 
buy one, and the phuntiff applied to the station master at* Now 
sdri for a ticket to Bombay, but was refused, on what grounds it 
does not distinctly appear, but he was permitted by the dci'end- 
ants’ servants to proceed in the train without a ticket. lYlion 
the train arrived at Balsar, the plaintiff again applied for a ticket, 
but again failed to get one, and the euard of the train pur him 
into the carriage and wnrned Mm not to get out again, as the 
train stopped a very short time at the -tations south of Balkar. 
On arrival at Dhtindn the plaintiff again got out, .and applied to 
the .station master there for a ticket, and e\pkinod to the station 
master how he happened to bo without one. An explanation of 
the matter was also offered by the plaintifl’s master to the stabon 
master, who, however, refused to give the plaintiff a ticket. 
While atDhdndu, and while a discu'. -ion was going on between 
the plaintiff’s master and the station master about the case, the 
plaintiff’s master ordered the plaintiff to get into Ms carriage and 
remain there while he (Mr. Leith) would arrange matters with 
the station master. There is no doubt, and we find as a fact, that 
the plaintiff was all along ready and wnlling to pay for his^ticket, 
and that at Dhtindu, Mr. Leith, on behalf of the plaintiff, offered, 
to pay any sum that might be demanded by the station master, 
provided the plaintiff was given a tiek^. The station master. 
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Eowever, refiiseil to giro iimi one, and finding tfiui tlie plaintiff 
Lad gone into the train again, ordei'ed Min out, unci, on tlie plain- 
tiff not coming ont of the carriage, sent u fecpoy fc^rcibly 
removed tlio plaintiff from the carriage. The plaintiff, Inang 
nnableto obtain a ticket from the defendants^ servants at Dhandn 
and not being allowed to enter the train withmii one, was leit 
behind at Dliundtt, and was pi'aetically unubio go to Bombay 
before tlie departure of the next train for Bombay, which jiivulved 
a detention of 2 1 hoiir^. Before the arrival of the next train, ho 
purchased a ticket and proceeded in that tniin to 73onibay/’ In 
this state of facts, the important c[uestiun for detorminaliun ib 
whether the plaintiff was in the train ai Dluhidix station under 
circumstances which constituted Mm »a trespasser. If the (Jom^ 
pany were entitled to regard lian as such, then, -whether under 
the express provision of Section 17 of Act XVII L of 1851, or 
in exercise of the right which the law accords to every proprietor 
to remove a tre^^asser, using only such force as may he neccs^ 
sary for the purpose, the defendants were, we cannot eftubt, jnsti- 
•fied in removing the plaintiff from the train. It was contended, 
however, for the plaintiff that, although Section 2 of Act XXV 
of 1871 makes it unlawful for a passenger to enter a carriage 
without having fii'st paid his fai’e and obtained a ticket, vStill that 
"such prohibition must be read in connection with the rest of the* 
section ; and that as it expressly provides that in ea^^e the tra 
voIlGr does not produce his ticket, lie is to pay the taro or increas- 
ed fare, the Company might enforce that provision, but could 
not treat the plaintiff as a trespasser. This argument, assuming 
that the section is to lie read avS a whole, derives some suppcu’i 
from the remarks of Coleridge, J., at the conclusion of tlio judg- 
ment in the f/md Nuiihern Eallway v. llan'koH (1), 

but it is not necessary for us to express an opinion on the pi obit, 
as we think that the latter part of the section applies only to the 
case of a person who has received a ticket, and will not or cannoi 
produce it, and not to a person, as in this case, tiwelling withcndi 
having^ paid foi’ and obtained a ticket, with no intention ifj 
defraud. Such was the construction placed on idenilcaily the 
same words embodied in a bye-law of the Lancashire and York- 

(L i L.XE.Ycb. 308, seep, m 
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bhirc Kailwaj Coinpciny in the ca^e of Duinlen y, Townsend (1) • _ ^^75. 

It boems to says Cockbuni, 0. J. (2)^ that the bye-law Pbata'b 
relates to thi‘ case of a person having a ticket^ but failing to 
eonlorni fo the reguJtiiiuns of the company by producing it BricwT^'ANi: 
and Lushj J., says — (^j): The bye-law seems only to be pointed (’i5ni?kai:, 

at what is to be done with the ticket wiih which the passenger IUilwav, 
IS rc^quived to provide Inmsdf and at the consequence of not 
producing and delivering it up as required Lastly^ it was 
urgcnl that there Ya,s no Iraiidulcnt intention. Now^ a fraudulent 
intentiiu) is doubtless by Hection o of Act XVIIL of 1851 made 
an essential condition of (ravelling on a railway 'without payment 
ot the fare being dealt with as an oilence ; but the absence of 
siieli intention does not make the entry into the carriage less 
unlawful, or of itself * afford any ground for depiiving the 
Cuinpaiiy ot the right of putting an end to such unlawful occupa- 
tion. Having started, therefore, from Surat under circumstances 
which, think, entitled the Company to treat the plaintiff as a 
tix'bpassor, the question arises whether anything subsequently oc- 
eiiiTod which changed the charactcT of his occupation of the carriage. 

It appears that at Nowsari station, having for the first time 
ascertained that Ms master had not taken a ticket for him, the 
plaintiff applied to the station master for a ticket, but W'as refused. 

He was, however, allowed to continue his journey. At Bals& 
the plaintiff repeated his attempt to obtain a ticket, but was 
again refused. However, he 'vvas allowed by the guard to proceed 
with the train, and did so until it arrived at Dhandu. This 
conduct on the part of the railva}" officials at intermediate 
stations, if indeed it amounted to leave and license to the plaintiff 
to travel in the train without a ticket, could only operate as such 
until the train stopped at the next station. On arriving at 
Dhandu, where it appearb tickets art^ examined, both the plaintiff 
and his master, on his behalf, made btrenuous efforts to obtitin a 
ticket, offering at the same time to deposit with the station 
master any sum he might require. Not only, hov’^ever, was tMs 
refused, but the plaintifl! wab forbidden by the station master to 
enter the" carriage, and upon his doing so, was removed by his 

orders and not allowed to continue his journey to Bombay. The 

* 

(1) 1 L. E, Q. B. 10. m IdJL 14 
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Judge^ wlio tried the cause, lield that the htatieu lua^cfT was 
■boimd to give the plamtifFa iickcT.^ tind it this wt-re so. it Tnight 
he that the station master would iU)t have been jn-^rified in 
ing the plaiiitliT as a trespasser and reinoviiig hiiiu 'Wc tm\ howevm*, 
of opinion that tlnnT was no such legal obligation. Tht‘ conmum 
law right of a travolkw to be conveyed, by the* earrica* of 
gci'S on Ills readiness to pay llu' usual far«% is ,sul>jca*i to the 
condition that he <rfYer himself as a pa<-s(mger at a rc'aMtnabh* 
time and place. Il would be most inconvcaiiinit atid minsisonahle, 
we think, regarded from a public point of view, wert^ we io hold 
that a passengCT by o train has a right to rt^quirf* the station master, 
on the arrival of the train at an intermediate station, to leave the 
platform, 'where he has special duties connected with the train and 
passengens; and roinrn to his office for the purpose of procniring 
him a ticket. It is the general practice at internnnliate stations 
for the station master to close the office for the distribution of 
tickets on the arrival of the train. This practice has been adopted 
to enable the officials^ and more especially the station master, to 
attend to the particular matters which arise during the stoppage 
of the train in the station j and we can sec no ground upon 
which a passenger by a train can claim to have the distribution 
of tickets resumed on his behalf, which had been already cb ist‘d 
for the public outside the station. In the present case, niorecu^er, 
it wonld have been necessary, in the first place, for tlie station 
master to have heard the plaintil’s story; decided upon its 
correctness ; and determined what ho was hound to pay as far as 
Dhandu, before he could, with duo regard to the interests of Hie 
Company, have given him a ticket from Dhfnidu to Bombay ; us 
otherwise it is plain that the fare from Rurafc to Dhandu might 
have boon lost to the Company. Wo think, iherelore, that thtun 
was no such legal obligation on the part of the C^uufanu to 
furnish the plaintiff with a ticket as was conttuxdi^d for; and 
that the station master was, under the emaimslaiuH*s, jusiilkd 
in removing the plaintiff from the tram. Thi‘ r de must, Hmv- 
fore, be made absolute. Parties to pay their own costs of the rule 
for a new trial and of the reforenoo. 
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Miscclhincous Special Appeal No, 23 of 1874. 

JIBirA'I SIAIIIPATI AND ANOlUtll (OittGINAL UPDONEN'IS, ApPEDDAXTR) r. - 
PARBHIT RAPU and anouhdic (.Ohioinad Aitdic ^nts, Rdspondknts). 

hhiMathii—nuicc—Eieailhii—Apiilkcahe—Act XIV. ^1859— At/ IX. r/lSTl. 

. All aiiplieaiiou for exemititm of a docreo was made in February 1808, and |m»* 
ceediiigs sufildetit to liar liniitatiou under At t XH’', of 1850 v ere going ou till 
SOtli Hepieiubur 1871, The next ajj^dieatuni for execution of the deoiee made in 
October 1872 was liehl to be haired under Act 3X, of 1871, as inoie than ihieo 
years had elapsed on that day from the dtite of the application in Muiiaiy 1808. 

//? /(/also, following Clouree Hitnlur v. A man AU (21 Calc. W.ll. 309 Civ, EuL), 
that an informal appliCAition, made on 30th Heptcmher 1871, in the nature of a 
pidition to the tSiihordinate Judge to give effect to the ax>pIication of Fehruary 
1808 by overruling ceiiain objections of the Collector and enforcing execution of 
the decree, was not an aiiplicatioii for the execution of a decree such as con hi 
biir limitation under Act IX. of 1871. 

This wa$ a special appeal from tbe decision of W. H. Newn- 
liam, Judge of tlie “District of Aliniedabadj i*e versing tlio order of 
the Subordinate Judge of Dliandhuka. 

The facts of the case are these : — The special respondents on 
the 28th of August 1807 obtained a decree against the special a]>- 
pellants in the Court of the Subordinate Judge of Dhandhiika for 
^the payment^ out of the property of the second defendant's grand- 
father^ of a principal sum of Rs. 950^ together with their costs of 
the suit, which amounted to Rs. 134-14-0^ and interest on judg- 
ment at 0 pei’ cent, per annum payable by monthly instalments. 
For the execution of this decroo the special respondents present- 
ed in the Court of the Subordinate Judge applications for exe- 
cution in the usual fornij the last of which before th^ application, 
the subject of the present appeal, was presented on tlfe^lstli of 
February 1 8GS, and stated the mode in which the 0oux4's assist- 
ance was requirell as follows I claim in all Rs, 1,130-8-11, 
In respect of the same I epply as follows : about Bs. 5^700^, being 
the amount of hak appertaining to the Viramgam Bandhi xmtmi 
of the deceased Mahipatbluti is become obtainable from his honor 
the Collector by Jethahil Lalublii^i (the second defendant). The 
snme will^ therefore^ bo obtained cither by him or on liis behalf bj 
his guardian. But tlii| amount of money h a part of the pi’opertj 
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of the (10000^.011 Maliipaiblii'i, .and iny dootvo nindo rooovov- 
aWo from lii-5 propoOy, and tlio" dck'ndant JoilmLi] !•.( Iho son of 
tli {3 said iruliipalljliai. I, tliLivi'orc, pniy ilmt, imdor .SfCtion i!37 of 
the Act No. VIIl. of ISolKtlio anuniut jinjuiuiindiiitlli-- dfo7,7i4./, 
IL, Old of tlinl snm bo !ittnclu‘d and '-out for an(| paid 

to nio.” An order of llio saint* duto n.t-. nmdo und liidor od uu 
tills u]ipli<’,ilion it) tlio follow ini*' •svov*!.; — “fii r* p(i‘t of lln-i 
niiittor a notion sliould bo drawn and si>ni to lii^ Iioiuir tin* Colloc*- 
tor Hiiliob of Aluiiodabad in ac< ord.inoc* witli Hootion -‘17 of tlio 
Civil Jk’occdnrc Code.” A notioo was aooordiuoly i.ssuod to tho 
Oolloctor, but lie raised various obicotions to complyitig willi the 
notieo, and n long eorrespondvnee followed betwotm tbo Biibordi- 
nato Judge, tlic Collector, and tlio llovonnc Commissioner, the rr- 
Milt of 'wliicb ■was the payment to tho plaintilfs, by tho Oollc'ctor, out 
of tho moneys in his hands, of the principal sum, and a portion of 
the remainder of the moneys claimed by tho plaintiffs, on tho 10 th 
of September 1872, the plaintiff.s abandoning their claim to the nn- 
paid balance. In the meantime, and ivhile the correspondence tvas 
going on, the plaintiffs, on the 80th September 1871, had jiresent- 
ed to the Subordinate Judge an informal application, or petition, 
praying him to overrule the OoUeotoris objections, and enforce 
execution of their decree, in the following terms : — ^"Claim Bs. 0y(\ 
We plaintiffs pray as follows : — There wms somo money lying in the 
Collector’s treasury in respect of tho deceased Afahip.dram Ban- 
oliod’s hah, and a clarlihUt was made by u& to attach it ac(*ording 
to Section 287, Act VIII. of 1859. TBe Collector Saheli raised 
various objections to the order of the Court with regard to that 
money, and thereby caused delay. I’inallj’’, upon a letter from tho 
Collector, dated tho 25th of August 1871, tho Court ordered us to 
produce a certificate to show iu whu.se name flio money wis 
credited. Thereupon we tried to got a certificate as follows : — Ve 
, made an application, dated the 7th of Soptember 1 87 J , on a stnni])- 
ed paper of tho value of 8 annas, and sent it to the Culleotor, This 
application was made for obtaining certified eopie.s of e.xtmcfs 
from the Dhanduka and Viramgam peffa account book.s for tho 
years Samvat 1921-22-23 and 24, in which there wero money.s 
credited in tho name of the deceased klahipatnira and his heirs. 
But in reply tho’oto the Collector wrote to us that the peikt, 
acoonnt hooks show how much tliC fin, -hu' ow'ps {o neonle. and 
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therefore, a copy of an exiracfc tbeivof will iioi be given to joiu 
Tlie petit iDii^ liaving ])cen tlms indorsed^ was returned to ns. An 
opplieation was made l)y us lo tbo Slamlatdar Sabeb of Bliainllmka 
for obtuining* copies of extracts from ilio [foifa account liookn, and 
on J^upplying stamped paper we obtained coi>i('S of extracts from 
acconnt books for the years Hamvat 1021-22-2^ and 24'. Look, 
Balicbj it will be cloai^ in you from the particulars of this case and 
from tho correspondence of tho Oolloetor Bahob^ which is every 
time newj that tho contentions and objections which the Collector 
raises arc nnlawfuL Linally, we attempted to got copies in tho 
aforesaid manner, but copies were not given to us. Tliorofoio you 
arc to judge from this that the Collector wishes to raise minocessary 
objections, and nothing else. It is not proper for tho Collector to 
raise such (d)jections. lie ought to have lawfully sent the money 
atiaclied, in compliance with the ordoi* of the Court*, and if the CoL 
lector docs not himself claim this money, then the person haying 
a claim thereto is at liberty to use Liwful means to recover tho 
money. Therefore you are at liberty to remove tlieso unlawful 
objections which he raises/’ The Subordinate Judge apparently 
made no order on this application, but, after the payment of the 
prineijial sum on the 10th Boptember lt572, a farther order of 
th<it date was made and indorsed on the formal application of 
February 1808 in tho following terms t — ^LVgreeably to tho abovt) 
order (/, c, tho iirst order on tlie application directing tho 
despatch of a notice to tho Culleeiur) a notice was sent, Tii this 
malior of semliiig for the money a coiTCspondenco went on till, 
at last, a foi* lls, 1,1 17“ 1-8 came with an indorsement by 

the Mamlatdar <^f Viramgam, dated iho 23rd of July 1872. 
Tho same order was prefocnted at the treasmy of the Mamlatdar 
of Dhandhuka, and tho amount mentioned therein was sent for, 
and tlio sumo being received vas this day paid to tho heirs of tho 
plaintiif Bapn in salLfaction of tho deeroe, and a receipt, Ho, 130, 
was taken in the account book of this Court* Ks, the 

bHlance of this flarlktUt^ and T-^S-O, misconaneoiis costs, 
making together JRs, 20-lLS, remain yet due* This amount the 
Collector Saiicb by his indorsement Ho. 0, dated the 6th or April 
1872, objected to send, as Ijeing an item duo prior to the 
scttletuoui* But tho heirs of tho deceased plaintiif have put 
in an application giving up the right to contend for the sondirg 
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for of that ainoimt. Heiioe nothmjT icmnms 1)0 (nfoiwil 
under this decree. Tlionfore tliis ^htvlch/ht is reccn‘dccl us de- 
posed ot” The application of April 18C>B being tliiis finally dis- 
posed of> and tlio plaintift^ being doskoiis to re<*over inlere'-i 
on the Jiidginent-dobt awarded to them by the deeiw^ Init nuh 
included in that application as having ucentud duo since date, 
a irosh oppheation for the enrorcement ol tluMleerie inrc'.jfecf; 
of the recovery of this inteiTsi was presented to the Hubonlinafts 
Judge of Bhandlnikaby thoplniutilfs on the IfHhof October 1^72, 
which application was the subject ol the present appeiiL 

The judgment-debtors objected that the applicali<m was 
timo-baiTcd, and tho Bnbordinatc Judge, allowing the idyection^ 
rejected it. 

In appeal tho decroo-holdci's urged that there was no LichiH 
on thoir pai't, that they wore bond fide and diligently 
^Jieir claim, and that Act IX. of 1871 did not apply to their easts 
but Act XW, of 18r50, Section 20. The Judge was of opinion that 
tho f Dinner Act should bo applied to the case ; but ho hold that tho 
application of the docree-holdors on 30th September 1B71, pay- 
ing for the removal of tho Collector's objection, though not in tlm 
lorn presciibodby the Code of Civil Procednro, was subbtaiitijilly 
one foi* enforcement of the decree. He, therefore, reverbcd tiio 
order of the Subordinate Judge and decreed exeentioin 

The special appeal was heard by WnsT and NAWuHAh 

JJ. 

OohilihU Kdluindds for Bltirajldl MalhvrdthU^ fiovenimeni 
Pleader, for the appellants, the judgment-debtms.— Tho applica- 
tion of SOtli September 1871 was not such as is contemplated by 
Article 4 of Act IX. of 1871, and was itself barred, the last previmn 
application having been made in February 1808. Hection 212 fd* 
tho Civil Procedure Code settles what the application is to bo 
^hich will bar limitation. 

Nagimlih TulBUlm, for the decroe-hoItlors.--*-The principal smn 
was paid in September 1872. Tlieio was no laohe*^ on the part 
of the decree-holders, who did all they could till the new Law u£ 
Limitation of 1871 came into fox’ce* This should nut bo applied 
to this case. 
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J, — TIio applicatioiv in casso wa^ presented for exccu- 1875. 

tion of a tlecrtn', tlio prior application for execution of wliich Jibha/T 
had been imulo in February 1808. Upon that earlier order, partial WAuiriii 
eveeutiou had been obtain'd tuid procoodiiigs sufficient apparently P«rao 
to bar Hiiiitalifm under the Act of 18 .j 9 had been going on till 
doth heptenibev 18/1. The application made to tho Court on 
that day was nob »tnc ulucli, aceording to the case of Goareo 
(S'ae/.ar v. AmnniAl! (linn, thru (I); could bar liniita- 

tioii under Act IX. of 18(1. It was, indeed, incroly a requofet'or 
that the Uillector should bo directed to carry out a 
direction sent to him in 1S6H m a pitrlieular way ; but if it had 
been an application of si kind width in itself could servo as a bar 
to limitation, it n.is tlun already too hito on tho day when it was 
made, which was ttioro than three j cars after February 18G8,and, 
being tim.s iii!uhni>.Nib1e, could not mark a point of tinio from 
which a 'fresh period of limitation could he counted extending 
over October 187:2, ■uheu tho application was presented, with 
which we ha\c now to de(d. It has been urged that, as execution 
WHS in a manner going on, and interest was aceming due under 
the decree, the time when tnch instalment should have been paid 
on**lit lobe reckoneil as the day when the decree became opera- 
live, and that the period of hnutation would thus be counted from 
a time witbin tlu’oo je.ivs of October 1872 , but wo do not think 
that because iulcrest may be Jiw.irded, it was intended by Act IX. 
of 1871 to keep a decree pcipetually in force without renewed 
application^. Itmay he jvtthei li.ird upon the judgment-creditor 
in this case that, although ho was doing all that the old law rc- 
tjuirod until the new' kvw came into force, and, indeed, for 'some 
time afterwards, lx* should svukleuly Knd himself barred by a 
provision of a much more siringent character than that of tho 
old law ; but the clumgo was no doubt made advisedly, and in au 
analogous case, ,1/.U v, Ln (2}, Willes, J,, said:— "I utterly 
rcpiidiafe the iiolioit that it is coinpeteiit to a Judge to modify 
the language of an Act of I’niTunuent in ordm* to bring it into 
nccordunco with his views us to wlurt is right or reasonable’^ (8). 

We must give effect to the law as wo llnd it, and the law barred 
tho application in thih enao, 

(1) 21 CUIe. W. 1!, .■?(»!> frv. list 
(2} L, M. e C. I*. :j>30, (3) III lb. m. 
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1875 , We may observe tliat, if Uio order mudo oii tlie ap- 

JiBHA'i plication of tlio rosponclenl is still utioxlimi'ted by tlicti' bein}>' 
MiHiPAn j^atter to wliicli its torm-, apply in paitieiilars ns to \\lu\li tliem 
terms have not yet been sutisfied, it is npiuirciitly opi'n to tlio 
Court to give oli'eet to that cunlorj iiutwillmtunding that uiiy law 
application for exuoiitii HI isbnired. 

The order of tbo Distrkt Judge is revciM'd, and that oi’ tin- 
Subordiuato Judge reslorodj but we muku no order ns loco^i^ of 
this appeal. 

Orih i‘ iDiUv'jlj, 


[APPELLATJa CRIMINAL JURISDICTION. | 

Jlfftnuca No. J:j8 ^^187o. 

EEU, V. DEVA'M:.V and WOMSHEKIIAJt. 

— The Code 0 / Civnbml Piocpclme {Act X. «/1872). Sutio,)'. Zloaml 

immdxno of ofauea-llcvlval of P> o^e> D’miMtl ” of a v u. nml la r ~ 

Fractke---OottnscL 

A wanant case o£ a nature not cotniioundablo mwloi Hetlioii 2U f>£ (ho Jutlsm 
Penal Code was “ dismissed ” on the paitits umung to an .umtahle 

Jlehl that the “ disimsgal ” was C(nuvalcnt to a disc haige nndoi sc c tioii 215 ot 
the Code o£ Crmtmal PiooBduro, aaid the compositioB thd not affo.t the lecicil oi 
^ the prosecution, if that should otherwise ho thought nec,ess.M'j m oxpeditnL. 

Counsel cannot claim as of light to ho ho.trd on a lefeicnco to llio ifigli < oml 

under Seotion 296 of the Oiimmal Fioceduie Cock. 

This was a referonoe from A. It. Macdonald under tteclion ::!!•<> 
of the Code of Criminal Procedure for the ordm-, of the Jiieh 
Coiu-fe. 

The facts of the case arc briefly as follow s : — 

Some time in 1874, Siibhadrct, widow of the lato Rij-l of Bdgi, 
in the district of North fCanara, complained to Mr. AliddU-tnn, 
Magistrate, P.0,, that her residence had been broken im,i, and 
her ornaments, valued at about R.s. 7.000, abstracted by one 
Dev^mft and her son Somshekhar. The latter nvMertc'd that. 

having boon adopted by the complainant, ho was the owner bnih’ 

of the palace and the property, wliich ho adinittct? ho had J‘e- 

“^"“7 Lid proceeded a certain length, Mr. 
Middleton disposed of the case by the following order 
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“ 1 Ijoy (ilip parHp..) liavo xiow come to an agreement, and 1873. 

Subliadra. }ias witlidrawn liei' comiAaiiit on condition tliat she Bki. 

remvcs certain ornaments and a ccrltiin^sMi’, which the other 

party agree to give tier. I have, therefore, given these articles to Sowuekkak. 
hei*,,aiHl the ve^-t to homsheklmr and DevitinS, and I dismiss tho 

This wi.^ on the 18th of .hnmary 1875. Mr. Middleton qnoted 
no joilhority in the l)i>dy of tiie order, but in Riibiaitting Jiis 
moiiihly return he remarked that tho accused persons were^ dis- 
charged under Ht elmn dl.5 of the Oode oi Oriminal Procedure. 

Disagivcinouls ha\ing since arisen between tho parties, it 
was ihemght e.vpedieiit to rovivti the prosecution. An application 
w.i'’ iiccan-dingly tnadc to that efloct to Mr. Jorvoise, the succestsor 
of Mr. Middleton in olliee, it was then urged before him that 
what iMr. Middleton really intended to do, was to allow the offence 
to be eompoundi'd under Section 188 of tho Criminal Procedure 
Code, .and timt -Mr. Middleton’., remark in the Criminal Return 
was of uon-ellVct. Mr. Jc'rvoiso allowed the contention; but, in 
view of the illegality of ^h\ Middleton’s order, allowing a non- 
compoiindable (rffenet' to b(‘ withdrawn, and of its impropriety in 
net having effected the dc-ired reconciliation, he submitted the 
])Vi!cn>ding, to the High Court, through the Magistrate of the 
Di'.trici, mider {si'cfion iliiJ of the Code of Criminal Procedure. 

Tlu> reference was heard by Mkst and Na'sa'bha'i Haeida's, JJ. 

IIookkm, instiHicted by Slitiuuvi' TUluih applied to be heard 
on behalf of KtunMiekhar and Dcvdmd befoi’o tho Court disposed 
of tho rc'fereuee, but it nas docidt»d that ho was not entitled to 
appear mulor the Code of Criminal Procedure. 

Ko one appeared in support, of tho reforenco. 

Pkh CfnuH :“-The aeensatioii mado against tho aecnsed in this 
cose constituted it a w.irr,Hit cufeo tilling under tho pi«ovi.sions of 
* Keetion, 2 IS » 7 .* »/. of the Code of Criminal Procedure. Tho Magis- 
trate, Mr. IMiddleton, niter an mn’angemeut had been com© to be- 
tween tho jjiirtios, divided tho property between them and dis- 
missoil the ctimpkint. By “ dismiss the case ” wo understand the 
Magisimto to have meant tho samo thing as i.s indicated by 
♦Section 21.5 of the Code- of Criminal Proeedni'e, where it says that 
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I 81 !i. f'tlie MagifltratP, if lio find's ifint no offonco lias hopti proved 

Era. against tie accused person, shall dit'chargo him ” Disnussal oi 

Deva'ma' coinplsiiii' ” i'= ^ phrase properly apphcahlo only to a smumoiis 

BoiMsmioiAE. case under 0!ia,«ter X VL of Iho Code, and iiic.ipahle !>l being 
applied, as Section 212 shows, to any complaint, “evct pi in so 
far as it i-ofors to a snmmmis case” 'I’lie provisions of ,St'etioti 
215 aie highly nsefiil m imuiy cases. They enable a Idagi'-trate, 
■when cireumstancea make it estpeclienl, to dispose uf lui aeeusn- 
tion without proceeding to an actual oonvietioii or ari|«ittal wlnu'e 
a strict application of the ciimmal hnv would bo muiesirable. But 
these pi’ovisions aim open to abuse, and, to guard against their ptuv 
version, it is explained (Explanation II.) that a discharge is not 
equivalent to an acquittal, and does not bar the revival of a pro- 
seoution. In tho present case, Ihorcfore, the course pursued by 
Mr. Middleton, and which seemed to him the more just and ex- 
pedient, does not bar tho renewal of the proceedings, if to Mr. 
Jervoise or the Magistrate of the District such a renewed should 
appear absolutely necessary or highly desirable. 

The composition entered into between the parties cannot affect 
the revival of the prosecution if that .should otherwise lie thought 
necessary. House-breaking in order to commit theft is not an 
offence which, according to Section 214, Indian Penal Code, c.in 
bo legally compounded, and a withdrawal from the prosecution in 
such a case has nob, according to Section 188 oi the Code of 
Criminal Procedure, the effect of an acquittal. Section 212 of 
the Criminal Procedure Code cannot be applied to tJm e«M', 
because it is not a summons ease, and there is no such provision 
as that contained in Section 212 in the following chapter on 
warrant cases. 

There is no occasion for any order on the part of this Court, 
The case stands free for the exercise of the Magistrat«>N disere- 
faon, which he will naturally not exercise to the Rupm-session of 
to predecessor’s order, unless it should appear that jmstice wfiiures 
Mm to adopt that course. 


S^>’or<! ami Pimlhgi u he 
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^ ' [APPELLATE CIVTL JUPTSDICTTOK.] 

Sjipi'iiil A]>pinl No 28'> III J87r> 

Ml VXAAR It 'wMOIlAKDllAtOiiK in^i I’l.AiNUXi.bpj.ciiLAppiix.vM), IbT." 
MMIXl’ SMAAT (OiUGisvj Di it.'iiuM’, bi‘i< ju, Bm’ONDiM') 

/iff/i iw A*i X\ tf !S0L, htf^fians 17 (nyf Ib’-^DuA of pattifi'ni 

V^ctiou !7 \\ of JSlL toft deed of jiaitiiion, and this is not 

iWYcniteil In hucU au aisUimn \ii bciriA imimciatcd m Sectmn IS anioii^si those 
^\lueh itn ^idiuhh 

Turn \\.is a spci ia! appeal troin tljo doeisiOB ol* E Hoskkg^ 

Jmloo nl llir distneti oi Po<)ua, in Appeal No* 5] of 
|S7i^ on llie^ l^Jona Dinlxici Ouiirt Pile, revoism^ iho decroo of 
11mHubordbi*tte thidge oi dmmainn Original Suit No. 287 of 1875. 

The plaiiitiffj, Hlmnkar^ suerl tlio clefondant to enforce partition 
auil for iluntnnoTal of obstruction to tlio pLiintiJi’s builclmg a wall 
and iiMHg ilie water of a well. In Bupport of Ms claim tlie 
pkiiitilf pfoduccMl li deed of partition dated 7tli Jaiinarj 1805. 

The delVnclantt udinitt(jd the Jaet of tlie^ deed of partition 
having been e\ecutod^ but contended that it had not the effect 
htatert by the plaintiff and had not been acted on^ each party 
having used the property to which it lelated as suited his con- 
venience in opposition to its terms; and that the deed, not 
having been registered, was inadmissible in avidence. 

The Subordinrto Judge awa-rdud the claim ; but the Assistant 
Jiidgiv appenh hold that the ptUtation deed was invalid for want 
of re^gistration, ami that no secondary ovidoneo could be given m 
proof of its torni'- Being also of opinion that the dofendaiiBs adanis- 
aion was insufficient For liasing upon it a decree in the plaintiff^s 
favonr, iho Assistant tfudga re]cctccl tho claim. 

The special appeal was heard by WusT and NAHA^BKAh HiBiUA's, 

JJ. 

MmeMid JehumpmM far tho appellant.~Tbo only question 
in this fe whether the deed of partition requires registration, 

Tlie doenmant bears data the 7th of January 1866, and relates 
to xinmoveabla property of tho of more than Ka. 100, and 
isj Baerafore, one within the scope of Act XX. of 1860 I say £rst 
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that, supposing au instmmeut of partitioii lo bo such a flocniueiit 
as declares auy right, title or interest, and, thoi’florc, presniuiibly 
fallhig within the provisions of Bociioii 1 7 of the Art which treats 
of instntiiipnts td whicli the icgihiivition is eompiilsorj , \ et the 
operation of this section is excliuhul by the (niactnient of Heidion 
18, which onuinersiteH docntnoiits volmitarily registralik*. In the 
earlier section theie is no inentitni of an inslrmm-iii (d‘ jjartitiou by 
mint'; wlulo in the subsocpiont swtion it is spocifu'ally mentioned. 

[WnsT, J. — Section 17 istheinoreslringent rule, within ivhit'li 
a deed of paiiition inny bo iacludi'd by coustnietion though not by 
special montionj and it is possiblo to givo effect to the two soC" 
tiijiis by reading the tern “ instrninent ut partition” in HeeHon IH 
!is one relating to nioveabh* property.] 

The various documents enumerated in Section 18 do not all 
refer to moveable property, and the way in which tho Legislatiiro 
lias punctuated that soction does not anthovizo sneh a reading. 
My second ground of objection is that a deed of partition neitlier 
creates nor declares any interest. It is only a memorandum or 
record of rights which had already been existing in a general w.iy. 

BaliimvndUh Mcmjesh for the respondent was not called on to 
reply. 

West, J., in delivering the judgment of the Court, ,said 
Tho appellant urges that the deed of partition, on whidi he sues, 
is excluded from the operation of Section 17 of Act XX. of 
1866 by being amongst those enumerated in Section 18, Art. 7, 
as optionally registrable. We do not think that an instrument, 
to which one of the terms in that article may be applicable, is 
freed by that circumstance from the necessity of registraiiou un- 
der Section 17, if such necessity otherwise exists. If the instru- 
ment is one properly falling under Section 17, apart from tho 
provisions of Section 18, Art. 7, it ranks aroong.st tho documents 
before provided for j and the specific provision, imposing a net'e.s- 
siiy for registration, is not superseded by a general provision ftu' 
optional registration which is satisfied by applying it to inatni- 
ments such ^ as those affecting only moveable property not in- 
cluded within the scope of Section 17. The more specific rule, 
regard being had to the purpose of the Act, is that in Section 17 
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wlueli applies only to some Idncls of deeds^ wliilo that in Soction 
18 applies to deads of partition generally, Tlio provision for op- 
tional registiatioE in tlio latter is not superseded;, but supple- 
luenied or cpialitted by that in the former;, unless the latter pro- 
vision is to be read as cxtoudim» only to cases not already provid- 
ed Eon When onaetinents are apparently opposed ‘^it is a cardinal 
principle in iho iiiterpretaiion of a statute that the one nmst^, 
if possible; be re.wl as a qualification oJ the other;, so that sonic 
oficetj farthering the tninntinn of the Legislature, may be given 
to (‘ueh— sec' per Janies^, LJ , in v. Bnalnuis (1) and pci 
Lmhj d^in v, [fiiiinr (2); but here when yection 18 says 
that iustrinucnts of partition may be regisfeiod^ there is nothing 
really opposed to that provision in another which says that in par- 
ticular eases they must be registorccL 


1S75. 
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It is said;t ho’weverj that the instrument in this case is not one 
that ran be fairly doomed to Ml within the rules of Section 17, 
tahen by themselves. It does not perhaps create an iiilorost 
in tinnioveablo pioperty. As to that the liiiidu lawyers have 
oqtmssed diffierent 'vMvs, But^ if it duos not create an iuterosl, 
it seems to us that it at least declares an interest in iiinnoveablo 
properly^ and that is siiflicient;, if the value of the property C‘X« 
reeds Rs. 100;, to make lugistration indispensable. In England a 
partition is made ofleetive by mutual conveyaiiccs [lYilliams Heal 
Prop 120], and it seems iinpcs.viblo to say that an instrument of 
wdiich is sued on, as producing the same results, docs not 
even cleckre an interest. Here the plaintiff has himself valued 
his inierest under it <it more than Rs. 100;, and thus the docu- 
ment, nob having been registered^ could not bo admitted in 
evidcncis Its terms and the relations thence arising are not so 
admitiod in iho defemhniPs written statement as to have made 
all proof of the document superlluuus^ and wo must therefore 
eoElmu the deereo of the Assistant Judge with cost*!. 


IJecm mtifmamd* 


(!) U E. ilc A|>. 47tf| 1>* 1-) L‘ E- ^ Q* R ^77 ^ p. 3SS* 

in opmta to thei opposite ofet Js expressed m 6 Mad, Hi# OoiiH 
mliugsp.ix. 
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|xU>PELLAT>] {‘IViL JLlUSUUTiOA.j' 

i^ltidiil A Sit. 5l)i> itf IST^i, 

KKISIINxVJi !t\'V,71 (.aifiDOl.l', (I'l \istiir \s!i Ai'piimnu PA M- 
( UANDKA SAliA'^FH\ v\!> Hi . 

K(ihifi(ni<(i(hi/ Khfn— J^hffiihn ->** ,»/ / rl hna 

< J} /C, ftftt/ /v, (fH*^ '\fifHu* IS // Kl if* fff lhl!T, <'/*!, 

^ / ‘2 -infUiue HtUl .SV/#M # ffulthi ^ 

Uc^^iilaiK « XV! I Ib27, Ht< iion 5^ pi ihh ^ tin imm'ul, Uitl, IIh m ^ 
ih^ holiUt* of tho uglits ul Uo\tiiniuut, (ju failnuM^f tho hU[K nor luilflu* ti» |w^ 
llio Uud iovcimo» to leali/o \i tunu the iiiN nor hohh n 

The iawM foX’ roiIjV5ii<> llie. Luicl its^eaiie estahli*^!! a kiiul (‘f of tNlih 

hiitAveeii the 'siiperioi aixdmtenoi holdoi.'-, by A\hi(li fchc laitu, iaki»*| tho pn»ljU 
<d ilio hath mmh siWy the oWxgiiioxif^ of the fmmtr to i hivenniieiit, ia<k|aiitl 
eutly of, and even in opposition to, any agreement htinttn the twu cuntiaotin^ 
pen ties The liability to pay , adheres to i he oeeupation and en lymcni, and eamn d 
bo got lid of, eveept iluongli its rengnatiou by the teoiereigu or the sen ereiguS 
iGpiesentativt 

fTflf], accoidingl 5 ^, that nhon the pciwai nho was die **otoupanl'’ oi niiam 
land wiihiu the meaning of the bomhay bnney Art t tiled to pay the ji \enno dm 
thexGon, the Kahnhujntihn fhd might iet.o\er the auioniit fxom that pei^on ^ 
moibgagee in possesbion. 

Tais was a fepaeial appeal from t1tc de cisiem of i\ 1). Fnlleij^ 
Assistant Judge at Baintigiin, in Appeal Ko, o'li of 1871, rms**-- 
ing the decree of Clnntaiiian SakharcUii (1iitnis,Fu\«f Cla^^s ShIh 
ordinate Judge at the ‘-amo plact', hi origmal suit Hei. l:ilo of lb7*h 

The pkintiffj Klirishnap, brought ilu*, suit ris 
Khot oi the village ofKele Mazagfon ior the }ear ! 871 '“ 7::23 and 
sought to recover the nmoniit of Government assessnu^nt due {or 
that year on some land niltivatcd hy tlie defendant Uiiirichaiidno 
The land was tho property of one Lakshnnbai, wins mnitgaged it 
to tho defendant under a writing dated the T2lh Novemhe^r IBdtl 
The land remaiuod entered in the Gnvernmaii hook-, in ihe mimv 
of the mortgagor, Lahshmibai Tho dedondant denied his liabiiify 
to pay, on thegromid that h<i didmd cnihivaie tho Jancl Tho 
Suhordinato Judge* misetl two is^.iies: (I) Dnl ihe dofendmit onU 
tivate tho land and receive the produce thereof in 187142 1 (2) 
is tho plaipitid onlifcled to rocover f Ho found botli tho issue 
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iiffiruititivclyj nml in favour ol ilic plaintiff. In appeal the defend- 
imf oonieiidud Had tlio laud had not been entered in tlao Govern- 
ineni books in bis riame^ and tliat, tliercforcj lie was not answer- 
able for payment of ibo assoBsinent. The Assistant Judge raised 
I bo SvS me issues as tlioso iritMl by ibo first Court, but found tlio 
seoond issue' iiegaiively, aiKCtlicneiorCj <igainsttbo plaintiff^ wliobo 
aecordiugly thrown out. The following are liis romarkb 
on ilio seeond issue 


I SI 5 

lUViji Go0- 
Bor.u 

V 

ILVMciUTOru^ 

8A0.ii'sinv, 


On ibo second ]KHni, liuwcvur, 1 do not think tliat there is on 
llu' r(HS)uI any (vuhmee to justily me in Hndiug that thodefemb 
ant is responsible !or the assessment to Hie plaintiff. The plain- 
tilT was htihitlihjaiihn Kliol for the year in suit, and as such he is 
entitled to demand from J)h thy la n$ilio amount of a&sossniciit on 
their ♦//nb'/Zb. The survey is now in force in the village. Ibap- 
pcs‘irf> that Lakslimibai, the defendant's mortgagoi*, is the owner of 
the illiutu of which the flukdiis (fields) in dispute are a part. Bho 
is the * occupuiiH, and the defendant can only be regarded as 
Jun* teuaiit, according to tlio definition given in the Survey Act. 
The laud is entered in lier name, and she, therefore, is the perboii 
primarily rcspou'^ible for the assessment, ^riic agreement made by 
the defendant with her in the mortgage bond with regard to the 
payment of assessment appears to mo to be binding only on the 
parties thereto. I do not see that there is any privity of contract 
lietween Hie defendant and the Kithnliujukldr Ehof. -i' 

!, therefore, think that the plamtiii^s ckiiin must fail, as being 
gainst Hie iirong person’*^ 

11ie speeial appeal was urguecl boCoro Wnsr and Na WbhaT 
IIauidas, JJ. 

TJif limiQiunhle Edv Hdh^h V^NMamlUluiov the appollanL— Tlio 
rt'spimdeut has been found by both the lower courts to have eul- 
iivattui the land in the year for %vhiclx the amount of assessment 
is sought to be recovered, Tlw land revenue is a paramount 
charge on the land, and the respondent, w^ho ‘was in the actual 
occupation of it, ought to be compollcd to pay it. 

Vkimn Qkmcmhdm for Hi o respondent.— “Undor Bombay Act 
I. of 186 r>, Section 2, 01 /, the only person recognizied by Govern- 
menfc with reference to tho payment of asscBsmont is the oecui* 
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pant’’, wliose name is entered as 8uch in the UoTeniinont Ixxslcs. 
The dofondant isnotfeucli occupant, and, tlieroforc, nut anhiverdble 
for payment uf aisSGsMncnt, tliongli lio Iul^ Leen keld tu liave uccu- 
pied and cultivated tlie land daring tlie year in flispnte. 

[West, J. — By Hoctiun 18 ot the Survey Act I, nf Idtiu the 
land rovcuuo is to bo collected according t,o the pruvi^iuiiH uf 
Regulation XVIT. of 1827, and Section u, 01. 2, of that Kegulaf ion 
]>rovkleb that tho revenue, if not discharged by the .superior bidder, 
may bo roaliaed from the inferior holder, ivlio in this caso is the 
doiendant.] 


Tho defendant is not the inferior holder within tho nu'aning 
of that clauh^*. Ho is a tenant holding under tho occupant, 
Lakblunihai, as defined by Bombay Act 1. of 1865, Soidioii 2, €1. /. 
The preceding 01. h defines a "superior holder” to be the per''uu 
having the highest right under Government to hold Lmd or to 
engage >vith Government for tho land revenue due on account of 
any village or estate. Now the person who in tho present 
iuataneo has engaged with Government for the payment of ^uch 
land revenue, is the pilaintiff, and, therefore, he is the ‘‘ superior 
holder ”, intcivening hoWecu tho Government and the occupant, 
Lakshmibai, who consequently is the inferior holder. 

[West, J. — This interpretation is opposed to Regulation 
of 1827, Section 8, Cl. 1.] 

West, J. — Tho Assistant Judge has held tho mortgagee in pox- 
scssion in this case not responsible tor the land rovcniu! of Iho 
fields held hy him mider the mortgage. The plaintiff, as luihnlu- 
ijattldr Khot, is recognized by the Assistant Judge as "entitled to 
demand troin Dhdralcaris the amount of a.-^xcbsiuent on their 
jbut Lakshmibai, the mortgagor, being owiior of ilus 
dhdrd in question, and, therefore, occupant according to the Bom- 
bay Survey Act I. of 1865, the Assistant Judge has held that she, 
and she alone, is responsible for the assessment. That sIio is re- 
sponsible for it, is true ; but it does not follow tluit shu is solely 
responsible, and Regulation XVII. of 1827, fsoction 3, onablos f ho 
Government, and, therefore, the holder of tho liglilsmf Govmni- 
ment, on failure of the superior holder to pay tho revenue, to 
realize 'it from the inferior holder, a positibn wWeh, in the senao 
of the Reghlatioii, is held in this case by the mortgage®. 
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It is obTiotH tlia% if Uio oeoupaiit only cotild be made answer- ^^75 


able for tlie rent or re?emie duo to tlie Croverumentj it would only kbishka’ji 
be neeesbary to efieet a mortgage in order to defraud tlio State of 
its dues, Tim would bo entirely opposed to tlie purposes of ilia i\ 
laws for realizing tlio land reveuno; andj in order to obviate any HinT4iiv!^ 
sueli result, iliese laws establibli a kind of privity of estate be- 
Uveen tlie superior and inferior bolder, by wliiclitlie latter, taking 
the profits oJ tlie land, must satisfy the obligations of tlio former 
to Government indepentlently of, and even in opposition to, any 
agreement between the two eontraoiing parties. Tlio lia])i]iiy 
adlun^es to the ocmipation and enjoyinont, and cannot be got rid of, 
except tlirougli its resignation by tlio sovereign or |lie sovorcigifs 
is^jirosenta lives. 


We must, tliorefare, reverse ilio Assistant Judge^h decree, and 
restore tliat of the vSubordinate Judge with costs tliroughout on 
the respondent. 


[APPELLATE! CIVIL JUEISBICTION.] 

Miseellmeovs 8i^o(*kd Apj}eal No. 26 of 1875. 

BA^LKBIBIIHA BEA'LCHANDRA (Original PLAiNTirr and Applicant Dec lA 
Bjtcial Appullant) V. QOPAL RAGHUHA'TIf (Obiuinal ^ 

DUrENUANT AND OPPONENT, SPECIAL EESPONDrNr}* 

Hindu Lam^Decree—Ini&rest — Rule of ^ ddmdupciV not qpplkalh to miotinia due 

on deerm^, 

Tte rale o! Hindu Law, which limifs the amount reeoY&rabl© afc one time byway 
of interest to the amount of the not apply to an amount necoTerable 

m execution of the decree of a Civil Comt, 

This was a special appeal against the order of R. P, Mactier, 
confirming an order of the Subordinate Judge of Karad. 

On the 6th of July JSOl the plaintiff, Balkrishna, obtained a 
decree against the defendant for Rs. 440-5-6, and interest till the 
whole sum was paid up. On the 14th of Pebrnary 1 871 he pre- 
sented an application for the recovery of the balance due on this 
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1875 , decree, alleging that the defendant owed R?. 82-7-0 on account of. 
ilw^Itto principal and Rs. 535-1-6 on account of the interest. Tlio 
ciSjura Snhoi'dinato Judge awarded the claim, but limited the amount ol' 
»■ interest to the amount of the principal sum. 

OopaIa 

Mr, Mactior ixpliold tins docision, 

Tlie special appeal mis lioard by Wnsr aiid NA%A'BTu"r IlAKh 
JJ, 

OhanasMm Nilhanth Nddkami, for tlio appellant, tlie decreO'* 
holdor. — conrtsbelow have erred in applying the ^damdnpiii^ 
rule of Hindu Law to this demand, wHcli is based on a decree of 

m ^ 

the Court. Tho plaintiff seeks full oxieoution of the decree of the 
Court. The command in tho decree must be obeyed, in supei'ses- 
sion, if need be^ of the general rule of Hindu Law, and it cannot 
be said to be obeyed unless the entire sum, whatever it may amount 
to, due on tho decree be paid, Tho Legislatoe places no other 
bar on the fulfilment of a decree, except limitation, and the debtor’, s 
insolvency within the sense of the Code of Civil Procedure. 

[Wbsi, J. — Can you cite any oases in support of your conten- 
tion?] I cannot, 

Thei’e was no appearance on the other side. 

The Judgment of the Court was delivered by 

West, J, — The District Court has confinned the order of the 
Subordinate Judge, limiting the amount, rccovoi’ablo as interest 
by the judgment-creditor, to a sum equal to the principal sura 
awarded by the decree. This decision is based on the rnlo of the 
Hindu Law which limits the amount recnvorable at one <ime by 
way of interest to the amount of the principal. But there is no 
authority for limiting the amount recoverable in execution of a 
decree by any such rule. As regards purely private transactions, 
the law for the protection of the weaker party controls his 
; ‘feedom, of contract in the way to which we have referred, or, at 
1^1 .refiopesdo enforce the debtor’s engagement by means of a 
' Courts of exercising their poweiss of co- 

! wh ^feet to what it nrRsnmAB to be an extortionate 
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or unduly rigorous bargain. But the same reason^ it is obviouS;, 1875. 


does not apply to the execution of a decree of a Civil Court. BA'LimsHx 
In making such a decree^ the Judge is not liable, as the debtor chani)e"a 
is sup[)osed to be, to undue pressure on the part of the creditor. qopa^l 
I f public policy requires any limitation of the amount of interest BAGuuNA'a^j 
to be recovered, this can be provided for in the decree itself. 

So long as the decree stands, it alone furnishes the standard 
for the extent to which execution may proceed, if sought, in 
the way preset ibed by law. The analogy applies of Keating v. 

Span 010 (1) and of Peachy v. Duke of Bomer&et (2). 

We must reverse the orders of the Courts below, and direct 
the account to be made up with simple interest on the amount of 
the decree and on payments necessarily or properly incurred by 
the judgment-creditor, and with simple interest at the same rate 
as that provided by the decree on each sum received by the 
judgment-creditor, who is to obtain an order for execution to 
the extent of the balance, if any, thus found due to him. 

Order reversed and account decieed. 


[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No. 227 oj 1875. Dec. 20 

BABAJI HARI (Original Plahstiff, Splcial Apflil^m) v RAJALIAM 
BALlAL and Another (Original DrrrisDANis, Special Resfondlnis). 

Coiot Fees Act VII of 1870, Sfciwn IQ— Pauper Respondent — Memorandum 
of Objections — Ciinl Procedme Code {Act F7//d/1859) Section Pen- 
.nous Act XXIIl o/ 1871, Sections 4, 5, 6, 8, 9, and lA — Cei hficaie hy Collector 
A pauper respondent is not entitled to present objections at the trial of an 
appeal without payment of stamp duty, 

’ Section 4 of the Pensions xlct XXIIl of 1871 debars the Civil Couit from 
taking cognizance of any suit whetbei the Government la a party to it or not, 
which relates to any pension or giant of money or laud revenue confeired or 
made by the Biitish or any foimer Government — without a certificate fiom the 
Collector or other aiithoiized officer. Section 5 preset ibes a remedy for the 
claimant of such pension or grant, and Section 6 enables the levonue officer to 
1 efei the paities to the Civil Ooiut for the deteimination of the lespective inter- 
ests in the income or othei benefit, which the executive will, however, still, as 
against either or both of the litigants, be at Iibeity to allow or to withhold, 

(1) 1 Bal. and Beat., 367. 

(2) 1 Stra 447 , 2 Wh and Tad , 979 (3id edn.) ; see p 987. » 

B 707— a 
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Lands held free of assessment under a grant from Government, wlucli bestows 
on the grantee the lauds themselves and not meiely the Government leveime 
arising from them, do not fall within the piovisions of the Pensions Act. 

This was a special appeal from the decision of E. Ilosking, 
Assistant Judge of the Disfciict of Satara, in Appeal J!7o. 232 o( 
1874, revel sing the decree ot Atchut Jagaunath, Suboulinate 
Judge oi Rahimatpur. 

Tile plaintiff Babaji in forma panperis sued the defendants, 
his coiiaiiib^ to have his right declaied to a ninth share in the 
Kuiharnii Jyotiski (nid DeshpantJe Watan of certain villages in 
the Collectoiate of Sataia. lie also claimed eleven years’ 
arrears of tins mafan^ which consisted partly of inam lands and 
partly of allowances paid from the Government Tieasnry, 

The defendants pleaded the Limitation Act and iiiged other 
objections, which, tor the purposes of this repoit, it is not neces- 
sary to notice. 

The Subordinate Judge, on the evidence, found the claim 
proved, except as the alleged share in the Jyotiski Watan, and, 
disallowing the defendants’ plea of limitation, gave the plaintiff 
a decree accordingly. 

The defendants in appeal repeated tlie objections they had 
taken in the first Court, and for the first time urged that the 
cognizance of the suit was barred by the provisions of the 
Pensions Act of 1871, there being in the case no certificate by 
the Collector, or any other authorized officer, peimitting the 
suit to proceed as required by Sections 4 and 6 of the Act. 

The plaintiff under Section 348 of the Code of Civil Proce- 
dure presented a memorandum oi objections against the refusal 
of the Subordinate Judge to award hhn a share in the Jyotuhi 
Watan. This bore no stamp, but he urged that he being a 
pauper no stamp was necessary. 

The Appellate Court was of opinion that the respondent, 
tiiongh a pauper, was by Section 16 of the Court Pees’ Act not 
exempted from the payment of stamp duty, and that his memo- 
randum, therefore, could not be admitted. Finding also that 
there was not the certificate required by Section 6 of the 
Pensions Act, the Appellate Court reversed the Subordinate 
Judge’s decree, and rejected the plaintiff’s claim in toio^ 
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The special appeal was heard by West and Na'na'bha^i 
Hakida's, JJ, 

Ghanasham Nilkanfh for the special appellant, the plaintiff: — 
The watmif of wiiich the plaintiff seeks to recover a share, consists 
ot lands as well as money allowances. With regard to the former, 
no certificate is necessary. See Special A[)peal No. 507 of 1873, 
Ravji Navayan Mandlik v. the Bln mint adar of Rafnagiri Talukoj, 
per Westropp, O.J.jand Larpent, J., 2ud September 1875. Not 
isany certificate necessaiy in a suit between private parties. The 
term ^ any suit ’ in Section 4 of Act XXIII. of 1871 siiould be so 
construed as to mean only a suit in which the Government or any 
of its officers is a party. Had the Legislatuie intended to debar 
the Civil Courts from the cognizance of all suits relating to pen- 
sions or money grants conferred by the Government, it would 
have said so in more precise and emphatic language than it has 
done in this or any other section of tlie Act. So important o 
privilege as that of suing in the Civil Courts should not be taken 
away by so imperfectly expressed an enactment. Nor will the 
Courts divest themselves of juiisdiction unless it be explicitly 
taken from them by tlie Act. Section 5 of the Act provides that 
a claimant of grant of money or land-revenue may go to the 
Collector for the disposal of his chum, which may be disposed of 
according to such rules as the chief revenue authority may 
prescribe (1), or be certified under Section 6 of the Pensions 
Act as a matter fit for the adjudication of the Civil Courts. But 
neither Section 5 nor any other section lays down that a claimant 
aliall not go to the Civil Court directly. The joint effect of 
Sections 4, 5, and 6 seems to be — first, that when a person wishes 
to proceed against a private individual, no certificate whatever 
is necessary ; secondlg, that If he does ask the Collector to dispose 
of his claim, he must abide by his decision as arrived at in con- 
formity with departmental rules; thirdly, that if dissatisfied with 
the decision, or expected decision, liis only remedy is the permis- 
sion of the Collector for the trial of the suit by the Civil Court ; 
bat, fourthly 9 that if a person chooses to go to the Civil Courts 
directly without the intervention of the intermediate step? there 

(l) These uiles were published on 7fch August 1873. See the Bombay 
Qoderiimenl Gazette of that date, p. 656, ^ 
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is no objection to his doing so. This intermediate step is not 
altogether superfluous or unreasonable. It Is quite consistent 
mill reason to suppose that tlie Legislature should have provided 
a short and summary procedure for the disposal of tlieir bountj ; 
but thatj at the same time, they should have imposed the necessity 
of providing a certificate from one of their authorized officers as a 
condition for a person wishing for a judicial decision after having 
elected to move for the ado[)tioii of the summary procedure, 

A pauper respondent is not obliged to pay stamp for his ohjoo- 
tions. Section 16 of the Court Fees’ Act only intended to place 
a pauper respondent on the same footiug as a pauper appellant, 

FdnduTang Ballbhadra : — The property in dispute is all watan 
property attached to offices^ the revenue of which is alienated to 
the grantees. The whole of it is, therefore, amenable to the 
Pensions Act. The object of this Act is to leave tlie Govern- 
ment and its ofiScers unfettered in tlie disposal and distiibution 
of their bounty. It is only in case tliey feel a difficulty that the 
Act allows recourse to be had to tlie Civil Courts. Tliis is a 
coiulition precedent to the Civil Court’s jurisdiction ; and the 
Legislature has in Section 6 provided a form which tliat condi- 
tion is to assume. The Collector’s certificate is, therefore, abso- 
lutely necessary in all suits iudependeutly of whether Govern- 
merit be a party or not. If Section 4 was not meant to exclude 
suits between private parties, there was no necessity to enact 
Section 9, whereby an exception is made in favor of suits 
between hiamdars and tlieir leiumts. 

Ghanashdm Nilhanth in reply : — The object of the Pensions 
Act is not to control the Civil Courts in determining the rela- 
tive rights of coparceners but to protect the Government. As 
long as Government have not to pay more than the aggregate 
sum admitted by them to be due, it does not matter to them how 
it is distributed amongst the sharers. 

West, J., in delivering the judgment of the Court sard The 
first point that arises for disposal is, whether a pauper respondent 
is entitled to present objections at the trial of an appeal without 
payment of stamp duty under the Court Fees’ Act VII, of 1870. 
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Section 16 of that, Act says absolutely that the Court shall not 187D. 
hear* such objections until the respondent shall have paid the Ba'ba'ji 
additional fee” due under the Act. No exception is made in 
favour of pau})er respondents. It has been argued by Mr. Ghana- PtA'jA'aYM 
sham that a pauper respondent is, when lie presents an objection, 
a pauper appellant, and entitled to the indulgence in that charac- 
ter; but the grammatical construction of the Act does not allow 
tlds indulgence to him, and the reason for this probably was that 
lie already had the opportunity of directly making an ajipeal 
without expense for court fees, and that an inquiry into las 
pauperism at the last stage of the case would involve great delay 
and inconvenience. We do not think, therefore, that there is 
any good reason for departing from the literal construction of the 
enactment to which we have referred. 

The second point is, whether the claim was wholly or in part 
placed beyond the jurisdiction of the Civil Courts by the provi- 
sions of Act XXIII. of 1871. On the mere grammatical iuter- 
pretalioii of Section 4 of that Act no doubt, we think, could 
reasonably be entertained of its shutting out the jurisdiction of 
the Civil Courts in a case like the present. Doubt is created only 
by the anterior improbability of tlie Legislature’s having intended 
to shut out all co-sharers in public heneficid from the ordinary 
Courts, even for the determination of their relations inter 
without expressing that intention more directly and emphatically 
than it has done in Act XXIII. of 1871. That Act is, in its ear- 
lier portion, obviously intended to guard the executive Govern- 
ment against resjionsibility to the Civil Court; but it has been 
contended that Section 4 should be construed as extending only 
to claims made against Government for either the whole or some 
portion of an alleged alienation or allowance out of the revenues. 

Section 6, it is urged, would then apply to cases in which the 
executive, absolute as it is with respect to such matters, might 
desire to be guided by a knowledge of the legal, or quasi legal 
relations of the parties. But if Section 4 had been intended to 
apply only to suits against Government audits officers, it is hard 
to conceive that this should not have been plainly said. As it 
stands, the section extends to all suits relating to any grant of 
money made by Government; and the plaintiff, who seeks aShare 
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in such a grant from his alleged co-sharers, must, we think, he 
said to bring a suit relating to the grant. Section 5 provides 
another remedy, such as it is, for the claimant shut out from the 
Civil Court ; and the true intention of Section 6, we think, is to 
enable tlie revenue officer, who may be puzzled by the duty which 
Section 5 casts on him, to refer the parties to a Civil Court for the 
determination of their respective interests in the income or other 
benefit which the executive will still, as against either or both of 
the litigants, be at liberty to allow or to withhold. Section 9 of the 
Act provides for the case of an Indmddj* suing his inferior holders 
or tenants for the land-revenue due to him which, it is said, he may 
recover as he would recover rent. Nothing in Sections 4 and 
8/’ it is said, shall preclude him from this remedy, and, unless Sec- 
tion 4 was intended to affect other suits than those against Gov- 
ernment, this mode of expression would not have been adopted. 
Again, Section 14, Art (8), enables the chief controlling revenue 
authority to make rules for reference to the Civil Court under 
Section 6 of persons claiming a right of succession to, or partici- 
jiatioii in pensions or grants of money or land-revenue payable by 
Government,” which rules are to have the force of law, A person 
claiming participation in a payment might, no doubt, go direct to 
the Collector to ask for it, and then be referred to the Civil Court, 
without such a course necessarily excluding an alternative resort 
to the Civil Court and the exercise of the Court’s jurisdiction in 
tlie case of one seeking, without application to the Collector, to 
establish lus right as against his usurping co-sharer ; but this is 
not the necessary construction, nor, we think, looking to the gene- 
ral purpose of the Act, the moat probable one. Tliai purpose 
appears to be to keep the distribution of what is regarded as a 
bounty of Government wholly in the haiulsof itsexeoutiveofficers; 
aiulif suits for shares could be brought, and rights or the sem- 
blance of rights, established, by some co-sharers, wiiile Govern- 
ment was paying the whole proceeds of a cash allowance to other 
sharers^ the reclamations of the former would at least be embar- 
rassing. They would practically necessitate an investigation by 
the revenue officer under Section 5, which must terminate by m 
adjudication similar to that of the Civil Court if it were meant to 
command any public confidence, or else would entail a reference 
to the Civil Court under Section 6 with a similar result. Thus, 
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private parties refused a hearing, or sucli a hearing** as they 
desired, by the revenue officer, might, so to sjieak, force his 
hand, and gain their end by a circuitous process. This cannot 
have been intended, and the grammatical interpretation of Section 
4 prevents such a consequence arising. 

We are of opinion, therefore, that, even wlien proposing to 
sue a co-sharer to establish his right to an aliquot portion of any 
allowance paid by Grovernment, the suitor must go to the revenue 
officers and obtain their permission to proceed, and a correspond- 
ing certificate under Section 6. We have arrived at this con- 
clusion reluctantly, and not without some doubts as to its correct- 
ness ; but, upon the whole, we do nob think we can properly 
construe the Act in any other sense than that which we have 
given to it. 

These remarks apply only to the allowances paid by Govern- 
ment to the family to which the parties belong. As to tlie lauds 
held by them free from assessment, it has recently been held in 
this Court by the Chief Justice and Larpent, J., (Special Appeal 
507 of 1873) that land held under a grant bestowing them, and 
not merely the Government revenue arising from them, do not 
fall within the provisions of the Pensions Act, Mr. Pandurang 
has contended that there is necessarily a Government revenue 
arising from the lands in this case, and that it does not appear 
clearly that the lands, and not merely the revenue arising from 
them, are held by the parties. But freedom from liability to 
land-revenue is not identical with holding a grant of land-revenue 
any more than the extinction of an easement by becoming sole 
proprietor of the property, servient as well as dominant, is a grant 
of an easement. The laud-revenue arising from a man’s own 
holding, when it is remitted, and the laud pays nothing, is rather 
extinguished than granted. The lauds were not in this case 
claimed for possession in specie ,* but the reason assigned for this 
is that* they are occupied by lessees who cannot be displaced ; fhe 
point was not raised in the Court of first instance that the claim 
was one for alienated land-revenue, and we understand it to have 
extended’to the lands themselves, subject, of course, to the rights 
of the tenants. 

We must, therefore, as to the lands in the proceeds of which 
the plaintiff seeks to establish his right as a sharer, remand* the 
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cause District Courts that the Jiitlge^ after determining 

what portion of the claim relates to lands, as distinguished from 
money allowances, may pronounce on the other points that arise, 
viz., as to whetiier the suit was barred by limitation, and as to 
what deductions, if any, are to be made on account of expenditure 
necessarily or properly incurred by the defendants out ot the 
property in whicti the plaintiff claims a share. He will take such 
evidence as the parlies may adduce on thf^se points respectively. 

Issues sent for trial (iccordinghju 


[APPELLATE CRIMINAL JURISDICTION.] 

Application for Revision Ro. 19S of 1875. 

IN EE JAGJiVAN NANABIIAl. 

Sanction for prosecution — Decree of Bombay Court of Small Causes — Refer^ 
ence by District to Subordinate Judge to execute it — Power of tatter to pro^ 
cecd against immoveable property — Section 287 of the Code of Civil Froce^ 
dure {Act VIIL of 1859) and Section 78 of Act IX, of 1850. 

AUlioutrli tlie Court of a Small Causes at Bombay lias power to enforce its 
decree against moveable property only, yet if that decree be transmitted to a 
Court to ■vvUicU the Code of Civil Procedure applies, the latter can, under 
Section 387 of that Code, enforce it against immoveable pioperty also. 

Whether a Court executing the decree of a Small Cause Court under 
Section 78 of Act IX. of 1850 could enforce it against immoveable property. 

This was an application for revision, under Chapter XXII. 
of the Code of Criminal Procedure, of the order of W. M. P. 
Coghlan, Judge of Thaiui, sanctionitig the instituliuii of criminal 
proceedings against the petitioner. 

In 1872, Preind Pana and two others obtained a decree against 
Shridhar Balkrisima in the Bombay Court of Small Causes. For 
the enforcement of this decree they presented to the District 
Judge of Thana an application in the form prescribed by Sec- 
tion 212 of the Code of Civil Procedure, and alleging that the 
Judgment-debtor had two salt pans at Trombay, in tlie Tluuut 
District. The application did not, however, on the face of it state 
whether it was made under the Civil Procedure Code, or under Act 
IX. of 1850. The J udge entrusted the application lor execution 
to the Subordinate Judge, who ordered an attachment and sale of 
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these salt-pans. In the course of the proceedings which followed, 
the Subordinate and District Judges considered that the present 
petitioner Jagjivan Nanabhai had given and fabricated false 
evidence. On the 25th of October 1875 the District Judge gave 
liis-sanctlon for the prosecution of Jagjivan and others. 

Jagjivan prayed the High Court to annul the sanction^ alleg- 
ing in his petition that the proceedings before the Subordinate 
Judge were, ah coram non judioe^ as he had no authority 

to attach and sell immoveable property in execution of a decree 
of the Bombay Court of Small Causes. 

West and ISTa'na'bha'i Harida^s, JJ., on the 24th Novem- 
ber 1875, granted a rule nhi iii the following terms : — 

There appears to be some room for question whether, accord- 
ing to Section 78 of Act IX. of 1850, the Court of the Subordi- 
nate Judge at Thana had jurisdiction, notwithstanding Section 
382 of the Code of Civil Procedure, to entertain the application 
for execution made by the judgment-creditors Prema Paiia and 
others; and, if there was a want of jurisdiction whether the 
statements made before the Subordinate J udge in the subsequent 
proceedings can be the subject of a prosecution for wilfully 
giving false evidence or for producing forged documents in a 
judicial proceeding. The Court sends for the proceedings, and 
calls upon the complainant to show cause why the sanction should 
not be annulled. The District Judge to be informed of this 
order that he may, if he thinks it desirable, instruct counsel or 
pleader to support the order made by him.” 

January 19, 1876, — instructed by Dhirajidl Mathit^ 
mdds^ Government Pleader, appeared to show cause : — The peti- 
tioner and the other defendants are themselves the parties who 
set the Courts of the District and Subordinate Judges in motion. 
Supposing the action taken by them was under Act IX. of 1850, 
theprovisions of Section 78 ofthat Act have been complied with as 
the first application for execution was made to the District Court. 
Buttheapplication was really under the Code of Civil Procedure. 
Itisintheformprescribedby Section 212; and Section 382 shows 
that the Code extends to execution ofdecrees passed by Presidency 
Small Cause Courts. This being so. Section 287 of the Code 
B 707-6 
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I87fi. enables theDistrict Court to reier flie application lor execution fco 
In Rc the Subordinate Court, and tlie latter Com t to execute it as if it 
Na'sa'uha'i. ''t'ere a decree of its own ; in other words it could proceed aiiainst 
immoveable as well as moveable piopeitj. In a pieliminaiy ques- 
tion like this it is sufficient to make out only a primu Jurir ea^c 
of jiiiisdicfion. It is quite open to the petitioner to object to the 
juiisdiction at Ins tri.-il. i’/fwu/ociV jurisdiction baviii^f been 
shown, and the Distiict Judge havnig actually granted the .sanc- 
tion in the exercise of his discretion, it is not comjretent to the 
High Court to disturb it, 

Branson (with him BhivshnnJtar in support of the 

rule : — It is certain that the Presidency Small Cause Courts can- 
not enforce their decrees against immoveable proj»erty ; and it is 
strange tliat other Courts which must, in execution matters, in a 
sense act ministerially, should possess the power denied to those 
Courts which passed those decrees. Under Section 78 of Act IX. 
.1850 the jurisdiction cannot be supported, and the Code of Civil 
Pioceduie in its entirety hasuever been extended to l^residency 
Small Causes Courts. Act XXVL of 1864, Section 15, enabled 
Government to declare the whole or any part of the Code appli- 
cable to Small Causes Courts ; and accordingly they did, on the 
I2tli September 1872, extend the operation of certain sections, but 
amongst these the sections as to execution of decrees are not 
included. Moreover, the fact that, to enable the Mofussil Small 
Cause Courts to enforce decrees against immoveable projierly, the 
Uegislatuie had to enactSectiou 20 in Act XI. of 1 865, and imjmse 
the condition of first proceeding against and exhausting moveable 
property, shows conclusively that immoveable property was not 
meant to be touched by any Court in execution of decrees of 
Presidency Small Cause Courts. lieeralaul Bose{l). All the pro- 
ceedings are thus ultra vires, and tlie sanction must be quashed. 

Wes I’., J., in delivering the judgment ofthe Court, after stating 
the facts, proceeded as follows : — 

In arrest of those proceedings [the criminal proceedings], 
which are now pending, Jagjivau applies to us and urges, inter 
aZfa, that the proceedings before the Subordinate Judge of Thanu 
were comm imijudke, be having no authority to attach and sell 
^ (1) 4Sev<)fctrQ4l, 
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immoveable property in executiou of the decree of the Bombay 1876 , 
Court of Small Causes, which itself could proceed against move* 
able property only. It was argued by Mr. Branson on his 
beluilf that Section 287 of the Code of Civil Procedure did not 
give to the Subordinate Judge greater power in execution 
matters than the Court which passed the decree. 

We cannot say why, when the Legislature enacted Section 287 
of the Civil Procedune Code, it allowed Section 78 of the Presi* 
dency Small Cause Court Act IX, of 1850 to stand. Looking, 
however, to the wording of the former enactment, we find that it 
runs as follows : — The copy of any decree, or of any order for 
execution, when filed in the Court to which it shall have been 
transmitted for the purpose of being executed as aforesaid, shall, 
for such purpose, have the same elfect as a decree or order for 
execution made by such Court” Section 78 of Act IX. of 1850 
runs thus : — Whenever any defendant, against whom judgment 
# shall have been given in the Courtof Small Causes, shall go, before 
execution thereof, out of the jurisdiction of tlie Court, the Judge 
of any zillah or town where he shall be found, upon receiving from 
the plaintiff, either in person or by vakil, an application in writ- 
ing setting forth tliese facts, with a duly authenticated copy of 
the judgment of the Court, shall execute the said judgment in the 
manner prescribed by law for execution of bis own decrees.” 

There is a difference in the language of the two enactments, and 
the diffeience is significant. The former attaches the same effect 
to the decree of the Court which passed it as it it were the decree 
of the executing Court; the latter prescribes that the procedure 
in execution shall be the same, but this is not inconsistent perhaps 
with the executions being limited by the nature of the decree. 

An exception may be imagined excluding particular species of 
property from being touched at all. This change of expression 
in the later law cannot be ascribed to mere carelessness or over- 
sight ; it is capable of being explained ; and the intention of the 
Legislature is to be ascertained from the grammatical sense as 
applied to the object in view : Eastern Counties Raihoay Company 
V. Marriage (1). The Bombay Court of Small Causes had no 

(1) 9 H. L. Ca. 82, See p. 86 ; S. 0. 81 L. J. Bxch. 78. 7 Jur. N. S, 58, 

8 W. E, 748. 
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1876, Tiiadiinery to execute tlecrees against immoveable prO])erty ; but 
the Legislature, having amply provided for it in the Code of Civil 
Procedure, might well have given to tlie Courts governed hy the 
Code of Civil Procedure a power which it denied to the former 
Court. Section 284 of the Code enacts that decree of any OhU 
Court witliin any part ol the Britibh tenitories in Iiidia ^ 

which cannot be executed within the jurisdiction of the Cotirt 
whose duty it is to execute the same, may be executed within 
the jurisdiction ot any other Court in the following inannerP^ 

By this provision the Legislature has placed the entire machinery 
which it has constituted by the following sections at the disposal 
of every Civil Court within any part of the British territories in 
India, irrespective of its jurisdiction, except wliere special limi- 
tations are prescribed,asin ActXLof 1865,and itcannotbedenied 
that tlie Bombay Court of Small Causes is such a Court as comes 
witliin the provisionsof Section 284. Tlie construction contended 
for of Section 287 cannot be put upon it without the addition of * 
some such words asthe following : — ^^But if such a decree or order 
shall be that of a Court of Small Causes, it shall have the same 
effect as if the executing Court were acting as a Small Causes 
Court.” We cannot, of course, make such an addition to the 
section when we find that the grammatical construction of its 
words, as they stand, is quite consistent with the general purpose 
of the Act. 

The decree of the Small Cause Court in this case was referred 
for execution by the District to the Subordinate Judge, and (his 
was perfectly legal under the concluding clause of Section 287. 

The District Judge was^ therefore, quite within liis province 
in giving his sanction to the prosecution of the applicant who, 
he as well as the Subordinate Judge thought, had committed 
perjury and forgery before the latter. With the exercise of 
his discretion on the merits of the case we do not interfere. 

The application must be rejected. 

In Beg. v. Ilai/aihihi (unreported) Wpst and XA^NA^uHAh IlAEroA'fa, 

JJ,, held that the High Court had no authority to interfere with the di^cre* 
tioa to grant a sanction for prosecution, even in a case in which the High 
Court woukl not have granted the saiicfeioii itself See also on this subject 
Barhhat^uUlah v. Bennie [1 Ind. L. li. (Allahabad) 17]- 
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[APPELLATE CIVIL JURISDICTION.] 

Regular Appeal No. 67 of 1871. 

DEVRS.V KRISHNA [Original PrAiNTirr, ApppLLAwr] v. 

HALAMBHAI and another (Original BrrrNDANT&, Kespondrnts). 

Beti judicata — Section 2 of Act Vlll. of 1859 — Fimt i>uit against defendants 
as principal— Second as agents. 

A previous suit in wbioli the pliintiii elected to sue tlie defendants as 
pi'incipnh bars a second suit on the same contiact in which the same defen- 
dants aie charged as lesponsible agents under a trade usage. 

This was an appeal from the decision of Mukundraya 
Maniiaya^ First Class Subordinate Judge of Surat, holding the 
plaintiffs claims barred by Section 2 of Act VIII. of 1859. 

The appeal was heard by West andNA'NA'BHAT IlApaDA^s, J J. 

Shantarayn Naraijan for the appellant^ tlie original plaintiff. 

There was no appearance for the respondents. 

The facts and arguments of the pleader, in so far as they are 
material for the purposes of this report, appear fully from the 
following judgment of the Court delivered by 

West, J. ~In the former suit between the same parties 
who are now before the Court, the plaintiff alleged that the 
defendants had engaged to furnish him with a quantity of fire- 
wood to be procured from other persons, and sued for damages 
for its non-delivery. The defendants answered that they had 
acted merely as the plaintiff’s agents in making a contract with 
a third party, and were not responsible for tlie fulfilment of 
the contract. The material issue raised by the Court of first 
instance was, whether the defendants had themselves contracted 
to deliver the wood, and the decision was that they had not. 
After the case had been heard, the plaintiff sought to have 
anotlier issue raised on the question of whether the defendants, 
as agents, were, by usage, liable for the non-fulfilment of the 
contract, but this was refused by the Subordinate Judge on 
the ground that it would essentially change the nature of the 
suit. In this the Subordinate Judge was quite right, as may 
be seen by reference to the observations of Lord Cairns in 
Browne v. McClintoch (I), 

(1) L. R. 6 Eng. and Ir. Ap. 434 See p. 453. 


Jan. 24. 
1876. " 
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Ill regular appeal the plaiutilF coniplaiueil of Uus refinal. 
The District Judge held that, evidence of a liability of the 
defendants analogous to that of a del credere agent c{>uld have 
been given under the first issue, that of whelher the dclendarnls 
had contracted to deliver the wood, lie, therefoie, upheld the 
decision of the Court below. 

In special appeal it was objected that the District Judge had 
been wrong iu holding that, on the vague'’ issue raised by tlie 
Court of first instance, tlie plaintiff could and, therefore, ought 
to liave brouglit forward any evidence that he had tending to 
establish the defendants’ liability by trade usage as agents. It 
was also urged that the most material issue had not been raised 
and dealt with, namely, that of the responsibility of the defend- 
ants in their character of agents. 

The High Court affirmed the judgment of the District Courts 
and, as BO judgment was recorded in special appeal, we must 
gather the grounds of tlte decision by inference. What first 
suggests itself is, that the learned Judges adopted, in its full ex- 
tent, the judgment of the District Court holding that the plain- 
tifi might have established a liability against the defendants as 
guaranteeing ageuts on the issue laid down by the Subordinate 
Judge. In that case it is clear that no second suit could be 
brought on the*saine transaction to make the defendants liable as 
agents. The cause of action against them in that capacity 
would have been conclusively deteimined to have been involved 
and dealt with in the former suit, 

Mr, Shantaram, however, contends that the decision of this 
Court amounts to no more than a conclusive assertion that the 
plaintiff could not recover on the issue actually raised by the 
Court of first instance according to the proper construction of 
that issue. This construction, he maiutaitis, limits the questioii 
and was treated by the Subordinate Judge as limiting it, to who- 
tlier the defendants contracted for delivery by themselves or not* 
The judgment, therefore, he argues, is not an estoppel to a fresh 
suit based on a liability of the defendants as agents: the issue 
formerly pressed for on this point may have been refused as 
inoofisisteiit with the plaint in that case. On this we observe 
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that if this Court did not adopt the grounds taken by the District 
Judge on any particular point, it would probably have said so, PlvuVv 
B ut, even if we hypotlietically rest the judgment on the proposed 
basis, what conies out is this. The plaintiff, on his contract wit^i 
th^ defendants, sued them as piincipals. They answered that they 
had been mere agents. The plaintiff then had the option either 
of admitting the agency, but adding yet by trade usage you are 
responsible like principals,” and asking for an issue on that point, 
or of not admitting the agency as likely to militate against his 
interests suing on the particular contract upon which he rested. 

He chose the latter course ; the issue was framed^on the question 
of whether the defendants were liable as principals. By accept- 
ing this, and not in due time asking for another issue based on 
an assertiou of a del credere agency or one similar to it, the 
plaintiff, we think, conclusively elected to treat the contract as 
one binding the defendants as principals. Whether he then 
succeeded on the issue or not could make no difference for the 
purposes of a second suit. The cases are common in whicli a 
plaintiff having the choice of an action of tort or on contract is 
barred, once his selection Is made, from a second action, whatever 
may be the event of the first. Still less is it allowable, we think, 
when a plaintiff has chosen to treat a transaction as creating a 
contiact of one desciiptioa, to sue a second time upon it as creat- 
ing one of a different description producing a different kind of 
liability. Tiie choice in this instance was, it is true, of a negative 
or passive character. The Subordinate Judge raised the issue; 
tlie plaintiff merely did not object to it. But by not objecting 
he accepted it; accepted it with the defendants^ plea of agency 
plainly set out before him, and with a full opportunity, if he 
desired it, of having such issues raised as should be requisite for 
trying the question really at issue between the parties. Under 
these circumstances he has, we think, no more claim to sue on the 
contract as admitting of another interpretation, raising a different 
issue, than in the Katcima NacMnr case (1) the appellant, after 
having allowed a case to proceed to judgment on his election to 
treat a document as non-testamentary, had to sue afterwards on 
the same document as a will, 

(I) Katama Nacinar v. Eaja of Shivagungali^ 2 Gale W. R, 31 P, C.; S 0. 

9 Moore, 1. A. 539, • 
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Ml Sb^lnhiram has coiifeaded that a secoiul suit was competent 
to the plaintiff in this case, because it would have to be sn|)porte<l 
by different evidence from that required to sustain the claim 
he formerly advanced, and this test of a difference in the evi- 
dence is generally applicable as explained in Aunapu nuihiPii 
cas€^ E.A. 55 of 1873, decided by us on September 30th, ISTd, 
but subject always to the observations made in that case and in 
the case of Srldhar v. Ndrdyana and (mother (1). In tite pre- 
sent instance the origin of the litigation was identical for the 
two suits, and the essential facts would have to be established 
by the same evidence. K(usee Kfshore v. Kristo Chander (2). 
The difference is merely one partly of the construction of the 
contract which is not a matter of evidence, partly of usage 
having the effect of annexing to the contract certain incidents 
not expressed and not expressly excluded. Such a usage, if 
submission to it was optional, would not have the operation 
sought to be ascribed to it; if binding, it would operate as a 
local law. This, if it had already been ascertained, it would be 
the Judge’s duty to apply, apart from any evidence adduced in 
the case; if not, he would, of course, receive evidence of its 
existence and acceptance as a law; but taking evidence of this 
hind would not make the case a different one in the sense neces- 
sary to exclude the operation of the estoppel. It would not be 
different evidence as to the facts of the case; as to these tlie 
same witnesses would have to be called to depose to the same 
])artiGulars, but additional information siipjffied to the Judge as 
to a part of the law, and wliich he might equally well obtain 
from books, decisions, or any other authentic sources of instruc- 
tion. Applied, therefore, in the intended sense, the proposed 
test is fatal to the plaintiifs right to prosecute the present suit, 
We must, therefore, confirm the decree of the Subordinate 
J udge. 


(I) 11 Bom* H. 0. Eep. 224. 


Decree canJlrtnmL 
(2) 22 Gale. W* R. 464 Giv. RuL 
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[APPELLATE CIVIL JUEISDICTION.j 

Special Appeal No, 441 of 1874* 

TilRAOIIAND PIRCIIAND (Original PLAiNTirr, Special Appellant) 
i \ lAkSIIMAN BilAYA'NI (Original Defendant, Special Respondent). 

Mirds--^Rdzindind-^Exiiuctio7i of Mirds right. 

i?, a Mmisddr^ addressed a rdztnditid to the Slamlatdar, resigning certain 
mirds lands in favour of L (to AvUom at the same time he deliveied possession 
of the lands), and containing no reservation or qualification : Held that the 
transfer to L was coini)lete and the rights of B wholly extinguished. 

This -was a special appeal from the decision of 0* B. Izon,, 
Joint Judge of Tamm at Nitsikj in appeal No, 68 of 1874, 
reversing the decree of the Subordinate Judge of Sinnar in 
original suit 775 of 1872, 

The facts, which, for the purpose of this report, may be taken 
as proved, are as follows : — 

One Haibati was the Mimsddr of a piece of land. After his 
death his son Bhagu, in August 1867, passed a rdzindmd to the 
Md.mlaidar in favour of the defendant Laksliman in the 
following terms 

To Shdmrdv Govind, Mamlatdar, on behalf of the Govern- 
ment Taluks Sinnar. 

[This rdzindmd is passed] by Bhaguji valad Haibat Halvar, 
Patil of^Mouje Muldhon. My representation is as follows 

The land [situated] in the aforesaid maiije is in the name of 
my father Haibati valad Bhaguji Halvar, PatiL But the person 
named above is dead. I am his eldest son and heir. I am too 
poor to cultivate [the same]. Therefore I resign the land. 
The number of that tilie (field) [is as follows] 


Hame of the Tike. 

[Survey No.] 

Acres. 

[Assessment] 

Rupees. 

1 Tike Dovind Rhila ... 

64 

20 

3 12 0 


The above land has been resigned from the Christian year 
1867-68. Therefore, the Government should take away the 
[said] land from my name and transfer it to that of Lakshmau 

B 708 


1875. 
Dec. 22, 
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Tarachand 

Fiuohani> 

V, 

JjMvSHMAN 

Bhavani. 




valad Bhavuoji Tavle, PdHl of the village meiHioued above, 

I and the [other] person mentioned above agreed between our- 
selves and have made this viahndld (transfer). This rdzwitmd 
for a mohadid (transfer) is duly given in writing. The 2C>th ^Iny 
of the month of August in the Christian year ISfwf* At the 
same time Bhagu gave the defendant Lakshman posscH'.ion, of 
the lands comprised in the rdziudmd, 

Haibati’s right in the land was sold in December 1869 at an 
auction sale at wliich one Tiirachand was the purchaser. Tdva- 
chand then brought the present suit against Lakshman lor 
recovery of the land with mesne profits. Dakshman contended 
that the rdzindmd was a complete abandonment of all the rightvS 
of Haibati in the land, and that, consequently, he was himself the 
absolute owner of the land. 

There was no evidence, nor was it contended in argument 
in either Court, that Haibati had been guilty of any fnuululent 
concealment of the fact of his being a Mirdsddr^ or that Laksh- 
man was ignorant of that fact , the contrary inference might, 
however, fairly be drawn from the fact that Lakshman was him- 
self Patil of the village in which were situated the lands com- 
prised in the rdzhidmd. There was no evidence of the consi- 
deration paid by Lakshman for the transfer, and the point that 
there was none, was raised for the first time at the argument of 
the special appeal, but, as a fact, none had been paid. ^ 

The Subordinate Judge passed a decree in favour of the 
plaintiff; but the J'oint Judge reversed his decision and decreed 
for the defendant. 

The special appeal was heard by West and Nanabhai 

Habidas, JJ. 

Gokaldas Kahandas for Dhirdjldl Blathnrddds^ Government 
Pleader, for special appellant : — The razindma No. 16 does not 
contain the words claim whatever of mine remains in the 
land/’’ and is not, therefore, a complete relinquishment of the 
mirh. The Mirdsd&r consequently can resume possession of 
his land within 12 years. What Lakshman acquired by the 
razindma was merely a tenaney-at-will, determinable at the 
MirdsddTh pleasure within the period of limitation* There was 
no consideration for the vdziudmL 
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Ghanasham Nilkanth : — The razlndma does nofc contain the 1875, 
tTords No claim whatever of mine remains in the land ” ; but is Takaohand 

. . PlKGirABTD 

nevertheless a complete abandonment of the grantor s rights, 

Thei'e IS not a word ot huntation^ or ol reservation, bection Bmavaui. 
42 of the Survey Act I. of 1865 (Bombay) makes the new 
occupant responsible for the assessment. The exemption of the 
grantor from the liability to pay assessment and the undertaking 
of the grantee to pay it constituted the consideration for the 
razindniii, 

West^ J. — Haibati’s son Bluigu, it is clear, passed to the Mam - 
latdar a rdzindma of the land in dispute in favour of the defend- 
ant Lakshmau. Tdrachand, as subsequent purchaser of Haibati’s 
rights, now seeks to eject Lakshman, asserting that, as the land is 
mirds^ the resignation by Bhagu conferred no more than a pre- 
carious right of occupation terminable at the will of Haibati or of 
the successor to Haibati’ s interest. It is plain, however, that 
Bhagu gave up possession of the land in dispute to Lakshmau, 
Lakshman’s possession is przma/aaV evidence of complete owner- 
ship throwing the burden, according to Section 110 of the Indian 
Evidence Act, of showing that it is held on some inferior title, 
upon him who seeks to dislodge the possessor. Under the Eng- 
lish Common Law ^Mf the defendant pleads livery and seizin 
from the plaintiff, the plaintiff cannot reply that the livery was 
conditional without showing the deed, inasmuch as the plaintiff 
is estopped to defeat his own livery by a naked averment and 
parol evidence only ” : I (Jilb. on Evidence, 86. The creation of a 
greater interest than a lease of three years, except by a writing, was 
afterwards prevented by the Statute of Frauds, and henceit comes 
that the formal delivery of possession does not now in England 
raise the natural presumption which formally attended it ; but the 
Statute of Frauds is not in operation amongst Hindus at Nasik, 
and he who delivers possession there, without evidence of anytlmg 
more, places himself in such a position that the ordinary presump-v- 
lion operates against him. Under the Hindu law there must, to 
constitute a complete title, and therefore a complete transfer of 
title , eoiijunctio according to Sir T. Strange; but 
under that law, too, a title may be inferred from possession^ so 
that be who hands over possession gives room for this inference 
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to arise (1). The nature of the possession granted, or rather of 
the right in virlue of which the pliysical doteution of the property 
is transferred^ is to besought in the accompanying agreement, or 
rather expression of wil], on the part of the grantor. Iler^e he 
Imiids over possession and gives in a rdzhubnd in favour ol 
Lakshman, not limired by any qualification whatever. It is argued 
that the Mirdsddrs right to resume possession may have been 
reserved; but to this, if to any case, the maxim applies e.rprrifsa 
nocent ; non expressa non nocent. If Bhagu intended to reserve 
any portion of his right, he should have said so. In Church v. 
Brotmi (2) Lord Eldon said : Tlie safest rule for property is 
that a person shall be taken to grant the interest in an estate, 
which he proposes to convey or the lease he proposes to make ; 
and that nothing which flows out of that interest, as an incident, 
is to be done away by loose expression, to be construed by facts 
more loose; that it is upon the party, who has forborne to insert 
a covenant for his own benefit, to show his title to it” If, being 
a 31irds(lar with rights as such, Bhagu, concealing this circum- 
stance, induced Lakshman to take up the land and relieve him 
from the burden of the assessment, he was bound to make good 
the apparent title which he conferred on Lakshman, and so 
was any one else who came in, like the plaintiff here, by a title 
created subsequently to the transfer to Lakshman. Tiie transfer 
to Lakshman, therefore, seems to have been complete, and the 
rights of Bbagii wholly extinguished. For these reasons %ve 
confirm the decree of the Joint Judge with costs. 

Decree confirmetL 

(1) 1 Str. IL L. 31 ; 2 111 20; i Coleb. Dig. 131 OXIII. 

(2) lo Yes. 238. See p. 268. 

Note — In Surijablian v. Buluijee (2 Alorr. B. D. A., 189) the late Batir 
Divani AiUlat held that when a MinUddr abandoned his lanti, and tlie Col- 
lector made it over to an Oopree^ such Oopree did not, by thiit j years’ 
possession, acquire a title against the Alirduidr under Regulation V. of 182T, 
Section 1.— See also Appa v. Jaghoo (1 Morr. Sel. Dee. 31). Biifc these cases 
were overruled in Salit v. Ttaeji (1 Bom, II. U. Rep. 41) in which ii was hold 
that the Regulation applied. See also xhpma v, Bliavdn (4 Bom. IX iX ilep, 
A. 0. 133) in which it was held that limitation tinder Act XI Y. of 1839 ran 
against a Mirdsddr abandoning possession of his land. 

In Joti v. Balti (reported infra) a rule directly opposite to that enunciated 
in the present case was laid down, vk., tliafe a Mirdsddr who has given in a 
rdzindma has a right to recover his land if he sues within the period of limita- 
tion, unless in that document it is expressly stipulated that he has abandoned 
his mirds ^ ights. 
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[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No. 190 of 1875. 

BApAJI LAKSIIMAN aisd ANornsR (Ditcnbanis, ApprrxvNTs), SprciAi. 

ApppLLANr^, V. VASUDPjV YINAYAIC (Plaintipp, Rlspondent , Bpi ciAi. 

Ill SPONDrNT 

Undivided Rmdu fayiiihj-^Ancp\iral eUate— Execution — Sale of a co-par- 
cener's interest — Tenancy in common— Paidiiion. 

In a suit by a merabor of an undivided Hindu family to hive his ri^ht 
declared to a portion of the joint e&tito wliich h id been sold by the Civil 
Court ill execution of a decree against his co-parcener alone 

Held tint the jilaintifl should have a decree <Ie(daring tint he was entitled 
to joint possession along with the execution pnrchasor as tenant in common. 
But that if a division in specie were desiied, a suit should be brought for that 
purpose, Mahalalaya v. Timaya (12 Bom. H. C. Rep. 338) followed. 

This was a special appeal from the decision of A. D. Pollen, 
Assistant Judge of Eatnagiri, in Appeal No, 222 of 1874, 
confirming the decree of the 1st Class Subordinate Judge at 
that town. 

The plaintiff V^sudev alleged that he and one ISTaro Shankar 
were members of an undivided Hindu family, and that, in es:e« 
cutioii of a decree against Naro alone, a shop forming part of 
the family estate was attached and subsequently sold by the 
Civil Court to Babaji Lakshman ; and piayed that his, the 
plaintiff’s right might be declared to a half of the shop, and 
the purchaser evicted from it. The suit was originally brought 
against N4ro and his creditor Govind ; and Babaji, the pur- 
chaser, was subsequently joined as a co«defendaiit. 

Naro did not appear to defend the suit. 

The other defendants denied the plaintiff’s union with Naro, 
and set up other pleas, which it is uimecessai'y to notice. 

The Subordinate Judge found the plaintiff and Naro to be 
united, aiid passed a decree in favour of the plaintiff. The 
Assistant Judge confirmed his decree, refusing to give effect to 
a partition deed (Exliibit No, 34) set up by the defendants. 

The special appeal was heard by Wkst and Nanabhai 
Haeidas, JJ. ^ 


187S 

Eebiuary 1. 
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^§76, Sliantdram Nmdyan for the defendants^ — The shop is the 
defendant Ndro’s sole property^ as evidenced by Exhibit No* 34, 
AKD ANOTiiEK whicli putports to be a complete partition between the plaintiff 
Vasudkv and Naro, and yet makes no mention of this shop. It is incon- 
sistent with it that the plaintiff should have a light as united in 
interest with Naro. The purchaser cannot, even if the plaintiff’ 
and Naro be found to be united, be sumraaiily evicted. As 
held in Mdhdbalayd v. Timdyd the plaintifT is entitled to 
possession as tenant iu common with Naro’s vendee, Babaji. 

Mdnekshd Jehdngirshd for the plaintiff. — Tlie finding of the 
Appellate Coiut, that this plaintiff and Naro are united, is final. 
The plaintiff is, theiefore, entitled to his shaie iu the shop, 
which there is evidence to show is in Babaji’s possession. 

Shdntdrdm in reply. 

The judgment of the Court was delivered by 

Wjsst, J. — ^In this case, a shop having been attached as the 
sole property of Ndro, ^.nd afterwards sold as his to Babaji; 
Vasudev, who had failed in an attempt to raise the attachment 
under Section 246 of the Civil Procedure Code, sued to estab- 
^ lish his right to a moiety of the shop as his ancestral property. 

In the Court of first instance the contest appears to have been 
chiefly ou the ground of whether, in viitue of a paiiition evi- 
denced by document No. 34, the plaintiff Vasudev was entitled 
to a portion of the shop, his title to which tlie Subordinate 
Judge affitmed. In regular appeal the Assistant Judge shut 
out the document No. 34 as unstamped, and ou the remaining 
evidence he found that the plaintiff was uiilted in interest with 
N&o. But on this view of tlie facts he affirmed the decision 
of the Subordinate Judge. 

It appears to ns that this case is substanti<dly identical in prin- 
ciple with Mdhdbaluyd v. Timdyd (I) and that, for the reasons 
there set forth, the plaintiff Vasudev, having been found to be 
united in interest with Ndro, was entitled to recover or to retain 
possession as tenant in common with N5,ro’s vendee, — that is, 
with The latter is sued as in possession, but the posses- 

^ (I) 12Bom. H. O.Eep,lS8. 
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sioB, by notice to the tenant (Ro* 37), given to B/tbaji m exe- _ 1^7^* 
cation paroliaser, by the Coar|, was not meant to clepiive V£su« 
dev's suit, in the event or its o&tablibhing his right, of any of its anu a^otiiej 
efficacy through a temporary clofcct of possession, while the rights YA'sxmm 
of th(^ parties had still to bo brought to final adjadicaiion* 

Although Vasudev^s tenant received a notice not to pay rent to 
him; this constructive dispossession of Vcisudev should not place 
him at any disadvantago when ho had once ostablishod that it 
ought not to have occurred or ought to have boon materially 
qualified. On tho other hand, we think that the question of 
whether tho debt, for which Naro’s interest was sold, was one 
binding on tho whole of the joint property, is one that we cannot 
at this stage entertain, as it was not raised in the Courts below. 


Wo shall modify tho decree of the District Court by declaring 
Vasudev entitled to joint possession along with Blbaji as tenant 
in common. The relative proportions of their interests, if a divi- 
sion in specie be desired, must bo detei*mined in a suit to ascertain 
Naro^s share. 


Each party to bear his own costs throughout. 


Decree aceonlinglp. 


Note , — For tko conyerso of tln<3 caso see Pandumnfj v. Blimlar {11 Bom. 
H. C. Bep. 72), was a suit in ejectmonti Uy a purcliasor at an execution sale 
against an undivided mombex of a moiijgagor’g family in possession of the mert. 
gaged lands, and the cases referred to in tho noto at the oucl of that loporti 


[APPELLATE CIVIL JURISDIOTIOH.] 

KA^'III, WIPE OP Tjcn^KuiiAB, anb oteejrs (Depenbahts akd ArruLhAKTs) |g^5 

ih GOVIHDA' VALAD TEJ a (Plaintiff Am Bbspondent.) Septembm 7- 

JUmlu of lUeoUiinacy on the 7v(/}d of mwcmlon^Bdhiputvar^Fdi 

7ucimage or reynaa lage among&t Sudras* 

Tho genoial losnli of tho authorities, both juridical and forensic, Is that among 
tho tlnee rogeneiato classes ot Hindus, (Bxalimans, Bshatriyas, and Vaisliyas,) 
illegitimate childmi are entxtiod to maintenance, but cannot inheiit, unless there 
be local usage to the contiary ; and that, among the vSudx-a class, xllegxtimate child- 
ren, in ceitain cases at least, do inherit. The extent to which this right exists, 
considered, and tho texts of Hindu law books* bearing on the point referred to, 

B 11— 
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(tOVIKD 

Tai^ad Taja' 


AoeorilingtoTijiiyanoslivara, the anthnro£thcMil.dkaliaj-.'i{ChapI,,*?!«ct;on !2) 

the father of an illegitimate eon by a J)tis! among fiiulras may in hia (the bather's) 
life-time allot to such son a share ognal tefthat of a legitimnto son, ami, if tli« 
father die ■without making such allotment, the illegitimate son by the Vww ia 
entitled to half the share of n legitimate son, and, if there ho no legitimate son 
and no legitimate daughter or sun or aneh .a daughter, the iHegitim,it.c sou by the 
D(fM takes the whole estate. Tf, however, there he a legitimate daughter or logiti- 
mate son of such a daughter, the illugitiin.ato sou would take only ludf the .share 
of a legitimate son, and snch daughter or daughter's son would take the residuu 
of the iffopcrty, subject to the charge of maiutniuing the widow nf the deeciwed 
proprietor. * 


Tlic dhtUTii of Lord Cairns in *SV/: Qfijupaihi I^adhika v. iSVt aajapailn Milamml 
(IS -^roore Ind. App. 497 ; B. C. 6 Bong. L. It. 202 1 14 C^ak. W. II l\ a 
rovorsing 2 Mad H. C. Hop. “ vSnpposing tlie aom, or eiilier of ilmn, to 

liavo Umi logitimato, ilio widow (of Patlioaiialilia) could Imvc been fco 

maintenance only. Had botli tlie sons been illegitiinate, tbeir claim, unless mmui 
sxmoial custom governed tlie case, (wbicli is not in proof,) would liave been to main- 
tonance only. In this laatmamed ease tlio wddo-w would have had tlie ordiuary 
estate of a Hindu widow’’— commented upon and expilain^d. 

« 

The terms Dad and Dddimira, m defined by various writers on Hindu law, 
disouBSetl, and the rights by inheritance of a Ddmjnitra considered. 


The eondition that, in order to entitle the illegitimate otfspringof a Btidm woman 
by a Sudra to inherit the property of the latter, or a share in it, aha should, ac- 
cording to Jimuta Yahana and Hilkanthfv be an unmarried %voman ^ has, in practice, 
been discarded in the Presidency of Bombay. 


In this Presidency the illegitimate offsx}ring of a kept woman, or continuous 
concubine, amongst Budras, are on the same level as to inheritance as the isMuo 
of a female slave by a Biuka, 


The custom of Pat marriage among the Mardthas, and Ndird amongst the in* 
habitants of Ouzerut, referred to, and the aufeliuritics hearing on the subject 
considered and diacusaed. 

The sons of a PunarhJm (twico-niarried woman) by a duly-contracted 
mai'riagc, y.r., in accordance with the custom of the caste, are legitimate and, as 
to the rigid of iuheritance and extent of shares, rank on a par %vith the sons by 
lagnet marriage. 

G, a Sudra woman, was marnod to T (also a Hudra) by Pat marriage, without 
having received ikclho? chill (roioase) from her first hnsliaud, who was then liv- 
ing, or obtained any other sauctioa of luir Pat with T 


Ilell timt the intercourse betw'een G and T w’aa adulterous, and tlmt, there- 
fore, = the idahitiff, their son, being the result of such interenurao, was not enti- 
.y,ed,do take as even to the extent of half a shave, and w&a not a: Dmlpuhut 
ilm Wpe of Yajnydvalkya’s text, or recognized as sueli hy other cbminen- 
!. HA however, hold entitled to maiutc^axwo, he ixad been recog- 
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TiriJ^ was a special appeal from tlie decision of 0* B* Ixoii, 
Acting Joint Judge at Tanna^ iwersing tie decree ofVdman 
Ganesii BakUe, Subordinate J udge at Sinnar. 

Tlio_^ facts of tlie case were as follows : — ‘Tej^ Kurad died in 186G, 
loavingv suiwmng liim^ tlie defendants (special appellants) R^.bi 
his widows and Dliondi and SaHiu^ Hs daughters. The fourth and 
fifth defendants, Mahadya and Phulchand, were distant inalo 
relations of Tejd Kurad. The plaintiff Govinda claimed, as his 
son and heir by Gau, an alleged wife of Tcja by the 
ceremony, to be entitled to certain lands. Tejd died without 
leaving any male issue other than Govindd. Previously to her 
connection with Tejd, Gau had been, by lagnct.^o wife of Bhagu, 
fi’cm whom she separated herself and went to live with Tejd for 
some time, during which Govind was born to her. Teja believed 
Goviiida to be, and treated him as, his son. The defendant Ralii, 
Tejd s lagna wife, and the husband of. Tejd^s daughters (the 
second and third defendants) and defendant Maliddyd had also 
described and treated Govinda as the son of Teja. 


X875. 


11X*1V ANB 
OTHKBS ^ 

V. 

YALAI) T12JA', 


The Subordinate Judge found that Govinda was not the son el: 
Tejd, either legitimate or illegitimate, and dismissed his suit with 
costs. 


The Joint Judge (Mr. Izon) reversed the decree of tlio SuIj- 
ordinate Judge, and luade a decree for the plaintiff with costs 
against the four first defendants. He found, as a hud:-, that thf^rc 
had been a ceremony of marriage solemnized between Teja and 
Gau, but that it was invalid, inasmuch as Bhagn, the liusband of 
Gau by was then living, and there v as not any sufiiciont 

evidence that ho had divorced lier. He further found that Govinda 
the illegitimate son of Tojii and, being a Hudra, was, iii 
default of a logiriiimtc son, his heir. 

The amo wa-s aigued before Westropf, O.J., and LAumr, J., 
on the 5th July 1875. 

Gohthh'fs (for DhinlJliU Maikurfhlnii^ Govoriiinent Pleader) for 
the appellants. — Plaint-iff^s mother, Gau, had been lawfully married 
to Bhagu. There is nothing to show that Gau and her h^band 
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IS75. BhAgii liad no access to oadi otlicr^ wliilo Qaii lived with Toja m 
lU'ni ANB Ms wife by lYd anarriage. 

Oi’HBtUS 

[WnsTKOPP, 0 J,:~Do you widi to Imv’c an is*iio on llmt quc^- 
WhAi} tion ?] 


Sucli issue is uimeeessttpy^ as ib lias been Minid by the lowca 
Courts that Oau% iu<irriago with Phagn had not been ilisscdved 
at tliG tiiiiu of her alleged PfU with Teja. A woniaii who rcnnai* 
rics in tlio life-*timo of her first husband caniuA ho regarded 
as the lawiHil wife of her second |^ubhand: Khauktr \\ 
hu'(L). No custom can rondor such second mamago leged and 
valid : Rqj* v. Karmh Goja (2). Tejfds intercourse with GaUj, 
therefore, was adulterous, naintiif^ eousef^ucntly, as the result 
of hmli intercourse^ could not ho considered as an illegitiinato sou 
of Teja, who wmuld ho entitled to inherit Hs (Tejfits) properly 
under the Hindu law, in profcroiico to Teja^s widow?' and daugh- 
ters or their offspring. The expression illegitimate sons 
used hy Strange^ Macnaghton, and some other writers on Hindu 
law is rather misleading. The illogitnnato sons who are 
titled to inherit hy Hindu law among tho Sndras ai^c sons of 
slaves {DtUtjjnfm)y expressly mentioned in ihui law. A H/h/- 
pidm^ according to tho writers on Hindu law, is the. son of a 
female slave No more extoiided meaning should 1)0 given to 
that term. Plaintilf is not a Badjjidia within the meaning oi 
that definition. His niothei', Gau, was not tho DdYi (a fmniile 
sLivo) of Tejct, wdioso property plaintilf now seeks to recover. 
Th5 subject Iius been tally discussed in Pans! KtnjaJif Batajant 
lYiqiutla (3). According to that case, to entitle the illegitiimito 
sons of a Siidra by a Butb’a woman to inherit a share in tho family 
property, tho woman must have been uninanied. Tho learned 
pleader also referred to Vyav. Alay. Ch. IV , Sea 4, pi 32 (Sto. H. L. 
BEs. 55) ; Mit., Ch. I, See. 12, pi 2 (Btu, IT. H Bks. p. 420) ; 
L West and Buhlor,pp. 47,4b j Steele on Hindu Law and Cus- 
pp. 41, 179. 



Mrdijnih for tho respoiidcnt.~TTio objection that 
to inherit, on the ground that ho is not 
fit 0. Roji. SSL (2) 2 Boro, H. 0. Bqp* R?. 
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TejiVs illegitimafce son Tby a slavo or Bad^ was never taken in ilio 1^75. 
Courts below* Moreover^ tlio meaning of tlio woixl Ddsi^ as given Tva’iii akb 
by Professor Wilson in liis Sanskrit and Englisk Dictionary^ is 
sulSciently largo to iucliido a woman of Gau^s i30sitioii in yilabTija' 
prosoiit casG^ and to ontiilc Iicr 6on to snoccod to TejtPs property. 

The cases mentioned by Messrs. West and Bulilei* at pages 53^ 

5(b 57j and 59 of tlio first volume of tlieir work support plaintiff^ 
claim. 

Tlio judgment of tlio Com t was dcliycrod by 
WnSTRorp^ 0 J,, wlio baving stated tbo facts proceeded as fol- 
loWvS :~ 

Tlio findiiigb of fact of tlio Joint Judge are^ inspecial ap- 
peal, binding on this Court. Tcjii Kurad, Gau, and all of tlio 
parties to this suit, are admitted to belong to the Sudra tribe, and ^ 
it has not been denied that their caste is one in which the custom of 
romaiTiage prevails. The pleader for the special appellants at 
first contended that non-access of Bliagu to Gan wa^^ not found 
as a fact, but when olforod by tins Court an issue on the question 
of access or non-access, declined it, and abandoned that point. 

He contended, however, that as the PiU marriage was void, 
iiiasiniich as Gan had not boon divorced from Bliagu, who was 
still living, tho plaintiff must bo legarded as the result of an 
adiiltorous inicrcourso, and, therefore, could not bo deemed such 
an iliegitimato child as might, by the lliiiclu law applicable to 
Siidras, succeed to tho estate of his putative father. Whether, 
under such circiunstanccs, the plaintiff is entitled, as illegitimate 
:son of Tcja Navheiji, to succeed to tho land in dis23ute, is the 
main question now before us. 

Tn.tho arguments upon that question, the scope of the term 
BddpufhOj frequently employed by hlindii jurists who have treat- 
ed of tho lights of iliegitimato offspring, has boon much disoussod* 
Translators of those authors have usually rendered that term as 
tho son of a female slave ; and for tho special appellants it 
has been contended that Bdbljmtra cannot be accepted as having 
any more extended signification, IVhothor it can bo so limited, 
wo shall proceed to consider after wo have referred to those 
passages in tho Ban&krit works of chief importance in this Pre- 
eidenoy which touch tho lights of illegitimatos, first, howeTor, 

♦ 
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1875. premising*, as tlio general result of tlm autliorities Ijotli juridical 
and forensic, that amongst tiro tlireo regenerate classes ut ilin- 
oriiHEs (Bi’alunanSj Khliafadyas anil Vaisy.-ih, ) illcgitsmato cliildren 

OoviM> ai'o entitled to inniutcnnnce ; Irat, unless llicre ho local usage t(v 
’ tlie cnnlivu'y, cannot inhecit. (1), and tliat auiongst tlie Smlra, 
olassj illegitimate clnldieii, in ccilam cases at least, do ndierit (i), 
'Jdio extent to which this uglit exists wobliall presently ccuisidci*. 

The Smuti writer' Tajiiyavnlkya says ; ‘‘ A son begotten by 
a man of the servile class on his female alave^ may receive a share 
by his father’s choice j or, after the death of the father, the hreth- 
ron shall allot him half a sliai’c (3). Should ho have no bi’other, 
he shall take the whole, unless there bo a daughter’s son” (t). 

It will bo observed that, in the concluding exception in that text, 
Yajnysivalkya mentions only the daughter’s sou, and omits the 
widow and the danghtei', both of whom, in the ordinary course 
of succession amongst legitimates, rank before the daughter’s 
son. The most probable explanation of this omission is that 
Yajnyavalkya, by the daughter’s son p«hu), moaiit thex 

appointed daughter’s son — the phrase indilka though 

literally moaning daughter’s son, yet technically denoting the 
appointed daughter’s son (5). In the days of Ya jnyavalkya and 
Manu the son of an appointed daughter laukccl next m succes- 
sion to the Aurasa (legitimate horn sou) (6). Since, however, the 
commcncomenb of the Kali-Yinj the filiation u£ any hut a .son 
legally begotten or given iii adoption by his parents is proliibit- 

(1) Mami, Cli. IX, pi. l.'.S ; 3 Dig Bt. V, Ch.3,i.l. C'lAVI, CLXXTjl ; 
7 Mooro IiwI. Apx>. 18 ; 1 Sti.i. If D b1.7fl.71 137 ; 2 id, 70 71 ; D<iy.i yiWmga 
(Burnell’s tianslation) p. 25, pi 33 ; 1. West .-mil Buliloi, 47, <3.2 ; 1 .S. 1). A. 
(Qftle.) Hop. SS (Mohun Stiiy v. Chnmiui Itoi) 3 Id. 132 {Prnthvd Hutij v. Punic 
MidtmeJ. 

(2) 1 Sfbra. H. L. 60-70 173 ; .3 Big Bk. V, Oh. Ill, pi (’LXXIV. (o pi. ULXXTF ; 
Hbsrling, pi. 160 ; 1 Msmi. II. L. IS j 2 IiL 15 IB « ; M.uni, Ch. IX, pi, 171 ; 
I>ayaV*liliga(Bmn<Jll) p, 17, pl.2i; I. We'.tand Buhler, 47— ( 3 . 1, 48-Q, 3, ilu'j. 

13) 8 Big Bk. V, Oh. HI, pi. CLXXIf, 

* 1 rill pi, OBXXV. Aod, Vivada Ghintamaai 274, 275 (T-igora’a lianstation), 

S iiSfc., Ch. 1, Sw. XI, pi. 3. 

% ll-Y* Ch. 4* S. 2, pi. CO, C'CI, ceill, lo COXIIl, COSV. CCXVI, 
as® 127 to MO i SlxUk., Ch, I, Sou Xb 
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eel (1), ' Vijtiydnesvara in the MitSkshara, which Is of gi'eat au* 1875, 
thorlfcyin this Presidency^ in commenting on the above tosfc of ha'ihaisib 
Y ajiiy^ivalkya, would, in tho passages which we are about to oihers 
quotO;, apj^ear to have given to imtnha iniird its literal sigiiiiica- GoveihB ^ 
lion of “ any daughter’s son^’ rather than its technical value ap- 
pointed daughter's and thus to have expanded Ya j iiy^-valkya^s 

text by bringing daughter's sons at large, as disimguishecl from 
the more limited category of appointed daughter’s sons, into 
competition with such illegitiinato sons of the last owner as may 
fall within the scope of the teiin The woul used in 

Yajnyavalkya^s text, which, in the translation by Colebrooke, 
has been rendered “ female slave is Bihi, The 12tli Section 
of tho 1st Chapter of Colebrooke^s translation of the Mitakshara, 
pages 323, 323, which contains the commentary of Vijny^nesvara, 
to which we have referred, is as follows 


1, The author (Yajnydvalkya) next delivered a special rule 
concerning tho partition of a Sudra’s goods. ^ Even a son, 
begotten by a Sudra on a female slave, may take a share by the 
fathor^s choice, [Jatopi dasyam (i e., on a Bisi) 8^dtena Kcanai^ 
ionsaJiato hJiavct]. But, if the fatliei' be dead, the brothern 
should make him partaker of the moiety of a share ; and one, 
who has no brothers, may inherit the whole property, in default 
of daughter's sons ’ (2) 

2. The son, begotten by a Sudra on a female slave {Sudrena 
dasyam { L on aJ)dsi) samid-pamiah fittrahl obtains a share 
by the father’s choice, or afc his pleasure. But after [tho demise 
of] (3) the father, if there be sons of a wedded wife, let these 
brothers allow tho son of the female slave (Ddslpidra) to parti- 
cipate for half a share ; that is, lot them give him half [as much 
as is Dhe amount of ono brother's] (4) allotment. However, 
should there be no sons of a wedded wife, the son of a female 
slave [Dusvimtra'l takes the whole estate, provided there be no 

(1) SDig. Bk. V, Ch. IV, S. S, pi. OCLXXIX, OOLXXX ; general note to 
tianslation of Mana, in 4.U ; Vyav. Maynka, C'ln TV, Sac* IV, pL 40 j Batt* 
Mimansa, S* 1, pi. 64; 10 Bom. H. 0. Bep 208, 275 j Snmti Chamluka 
Bin X, pL 5, 0, 7, p. 142. 

« (2) Yapiyivalk^a, 

(3) Balam Bhaita, (4) Tka Btdmihtiu and Bulm BJi&ita, 

^1 
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dauglitor of a wife nor sons of flangliters. But if tkore ha stich, 
tlie son of tlxe female Hhve (Mn^mtya) participates for Iialf a 
sliaro only/^ 

3, Prom tlio montion of: a, Smlra in iliis place [ifc followB 
tliat] ilio son begottcai l\y a imui of u rifgDneraie tribe on a ftmmle 
shvo (t.fh^ on does not fibiaiu 

a; share even by the failior's (iioicc^;, nor tlie whole' (‘states after his 
tlomiBo, But^ if he bo tlocih^^ lie roceiYOs a Bimplo luaiiitonfmco/^ 


Tho result of the foregoing Commentary appears to us to bo 
that VijnydiiesYara liolcls tha% amongst Bmlrasjj tiro father of 
on illogitimato son by a Drm may in ids (the futhorcs) lifo4imo 
allot to such son a share c(j[ual to that of a logitimato son 5 aiul, if 
the father die without maldtig >such an allotmontj tho illegitimata 
son by tho Dasl is entitled to half of tho share of a legitimate 
son ; and, if there be no legitimate son, and no logitimato daugliter 
or son of such a daughtox*, the illogitimato son by the Das/ takes 
tho whole estate. If, however, there be a legitimate daughter or ^ 
legitimate son of such a daughtei', the illegitimate son %voiild take * 
only half the share of a legitimate son ; and such daughter or 
daughter's son would take the residue ol; the property, subject, 
of course, to the charge of maintaining tho widow of the decoased 
proprietor. Tho cases, (with pcrliaps two {’xceptiijiis,) in this 
Presidency, mentioned l)y Mossi‘s. West and Biililer, and onr 
own experience lead us, without liositatioxx, to tiu'. conclusion, 
that the law has liei^e boon adiiiinisterod in accordance with what 
has been just stated as tho doctrine cxprc.ssod or implied by 
Vijiiyancsv ara in the Mitaksbara. Ho is silent as to tho "widow, 
who, in the ordinary course of succession, would come before 
either the daughter or the daughter s som ^^Iie position Hhoidd bo 
noted of the passages, which we have ({noted from his work in 
tliat portion of it which treats of llie rights of boub at huge to 
inherit, and the prelude to that which immediately follows, vk 
^^a%atsons,plmcipalrra/^ 5 vTa 7 ^.to the hmitage. has been 

: Bhomu Tho order of succession among all (tribes and classes) 

,i if tern, is next declared ” ( 1 ) , Ho thexi proceeds to treat 

parents, brothers, &a The 

tmnsJraion of the MiUK Ch. 11, S, L pi L 



VOL, 1,3 


BOMBAY SEBIES, lOJ 

preforence of the daughters and sons of daughters^ in tlio ease of . 

Sudms, to illegitiiniito sons, and tlic omission to monfcion or give and 

precedence to the widow in the case of sacli sons, appear to, bo the 
result of arbitrary aiTungenicnt ratlior than of logical scf(ncncc oi' ^ , 

coriBistency with the general scliomo o£ iaheriiaiice. Bueli an 
ai‘rangement is ouo of nuinox'ous disturbances of tliat general 
scheme ; for iustaiico^ Vijnyitnesvara’s prcforonco of the paternal 
grand'-mother to tlio paternal grand-father (1), A note to Dr, 

Muir^s Sanskrit Texts^ Voh II, pages 170, l7l, taken from Roth, 
indicates the source of these deviations: “Vodic iutorprctatioii 
could impose on itself no greater obstruction than to imagine that 
the Indian commentators wero infallible, or that they had inherited 
traditions which were of any value. Even a superficial examina- 
tion shows that their plan of interpretation is the very opposite 
of traditional ; that it is really a grammatical and etymological 
one, which only agrees with the former method in the erroneous 
system of explaining every verse, every lino, QVevj word by itself, 
without incpiiring if the results so obtained hannoniso with those 
obtained from other quarters/^ &c, Jimiita VaLana, in a passage 
in' the Daya Bhaga (Oh. IX., pL 31), gi^es to the son of a Sudra 
by an unmarried woman the whole property if there be no Icgiti-, 
mate son and no daughter's son, and, if there ].)o a dal^gliter^s 
, son^ permits the son by an unmaxTlod woman to share equally 
with the daughter's son, assigning a reason for tins disposition,- 
' which proves that he too departed from the more strict aiid tech- 
nical signification of imfnlm iniim^ vk., son of an appointed 
daughter, and used the term in its ordinary literal signification of 
son of any daughter, whether cappointod or not. That reason is, 

— :^'‘itisfi.t that tho allotment should be equals since the one, 
thfangh born of an mimanued woman, is tlio son of the owner ; and 
the other, though sprung from a married woman, is only liis ' 
daughter’s son^\ Devanda Bhatta, whose autliority prevails more' 
in: the southern part of the peninsula than in this Presidency, :bi- ^ 
,,terpretsth 0 torni daughters son {}mtnh:timtm) occurring in the- 
■ text of Yajnyavalkya commented on, as above pxeutioaed^ in tho 
Mit^kshara,, as including the wife and daughters,, and as permit-; ■ 
.^'fl%;them to share equally with the illegitimate son >y;a Dtfe); 

■’! C^^lebvooke’s trauslaiion oi: tke MiUk, Oli. S, Y./'pl. ly S/A'. “'i ril 
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The obiter clictim of tlie siiastri, iji fayour of a mclow if tliero 

Ha'ht and had been onc^ in his reply to Question 12 at page 56 of L West 
andBlihler, and the opinion of ilic shastri In favour of equality of 
OoviND ^ shares betwoon the daughter and son in his reply to Question 17 

V AlfAX^ X EJA * TIT 

at page GO j and also the roply of the shastri to Question Ij boc- 
tion 5, at page Go^ 'vvhero ho assigns one-half to tho daughter aiul 
one-half to the son of an illegitimate soU;, may havo„bccu suggest- 
ed by the views of Deviiuda 'Bhatfca and Jiinuta Yaliana, although 
they do not refer to tliosetiullioi's. Tho ohiler didimtim reply 
to Question 12^ in tho remark of Messrs. “West and Biihlor 
(page 57)^ I'ightly denied to be law amongst Sndras in this Presi- 
dency. G.liey s^iy : ^"^The illegitiuiate son would inherit tho whole 
estate of his father^ even thongh a., widow of tlio latter bo living^'; 
and their roinark^ at page to the effect that tho son of tho 
illogitimato son takes only tho lat^e^'^s half sharc^ rightly domes 
the equality of shares assigned to him and the daughter by the 
shastri. Those observations of Messrs. West and Biihler are 
certainly in accordfineo with tho Mitakshara Tho exclusion 
of the Mahdar widow (a widow who has been twice married)^ 
is also sux'iported by tho cciso embodied in Question Sj mid tho 
shastiTs reply thereto at page u 8 of I. West and Bllhlcn The 
Vyavaluira Mayukha (by NilakanLhii), tho other leading authority 
here, coiitainSj as regards tho respective rights, amongst Sudras, 
of tho widow and illogitimato sons, nothing inconsistent with the 
'Mitaksliam; and not only makes no reservation in her favour, 
but is silent also as to daughte]*s and tlieir sons. Placitiun 28 o,£ 
Chap. lY, Sec. 4, in quoting Deviila as to sons of a Sudra woman 
by a man of erpuil class, probably apjilios to li^gitimato soi\s only. 
Inplac, 32 aloiio Goes ho distinctly deal with the rights of tho' 
illegitima^to sons of a Suura ivoinaii by a man of er(nal class, ihd 
merely wdth reference to their rights as against lagitinuito 
feihi And, not' with rcforenco to daughters or their tos. 'Ml 



p£ the subject of illegitimate cHld^ 
upon it vay 

or by dlro'ct ifiiplicatioglisa^l;^ 
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Wo now proceed to .refer to a diclnm of Lord CamiR in Bri 
Getjapaihi BadhilM Fatta r.Bd Gajapflii Ffilamcmi Fafta, Malta 
Dtaij, and anofclior appeal consolidated witli it (1). Tlie dodsioii, 
lio'wev'cr^ solely turned upon tlio coi^stiniction of documents 
containing certain tc]^uls of compromise. Tlie rcmai'lcs of Lord 
Cairns, at page 513 of ilio report 'l)y Hr. Moore and tlirougliout 
it, show tins to Iuito Leen so. Tlie to which wo refer^ 

was, therefore, extra-judicial. Any exjnossion, howovxw, of the 
opinions of tlicir Lordships of tlm Privy Council necessarily carries 
with it great wxnglit. It is at page 50(1 where, in giving the judg- 
ment of the Pin vy Council, and wdillo speaking of -vvliat would 
have been ilie rights of the sons of Padmanabha, if there had not 
boon any compromise, his Lordship is reported as having said : — 


1§75. 


IvA'jrt 

OTllBRH 

0 . 

Qoyjkd 
VAJ^AU TiirTA', 


Supposing the sons, or either of them, to have been legiti- 
mate, the wddow (of Padmanablia) could have been entitled to 
maintenance only, Had both the sons been illegitimate, their 
claim, unless some special custom governed the .case (which is 
not in proof), would have been to maintenance only. In this last- 
named ease the widow would have had the ordinary estate of a 
Hindri widow/^ The marginal note to the report is erroneous, 
clearly referring to Padmanablia under the letter" A,- it describes 
him as a Ilihdii, either without caste or of the Sudra class’^.' 
'®ui their Lordships of the Privy Council did not annomico that'"* 
they had come to any such conclusion, and, so far as we can 
.^perceivo, there was not any allegation in the pleadings that 
tadmanabha was a Budra or below a Sudra. . There was, however, 
in the pleadings on one side an assertion that Gopinadha, one of. 
his ; sons, and Gopinadha^s son, the appellant, were oiitcastes or 
at best of the Sudra class (page 499), The Civil Judge, however, 

, faund ' Gopinadha to bo of the Kshatriya class (page 500). The 
T^ gh Court of Madras held his father Padmanabha to be a Rajput 
by casto which they deemed to bo a mixed class between the 
. second (Kshatriya) and the third (Vaisya)^ of the regenerate 
f, classes, and that the mother of Gopinadha \vas a, concubine of 


;^Pa(lniaTiabha and^ a woman of the Karn^m casta, and,..aS;SriGla, • 
jthpy "regarded her as, at lea^t^ a Vaisya, ahcl perhaps, more 

as Mqove Tnd, m ; S. 0. 0 Bspg. L. B. 202 ^ 14 Calc,. W Ei '0,; 

^ MacL H.. 0* K673, 369, 



im 
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iS7«>w liably a*\TOiBaH o£ai)ii\c<l iiifeuoi* llio 

llA'm \m triya)^ Imt sn}jmoi to the third (Tai^yaj of 11 k rej.f(JierKie 
oijujN High Comt acccrdhe^ly e«unc‘ to ile cooeh^itiH iliat Ch,*- 

f^o\i\j> Dinncllin, heuKt* the illemriinaio ^•'Oii of I’adiu.oKihInj, ■'^\honi it 

y vLtiVp v^* A ' '' 

hold io he oiu^ ol thc’* iin\od cl e^e-^lHawfvK ihc setoinl and llu* 
iliird ol the legenrrato classes cunld noi'-nceecd iiopl} a lu ir 
of VacliHaaahlia (l)j althongh it tss of opiiuuu ibat laider tlie 
comproniiso lie Hiopinadliti) and Kushiuchandi’t^ atioflier mn uf 
Padinanabha; wlios' lei^iimiacy was also (lis])uied, were nutilled 
lo succeed to ilie properly ol Padamiiiahluu li nimeeessar}% 
for ilio purpose of consideimg the above c6V/?oa ol bor(H’hliiH| 
io (‘liter lacne deeply into ilic Cachs of ilK;si‘ appeals. If Ihidnu- 
imblia wore a Hiulraj as sbiiid iaiboluvul note to Mi% Mooreh> 
Kpori, no ^tliool ul Jlindii law woiild^ on aeeonnt of illegilimaty 
(ime oniplicated by ilic stain oitidiilicry or ineeistb have wludly 
e\ditded bis son> from inlioriting\ On the snp])nsiii(m^ then, 
lliui Padmanablia v?as a Sudut;, that part of tlie dir/ra? uf Lend 
CairnSj in wlucli ho says that, had both uF Padmanabluds 5>c‘ns 
been illegitiiiute, they ^vould have been cntiiled lu inaintonanco 
only, could not bo reconciled with any sclu^ol of linidti Jatv, 
Wo have already referred to the doctriiies oE the Benares^, !Waha« 
ratta^ Dimdda and Bengal schools as ropresented by tlio iii-* 
tttksharBj Afayiikha^ Dattaka Cliaiidrilva, and Doya Bliaga, rt‘- 
spectiyely, Thai oi the Mitliila school will be found at pages 
27 1, 275; of the Vivada Ohintamani (T^agoro^s trcinshuioii)» Wo 
think; howovw, that; when so speaking; LordCaimi niu^i liuro 
been regarding Iho status of those sons from the same piunt of 
Tiow as that of the Afadras High Court; which pronouneed thoni 
to be the illegitimato sons of a Bajpnt, i e ^ of a man of mixctl 
caste botween the second anti third regemeraio dasstv^, tim\ 
Aerefore; above tlic degree oi a Sndra. Thi^^ wmtild completoly 
reconcile Ms LordsMphsdec/aK^ with Ilic liiudiilaw (2)* ’i 


Wo itoW roYort to the <iiiGhUon as io the force of theiem 
DMpntm. The masculiue noun Dd^ or IMm i% by Professor 
Hi E. Wilson in liia ^Sanskrit and Jinglislx Bictionaiy published 
in 1819; explained as afishorinaB, a servant; a slave, 

fartJior sajs thal i k 

tH p. mm, (2) ? Mtee ts.iL Ayj., IS, 
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(a<s is well kno^vn Lore) tisod as an affix to tlic iiamos o£ Sadras, __187S. 
and adds tliafc it is occasionally employed lo indioato “ a por&on EA'nrAsu 
to wkom it is propex* to make gilts ” and “ a sago — one to xvlionx «huks 
tlic proper nature oi tlio soul x^ known TIio i'emininc. BtLt, c.ovixn 

*• A ^ J’ ^ 

110 dcsci’ibes as a fcinalo soiTaiii oi" slayOj tlio wife of a slave 
oraSudra/’ Professor Municr Williams, in his Sanskrit} und 
English Dictionary^ pnMislicd at OxEord in 1872^ dcscribcB 
Dtfe as a fisliormaii, a hoatnian and Bchl as a female 
servant or slave, servant-maid, 'whoic, harlot^' Mi\BmnGlbin 
the intx'odiiction to his translation of the Daya Vibliaga of Ma* 
dlniviya (p. XIV. and note), says that, in Southern India, ihe 
word Bdsi signifies also a female dancer attached to a temple ( 1 ), 

And Devanda Bhatla, in the Smriti Ohamhika, Oh. XI., S. 1, ph 
10 , 11 , in speaking of a wife inarriecl in the Asura form, observes : 

That woman, who has been purchased for value paid, is not 
stjled a Tahii 5 ^he associates neither in rites relating to deities 
nor ill rites relating to the manes. The learned call her a JDdsiJ^ 

The affinity between ^slavery and the condition of a Sndra ixS illus- 
trated by a text from Mann in the second voliinic of the Digest, 

Book III, Ch. 1 , S. 2 , ph XXXVI A Sudm, though emanci- 
pated by his nmstei", is not released from a state of seivitiide j 
for, of a xState which is natural to him, by whom can ho be divest- 
ed Culluca Bhatta’s comiiiont upon that text (Ibid) is:— 

Emancipated by him to whom he had become a slave by capture 

111 war or the like, a Sndra is not released from a state of servi- 
tude to Brahmaiias, since servitude is natural to him, who can 
divest Mm of a s&ate of slavery proper to the servile class ? 

Hence it is necessary that obedience bo paid by a Sndra to a 
Brahmana or twice-boim man. This is intended ; else the 
snbsocinont enumeration of slaves would bo nugatory*^' 

Mr. Colobrookc (2) remarks that issue by a concnblne 
(by which wo niidorstand him to mean BaBqmUtr) is described 
in the law as a son by a femalo slave or by a Sndra woman. If 
the father were a Sndx’a, ho might have allotted a share to Mb 
illegitimate son and for this he cites the passages in thoTVlitak- 
sliara, above quoted, which circumstance shows that, although 

(1) Soc 10 Mooxe lixd, App, 20S to the same efcot, 

(2) 0 btiange ii. h., |i, 
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1873. Mr. OolebrookCj XU Iiit. iiMU'-liiiun ol' ihdix, rriulcrt tl iliotmu /)«'/ 
Ba'ui 4M) a femle &lnx''e, ]io nncli''J“‘itooil it to jiicludu st Kxuh'.t xxouuin. 
ouiih-i commeiitatui’ {Jag'Uinatbn) upim pi. CliXXlV. (.tlif luv-i 

^ f.ox(\n ^ oC yapiy-tyalkyo) in 0o1t’lji'inj[st'~ ts nihlatuni uHlio Ilu/i •at, Yni, 
V. Ch. Ill, p.tgo Jldoftbi cHHlionnf 1 m) 1 'rdmuig 
to Jiimita "lalinna (proMTiity to 1)0 iigiiri lac utfoiioci 
^^Tlxc*sou old Buflxo !)} feiualo *^1 ive ot oilier Sudra waiuiiii 
not Jjiwlnlly inaiiiet^ mill In'- liavc* mi 

equal willi other sons/' Vacliospati (1)^ imrpurtiiitf 
to qnoto Yapiyavalkya^ myh A sun oi! n Buclra by mi tin- 
inairlctl woman niciy vcccivo a slurt by the pormi-n^ioit o! lus 
fal1)cr ; Init^ i? ilie Uiher be duul^ lie hball ruidYO ball of l!iu 
share oL Im brotliors who arc born liy luaiiietl wibt^ Hlunihl 
behave no brother, be shall iako ilia wliole^ nnlosh tluoo 
tlanghtcj/s son/'* In tlioiioto^ at p)gos 15 tiiid 1(1 ot Hir William 
Maenaghten^{3 Hiuclii Law^ that author gives it as Ihb opinion 
ibab woman wore not his (the putative litlier^s) foinale 

&ltivo^ the sou begotten on her by him would lun o no right to the 
inheiilanoc^ but only a claim to maiutenanee/^ For that reoiurk 
ho Im not given any reference i and, allhoiigli in Bengal he de- 
servedly enjoys a high reputation as a wiitor on Hindu law, 
Im opinion^ so far as it denies the right of inlieritaneo to iho sou 
of a Sudra by a concubino, who is not a Cemnie slave^ is ut 
vamneo^ not only with thextof authors wdiom xxm haxe already 
quoted, but also with the I)aya Bhagcq the leading treatise cm 
the laxY of inlieritaneo amongst Hindus in Bengal, at Ohap* X, 
pi 29^ of which the anthois Jimiita Vahana^ is, in Colcbx’ooko^ 
kanslation, ropresonted as saying Bui tlio bon of a Hmira 
by a female slave, or other unmaaTiod Siidra xvoniiin [5ia/r//sy0/ 
uparmia dmijatU SiHltvpufro'jj /e, literally, ^tho sou (born) 
to a Stidra by an inimariicd Basi or other Sndra^ [fomalt] may 
share equally with other ,sonB by consent of the father/^ For 
thfe ho cites Maii% Cln IX, pi 179. And inpL 30 ho says that 
without Buch consent ho shall take half a sltaro and in 
,pl, 81^ already abovo referred to, he continues thus Begot- 
l^xr mi wumnkd aiul having no brother, lie may 

pto whole property : provided there be not a daughter’s 
ordains : ^ ono who has bo brothers may 
' ^74 IrtoMed hj? Promno Oocim&r f #gorCi ^ 
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inlxerifc the wliolo property foi* want of daiightor’s sons.’ But, 187 5. 
if fcliere bo a tlanglxtor’b &onj be &baU .share oqnally with him : n Vm anu 
for no fipocial provision occurs : ami it is fib that the aliotmout 
should he 00 ual ; since the one, though born of an unman iud ,, , 

^ ^ y A J i u t 

woitiaiij is feon of tlio owner; and tlio oilier^ tliongli sprang from 
a mamed wonian^ is only liis daiiglitcr's son/^ In support of 
iliDSo latter placita lie cites the texts of Ynjnyriyalkya already 
set fox til in tlie quotations wliicli wo Imvo made from the Mitiik- 
shara. These three placita 29^ 30 and 31 in the Daya Bhaga 
show that Jimiita Valiana understood the term Dasi in a wide 
sonse^ including, speaking generally, any iinmarriod Siidra woman 
kept for the purpose of concubinage ; for Maiiu (Oh. IX^ p] J79) 
speaks only of the Das! of the putative father^ or of the Dds! 
of Ills Dd^ or Ddsa (Ddsa^Ddsi or, in the locative case^Deis^a- 
Ddsyamjf explained ])y Ohudimani as the wife of the putative 
father^s mole slave^ and by Srikribhna as the iiiiespousod con» 
cubine of his male slave (see Oolebrooke^s translation of the 
Dtiya Bhaga, page 151, in nuiis)^ and Yajuyavalkya uses only the 
term Dasyam (on a DdsI)^ or Ddblimtia (son of a Ddsi). 

Sit* William Macnaghteifs opinion would appear to rest on the 
limited view of the scope of the term Ddsi^ which tie High Court 
ol Madras seemed disposed to repudiate (1)^ Maintenance only 
was sought ill that case, and was granted, though opposed on 
lie ground that the plaintiff was not the son of a female slave 
but was the son of a zamindar (a Siidra) by a concubine. Mi% 

Mayno, for the defondant, had there argued that the plaintiff^ 
being the son of a Siuba, aniglit bo ontitlccl to inherit, although 
illegitimate, but was not entitled to maintenance. If it be true 
that tlio son ofaSudra by a female slave may inherit, but that 
the son of a concubine, who is free, cannot do so, an absurd coi> 
soquonce would seem to followr It is laid down by Katyayann 
(2 Dig*., Bk. Ill, S. 2, plv 49) iliai, if a mail approach his own 
ieniaio slave, a»l sho bear lain a son, she must, ia consideration 
o£ lior pi*ogeny, bo enfranchised with hor cluld”~-wliicli rule, 
Jagannatlu, tho comjaonLator, referring to other aathoifitics, 
says “ is applicable if hor masler have no legitimate or adopted 
son, for in that case .she need not be enfranchised,'’-’ Assuming 
{ 1)2 M.<wi II. C, Bejp. 293-295. 
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iEat, nnfler wicli clrcumsiwicte-j ilu‘ Budra fdtlicr of the illegiii- 
IHot liiate son {’inaiicip.ite't ili0 Eoinaln slave, and die, Hulisoijncutly 
<1. ' -^vhen fi'Cf, biai * io Wni aiuilliOT sen — the iunnei'iHegitonalc hoii 
V. iJu' TuV. iiihcril nm! tlio latini’ ilh'gi) un.it e san, ilnmoli liv" the s^nin 

father and niotliiTj noulcl nut, li Biv IV, .Mnciiaghttn’-' tluytme 
he con’oet. 

Nilahantli.l, iu the Vyavalmra i^Liyuldia, Clmp. tV, B. 1*, ])h SS, 
quoting Dcval.i, says . — >“ Tlio sun hogottou on a Hiiclra wo- 
man by any man of a 1 wieo-born ctes is notentiilud ioasbaro 
of land : imt one hogotlon on her, being of eqnal das'*, shall 
taho all tho ]m>})orty (whether hnd or riiatteh) : thu- is the law 
st'tfelod.’ Oj hind acquired by pinclnsc and tho other miules also. 
Tet he dties obtain a share of Iho raovtuhle wealth.” Th.it 
passage, m tilrcndy observed, ufois to Bndra women who are 
mii'imt ITo nest refeis to Sndia women, who are not married, 
thus :~~ 


“ 20, But the son by a Budra woman, not legally married, 
does not obtain a share, even of tho movcubla property. ” (K ho 
stopped hei'c, wo might suppose that ho wms speaking ol tho son 
of a Buch’a woman by a man of her oivn dass, but the sequel 
shows that lie was speaking only of the son of a Budra woman 
by a man of ono oi the twico-horn classes.) He contiunes : — 
And Mami : ' The son of a Brahman, a K&liatiiya, or a Yahya, by 
a woman of the seivilo das^, shall inheiit no jwrt of tho esi.ite 
[unless ho bo virtuous j nor ■jointly mtli oihei sons unle-'shis 


mother was lawfully married:] wli.itt.verlim lather may give him, 
lot that bo Ins own ” A piovious ji.issage (pi 27 qnoteil by Hila- 
kanth'd -iiom '5'ajnyHv.dky.i) (1) contempLiiod iho pos-'f.asbn by 
a Brahman of wives of tlic four tiibo',, indudiug the Budra j by a 
Kshafcriya of three, induding the Budra ; and by a Yms>a of two 


'inoluding tho Stidra— a limny, however, forhiddtm tu thelwiev- 
okisses since tho Krdt-nurf coramoncod (2j. This w ono 
'of many instances in wliidi conqnrat ivdy i^dorn writevf, on 
tSiadhlaw discussed, with as raudi zest a-, if it Mere living law, 

become obsolete. 

I J < fl) And SCO Mami, Cli. T.\', i)l. 119 to IBl. 

t-IX,, 1*1* CbXXIil. I il, L., do {Ed, of 1830). 
5*. 48g. Sraiiti ObaadiiU, CA X, p T* 
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la Blae. .30 Nilakaiifelia slill appear^ to treat of tlie oflsj)riag of ^ S7C. 

aSarlrawoman ky one of iko Iwico-born classes^ aarl Plac. 31 ju'ni wu 
applies to PratAomas only, la Plac. 33 ke treats of the Sadra 
class. Mr. Boiradailo traaslatos tkat passage tlms : — ‘‘ Yajuya- 
valkya statos a distinction with regard to a son begotten by a 
Sudra’ on a woman not married to kiui.” [The words “ to him ” 
are not iu tho origmak and appeal to have been improperly 
introdnoed Tho expression used is open iiStaijcm, which simply 
means “ an uninarned woman Tho traii'^latiou continues 
“ ' Even a son bogotten by a Sudra on a female slave may take a 
share by his father’s choice.’ ” [J'«/o2n' demjam {i. e., on a Dihi) 

8>nli(im KamrdoiisiihniO hliavd.] The words " his lather’s ” arcs 
not in tho loxtj but tho woid Kama, which means '’desiro” or 
“ choice ”, is, as wo shall see, interpreted liy Nilakanth^ to moan 
ploasuie of the father”. Tho translation continues : — " ’ But 
if the father be dead, tho brethren should make him pai taker 
of the moiety of a share.’ Choice (Kama), the pleasure of the 
fathex'. Eroni specifying’ hij a Sudra, it is clear that a son begot- 
ten by a tw'ice-born man on a female slave docs not obtain a 
share, oven liy tlie £ather’.s choice : neither, after the death of 
the lather, will he get tho half : nor, in the absence of sons or 
other heirs, will he get the whole. This is the argument of the 
Madana Ratna and others.” 

It certainly would appear that Jimiita Vahaiia and Nilakanthd 
concuiTed iu thinking that, in order to entitle the illegitimate 
offspring of a Sudra woman by a Sudra to inherit the property of 
the latter, or a share in it, she should bo " an tinmanied 'vya- 
man” (1), which expression, rqictilaifu (ov aparinitayam), when 
occurring in pi. 28 of Chap. IX, of the Daya Bh%a, is in the note 
to Oolobrooko’s translation, p. 150, explained as not married to 
any one, but kept for sensual gratification ”~and for ihis inter- 
pretation Srikrtshna is relied npibn. 

The condition, that tho Sudra woman should never have been 
mairicd to any man, has, in practice, as the cases in I, West and 
Biihlor, to which wo shall refer, show, been discarded in the Pre- 
sidency of Bombay. 

(1) Aec. Tivcala ClmiUmani, p, 275, T.tgoie’s traasl.ition, 
nlX-c 
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uniKii- 

Uuvixif 
V ALA.lt Ti'IJ A., 


AV’rtl! a vi'-AV ti> :i ci'^'ir unuo.-f jtai-lintf'.'f M.im; t4 t-fiftSj 

it is diYa-ahi..' T<,> iv’Vr !■< tL- r’i"i''nj. Av!.i.-!i n!;4<iiil4i'. Uy i-Mi-ii- 
prcVii'l' niu 'i!;',' i u llu- Su.Js'.i ;sml 

I'mi' a l.iiiij’ liiiM' pi-, s ii'i;'.]) i-. A.t .X\ , I---"'’! {-.visii-Ii rt" 

11-1 >iiiiy; : 1), fH-Uiud iji lir.:’ i*],' yiu' rc' 

tiuffrias-*' (>r wives iuitl Avidew.-. Btu-ii rvAiiiii'ciiigi.- auuni'-vt Miili- 
TOttiis ifS Cillv'l Pt'f oy i'dl^'h umuiig.st ilio inliiibiliiiiU of 
linxc-rafc is nituifil An instuuce, in Avliicli tliu Bailt- 

AtliUut refused to gmtifc a divorce to llu) fii-.d, wife .ui tlie gwuiinl 


oftlieluisbaudhaviDgconlractedaAvffrd inarriage. oeeirw hi i ISorr. 

Bcp., latCAlitioig \% 59 ; 2utl edition, p. <io. ()ilu v In.-taiuie^. 
enstom of eontraeiing sneli niavnage.s aiv nif'iii iotnul in -J, Blr.nige 
H. L.j pp. ilOi), 400. M.r, Htcole, wlio on sneb a .^idijcet, at higli 
aittlxority in tliirf Presidency, saiys tliat, tliougit |■ol•]>i^■|dt;u in tko 
preseut ago {KaU-yu<j) to ttvicc-bonx casttvs, it is not lorliiddi.ni 
to Sudvas (2). Maun (3) appear-s to liave limiied tlio pvobibi- 
tion to tlie twice-born classes j Dovala expressly permits remar- 
riage to all classes (but is not follotvod to tliat 'extent by any 
otber antlxor), and almost recommends it to tho stwile classes (4) . ^ 
A text of Harita implies that Sndras may remarry (5). ' j 

Mr. Steelo (G) says that " all tho lower castes admit the second 
marriage of wives in particular instance?, and of Avidows, tlie 
ceremonies at which differ in many respects from those ut a fir,-=t 
marriage.” At pp. 168, 169, 170, 171, 174, 181, 1st od., (7) ho 
onnmei’ates many instances in which it i.s allotvcd, in the eases 
of women whoso linsbands wore living j but on such occasions 
the proper course would ajjpoar to bo for the first husband to git'o 
the wife a cZJmr cl,Ulti,ov Avriting of divorcement, and generuHy 
tho conojirreuce of the caste i.s rotjuirod, ))nt not invarialdy. The 
general rule in tT|sj castes in which romaCTiugc is pormit.t<‘<l to a ■ 
woman, ftlthonglYf'''t.. been disputed by some pandiis, i.s that 
tho children by i >. {hi'jufi.)* mAvrhifC (i.e., first marrlagcoE 


' 5 , ( 1 )' Tilo wonk 

bfi iiotcfL ^ 


ex'v'ifptiuiiB in tho |>ivamhh* tluit Act hinMiKl 


^ J’ 


Onstoiin oC Htnti'tt -(AiisfiuBj 1st och, p]j. U5- 1^7 j eu*. |r|.it 56, 3i). 


r f - . m 3 T, a XY. >S, 5 , pi, CLVL p, 473 , 

p. 4?L (5) mi, H. Ill, pi Cf A^IIK 
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a ■wOiiiail) and iliosc by a clbiy contvacted PM inarmgo lia^o 

of[iuil riglits of iiilioritauce (1). Kaiit a.xi* 

OTirEas 


Wo think tliat ilio remiuks of M.cPHrB, West and Bhhler^ at 
page 60j VoL I. of their work^ to Case IG (p, 69) and at paged 
to Case, 17 fp. GO) and Case 18 (p. 01)^ must be regarded ajs 
ritferriug to the general Hindu law ; and that^ in making 
those roinarksj they had not in their imniediato contemplation 
the custom of remarringo so gouevally prevalent amongst the 
lower castes in this Presidency. The sons of a riuiarhhu (twice- 
married woman) by a duly contracted PtU inarriaga^ L i\, in 
a.ccordauc (3 wdth the custom ol: tlio castoj are legitimate ; and 
i‘auk^ as to the right of inheritanco and extent of shares, on a par 
•vviili iho sons by a Lor/mo mauTiage. In the second volinne of 
their work, at pp, 16 and IG, the same learned authors mention 
tw'o decisions (Cases 0 and 7) to that effect. 


Govixia 
Valau Teja' 


In the introduction to their l^ook, Vol. I, p. XLIIT, Messrs. 
"^Vest and Bliblov, following tlio MitaksliarsT, lay down tbe rule 
aa fco the rights of iulioritanco of the illogitimato issue of a Siidra, 
thus : — “ 111 the case of a Sudra heing an avihhalda (separated 
man) his share, on failure of the three legitimate doaceudantSj is 
iulieritod by his illegitimate sons, grandsons, or great-grandsons. 
If logitiinato descendanis be living, the illegitimate inherit half a 
share.” The precedents which they have collected, establish that 
in this Prcsidolicy, amongst Sudras, the illegitimate offspring of 
:i kept woman, or continuous concubine, are on- tlic same level as 
to inheritanco as the issue of a female slave hy a Sndra. Case u 
afe page 48; Case 4 at page 49 ; Cases 0 amd 7 at page 52 ; Case 8 
at page 53 ; Case 12 at page 56 ; and Cases 13 and 14 at page 57 
in I. West and Bulilcr — all show that this is so tinder ordinary 
oii’cmnsLanccs in this Presidency. 


Ondov such circnuistanccs the plaintiff, being tlic son rtf a 
kept woman, would, as against the legitimate daughters of IVj 
Knrad, have boon entitled to a half share. This being so, wo havo 
next to consider whether the special clrcinnstance, that the iuter- 
oourso hotwoou Teja Kurad and Gan, the mother of the plaintiil, 

(1) Isb c4. 1'. ISlj Apyx. 23 } 2mt. ed., !>. 179. 
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IK'jUiSli 
(iiiai.M 
I . 


wa‘^> tuliiltcTOii i~Mi{ iuvii" ivamd IVnm 

Iter fir'-i liu^liand^ 4>ro0iei‘ ’'*.nitn*r>n Iruhi lioa uf licr by 

IVd la Tefi ICurrdWiIU is f ha r h . 

. That adulieiT tuh ti atal ]wd li\ \ m ts ? 

(lime o! gf^ne clttraelu^ h abiuiciuiily shuwn h\ iha lihli 
Chapter ol i1h‘ V\a\ah an ila>nLlut laul the micitnl Hjuuii tie\l .. 
there i|Uukil 

It has been hthl in the High Court lluit ri eti-aom <»la |>ariit*u» 
lar ttusfe, peiiiutled a -noiuan in Ihe lile-lhno of her lus- 
bmiil to eontiaet a second nnmineo vdlhnnl /oh nas 5u 

valulj caul the reman ingo pindditible^ u girded tho mmuu^ 
under Boeliou 40 I of Oie IVnal Code j and the atd of the mnn^ nJu) 
ronlraeiccl iho nianiag<' and had hcxtud intuieoiuM^ ^uili her^, 
hekltoboiaiuishublc, as udulieiy, under Seetioii i07 of t!io sinu 
Uodo : Mfij. V, Au/s/za (JuJ(f (1;, In the ca^'eoL the laaUj he \\uuld 
noi bo punishable if; at the roinamage^ he Inincbtly beliered lliat 
the woman was not the wife of another intuu dhoiefao 

Eaiji (3). 

Lithe case o£ Eheinhy^ v. VmkUlmnlur (J^ whoh arose hi 
the CO, ’-to oi Bompiira Orulnnans^ wducii was Jauiul bj Ihe Court 
of Small Causes at Ahmcdabad to haye a eiistmu permitting 
Nufnl or renuriage^ the High Court held tlial a wonuui;, wdiOj in 
ihe life-tiino of hor liusbantb had remmned tsV/unr / /^/n re/?v i /, 
w^as not the legal ‘witu oi the poison whtau she so mairied ; but, as 
liis cuncaibino and mother of his ihegetiuiate ehildrtu^ wa-- en- 
titled to niaintenanco atter Ins death out ol his estaus S(eele ( Ij 
that tho children of a woman hying in aduiierj have no iustis 
In VatiEitiEi Niujydtf y. Did^i Dcoujaut Kafjvdif (a) iho High 
Court of Madias held that ihe illegitimate ^‘on of a Hitdun being 
the oifsprhig of an incestuous intereomv? (bidweim a fathc^rdn-law 
and his dauglilciHn-Iaw}^ K lud, uiitiileu U) iuIutII. ui* slruo in thi' 
property of Ins putativu futheis That- Cuiul i-xprus^aHl nn opinion 
that the decision bhotihl be the >anio io u oasii uF adulierv^ it 
being m\ intoreourso in viMadiuu of Liw Ai page 1*3 of IVesi 

j and BUMcryVoL I’Hhero is a case of the year whudi A 

- . " -<1:, 

i;Oi); 2"Boia; xr. C. Ikp. 117. (■’) o ili.uiu tf C. lUi,. Ci'. (U. 17. 

iltfriffeta, H. V- iiap- 381. i4) Ui cl., ]). is-i; Slid ul.. ]>. J&i, 

S ■ '.(3) 4 Matl, H, C. lXej>. m 
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diroctly iu point Ijore, A man liad two wivos^ ono by Lagna 
aial tlio otlici* by Prif, Ho niaiiicd a third by Pc'd } bur first lias* 
baiicb who was lirap;^ had not assented to her second Diai*ri» 
ago. KliO boro a daughter to licr Pal husband. The question w<as 
w^bitli^er the daughter could succeed to herfatlier^s property after 
his death ; and the shastiL advised the Zillah Coint at ShoJapiir 
that it is not legal for a woman io enter into a Felt mariiago 
without having previously obtained permission of her husbemeb tin- 
loss ho is dead The daughtorj thcicforo, can liavo no share iu the 
property of the deceased father. But as she was the lOsuU of the 
Fat mairiagCj, the hoirs^ who will take the assets of the dcceahcd^ 
inust support her. The Ij(ujna and the Cist Ftii wives will be the 
heirs ol the deceased, entitled to take all liis property/^ 

^ Upon these authorities wo think that the platntfff, being the 
result of an adulterous intorcourso between Teja Ivui'ad <aiid Gaii, 
cannot take ch heir oven to the extent of half a sliaro, and is not 
a Ddbipiih a within the scope of Yajnyavalkya\ text or recognized 
u s Buoli by the commentators. But^ having been recogniaod as his 
son by Tej^ ICtirad^ wo think that the plaintiff is entitled io main- 
toiianeo ; and^ in order to prevent further litigation^ we bliall direct 
the Court of first insianco to ascertain and allot to Inin out of the 
estate of Teja Kurad a liberal but siiiiable mamtenaBoO;, having 
duo regard to the extent of the estate. 

Ill Miifl'ii<yaium7j V, Veibcatanvura (1) Sir J* Colvilo in giving 
the judgment of the Privy Council said : — It appears, however, 
to tlieir Lordships tliat, if it bo established that the x'ospoiident 
was the natural son of this Hindu father, and recognized by him 
as bueh, it is no^t essential to his title to inaintonanco that ho 
should be shown to be born in the house of liis father or of a 
concubine possessing a peculiar status therein. They concur in 
the judgment of the High Court upon thi^ point, against which 
little, if anything, has been urged at the bar.^^ 

The claim of the plaintiff to hdimf being disposed of in the 
negative, the estate (subject to his mamtenanco) will descend 
according to the ordinary canons of descent in force in tliis ProsU 
dency ; but it k nimocesfeary to make any special rof eronoe in the 

(1} 13 Mooic Iiici App. 203* I sec p. 220. 


1873. 


Ba'HX AXj> 

O'JllUvS 

UfHljSD 
Yai AU ’j’wAS 
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Vahai.» Tr.Hi. 


flccrce to ilmi} cfloiir, uiul v,w liavu not Ikvai iuvitrd by \]n) pctriie?:; 
HO to do. 

Wo fchulb i'UOri’f-'^uo sihijOy ivreivc tlii' dvOcr^'o fO' ilrj dw/nt 
Judge, i\ud i!to {'IniiHi (d lieo pbdiirill' la Jr ul’ ’feja 

Kurad io lii:;'. (‘'duio ; hui Av,' dlodarn ila-H ilir- {Jaiidilf U ^-viUhM 
io nmiifiaiauct^ out .J*l!iu{. es[;i,Uo auti W(^ (iii'eal fur. IJ.urt ni* dh-t 
iuataiico to fix a. Ubeivl atul >j?ihitdo iiiaiiih’imuce ibr iiing Itavimr 
duo la^prd to th{.’, ext'oiil- ami value ul! the o‘:>titto oi d'eja KunuL 


Looking ul lln?. conduut of the iaaiaKg wo tliink liuiL Hie bum.fc 
tUrociion vdueb. Avoeau iiiaku as to costs, islluii: llic I'Kirrics resp<;ri^ 
ivciy Khoiild IkuU’ llicir oavu CilsIs of Hki suit and of hoik an}te;ds. 


Wo are iudobtodio Mr. Jusfico Niuialdnai Haviila.s and In the 
Ilojioitrablo Vow Sakeb V, InL Maiidlik for vuliiahlo aasisiaticu as 
to tlio orighuii vSunskrii of tlic texts ui: Hindu lasv lo which 
have referred. 


A'c'/c,-— CumpiU’c Xxtrtnn /Jktra \\ IhiUnd Ovtrj 1 FufL L. ‘H. (Calo.) L 


[ORIGINAL CIANL JlTRlrf'DIOTION/i 

ErclesuuiUaiL 

^ In riiE rviATTLii or ttik last VriLL and TusaiuruNx or IvAMCtlAXnkA 

J ttJUijiry ^ A 3C SlI A 1 AX J f . 

VIX.i'YAKaA'V KAMCHAA^DKA LAKSJIMAXJI AviujcANr. 

n^in--rrGhtfh~~Au)n<d>/-^ ” fr'd'r ‘^-Coioi /%•'-> Ad ( VI r, rii isto;, 

8rln'-(iuh^ /.j ('Idv^tj 11. 

Po? the iHireoso of (IcicnniniiW; tiuj eJ’^>hal;o focto ]>u rinUin vt. sp-ni uf hh uinniity 
ila> Uio Court L'Vc:i Aot (ML of .Sdu-huie 1,, Clwr li, 

mtiJib he takcato aieau the unraicei v:\iuc oi the ariiuiily, tiiKliu«ttvu liuKvAho 
amount of a yearly payment. 

-W'kAo the jjroperty, in (»f vlueh pv(j]>ate i'nnorU;*e<’d, ilic 

amount of tJie nioitga^'o iaeuinhnuwc nai^t he ^lediU’U’.O hum the nuido't a aha; of 
the prox-)erty, aiul ike foe diargotl <ai Iko haliuiee, 

• The applicant in Hiis caso applied to -H AV. Orr, E(.-ck-siaHiical 
Ri^gisti'S’i'; for probate of the ivill of liiiinclimitbn JjaksiLinunjij 
ctated the 10th May 1871, and made in Bombay, and, 
MPlspIf .' WIG imdcr the provisiona of the Hindu ‘VVilla Act 

: . . . . 
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By the will the te.stator^s AricloWj ibiapiuMiaLa-i, and liis son the 
applicant were appointed executors, and they and Lis daughter ixi'hf 
hlaniklnii wore Ills only next of kin. The tt*stotor died ])os- MArm? up 
sessod. ox both niovoablo ana nmnoveablo property willun tlio ‘Wili. axj> 
jm/isdietion of tlio High Court of Bombay, and among tho hioyo« 
u.bhi prop(n‘ty was im ainmity of Its. 5(bOO(L granted, by the Sec- 
rotary of State foi** India in Oonncil to tho testator^ his ]ieii'»s, Laicsuaianju 
exeeutors, adininistrators, and assigns^ to commenco from the 
23rd Oeiolier 1877. Tliis annuity wuf,s iiiortgagodj, and the ap- 
plicant, Li liis affidavit on which he applied for probate, alleged 
that tho amount then duo at the foot of tlio luortgago was 
Ks. (>,07,10-1^ that tho annuity was of tho value of Rs. 8,00,000^ 
and that the other property of, tlic to>stato3‘ w^as of tlio value of 
Rs. 2,00,000. 

The applicant contended boCoro the Ecclesiastical EegistrcXrj 
3st, that no probate fee could bo charged at all on the annuity, 
boeauso it was not yet payable^ and, moreover, even if it liad 1)een 
payable, it would, under tlie terms of tlie grant, liavo b("eu taken 
by him as the testate^s Iioir ; 2ud, that if a prolan, te fee w'-ere to bo 
charged on the annuity, it must bo calculated, not on the market 
%^alacof tho. annuity, but, followhjg' the analogy of tho Court Fees 
Act (VTI. of 1870) and of the Gcnaral Stamp Act (XVIIL of 
1809), on ten times tho annual payment, viz. lis. -5,00,000, and 
thah froiii this amount must be dodiicted the amount of the in« 
cnrabranceSi and as these exceeded Es. bjOOjOOO, there ■^vuiild still 
be no probate fee to bo paid. 

The Ecclesiastical Regish’ar ■Nwas of opinion, 1st, that the appli- 
cant being a Hindu and tho heir of tho testator, and there ])oing 
no debts duo to tho estate, it wuis not i no unibont on tlio appli- 
cant to take out probate, but, if lio took qua executor )r devisee, 
ho must take out probate, and then the probate foe y\- - M rigliily 
bo charged j 2nd, that as iieithor the Court Foes Act nr \ General 
Stamp Act contain any provisiQn for computing of an 

annnity fi>r the purpose of doteriaining the probate fee, and there 
Ijoing-no analogy lietweeu a proba-te and a suit, -whatever analogy 
ihore might be between tho application for probate and a 
and it being the probate mid not the fipplication that retiiiired a 
stamp, no aiv<riiiaent in support of the applicaiiFB contention 
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\jATYm! <*r 
U HV. IvA.sT 
\SML AM) 
Tr^AiM MHjrr 
OK 

lU'MniAN' 

OIIA 

i,ARSH,HA^'>n, 


emilillji'Mirasvti (lie |irovipK?iH (*! 1 Act-i.'’ rnu! ilut 

pri^lKik* uM? iniiyt; lu.,* eiiL/rilii..Vf;^l ('»>} vuirui i}\’ tlo* junmiry os 
idl'd IfY tho (>:Yri Xvl: 'VIL of L, 

Olran^.o 1 1 ^ lujiiy. in tlio oOmokm tvf r-j'KH’ia! dih''Ct'ioiiS U\ iJj- 

CA.JiitivnyAluj vaiiui ^diuulil bo inlu'u Im uuwn i'ho luio'lvi'i. vahas anti 
Ih'j pivlnito ft'o dnndd Ijy. ckaru’od vn 11^,, l(^-s tin/ 

iiiaouui of (lit- iiioi(uJ)raii(*oa. ^ 

Tliu (]noslion Wins llion raiVrnid by Uitj appliciUit^ uihIi.t Soo 
lion 5 of tho Coiivt IVos Anh (ViL of 1870)^ lo 0* \i, ioix, 
TiiMino* Mimii'r, vrko undorilio wtuno sooi-iou rob-rvcd i(rtoilie Clilof 
flimtieOj ndlh a 0(‘]*Liiiea.iL‘ ilini thr* ('fnostion ■was ono «>l: ^-laioio) 
imptwUuitU) and 'j>i'o])0i‘ Im bo vofin’KOvl (o tlu; {nnd tlocisio>ii of iUo. 
Cliioi; Jusi'ice, i.xdbro wlioiu noil Bawgeiil-, on '2\}ih dimiuny 

1870, 

iMihahh O'u boluili: ol: ibe opplicani rs'ubnilT.tod tlnif;, fullowiniA 
llio analogy ot ilia Ooiirl'. Acb (VIF. of l.sTO), Hootiun 7, niul 
nl; UioGoncral Act (XA'AH of I8b9), BocHoii 12, t'he vaJm: 

of tl),o annuity for ibe puj-poso of ciuirgiiig i-lio proliiito iV-r* .slioiild 
1)0 taken 'io 1)0 iota times tlic aniiiiul pavuiOiit. 

8roh]e (AdYoeato (jiGuoral) for tlio Ocowiu — Tberu is no arinbaiv 

4 U ■’ 

befcwwn! tlic fees to bo pn id on tlto inMlifiition. <(£ wnii.^ .-tuU i]ji; 
ieoHiobopaid oji the i.-iking out of pi'obates, und tlic vahtisTiou of 
aiiuuitios intlio Stauip Act in luadc only foi' the purpoHori of ibni 
Act. TliG Court 'Kccs Act (Vfl. of 1870), tSdiodttfi- i., Oia-.uu-; (I, 
enacts that 2 pei’ ceui, is to bo cliaip’od on tliOiuuouiU. or Yidur' 
of the projjerty in re,->p(‘cfc of whicb piol'au; o-i-uued, if .siidi 
aiuonui. or value ovcoodf, Its. ],00(i. vliicli is tlio ense inav. 'I'lin 
word “ valuo ' Aunst, bo takeu i.u nu-an market vaine. 
hhifih v. Tofiiin-c Liiiijh (1) diowK tlu* pi‘incip]<> (o l>e fediowed. 

WtisTROW, C. J. ;—Wv. must njdiold the fmdiag of the EeeleS- 
ftstienl Eogistrav. I’lu; (nnuiity, although not jtnjabli' until Octo- 
ber IS f7, is fin itotii of propcu'iy capable (if presetd valuafcloii. 
Tito provision iu Smiun 12 of Act XVlli. of ISiii't, that 
Iho. .wlioio amount seonred for tlu- payinoiit; of tin atmuity 
; be • taketi to, be tcu times the nuiuiul puiyiucnt, is ht thufe 
(l) i2 Beag. h. K, iI3 ; sue u. im. 
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same section expressly stated to bo made for tlio purposes of 
tliat Act, and wo do not sco ho¥/ wo can extend it. It also seems 
to ns tliat tlic j)rovisioiis of Chapter IIL of Act VIL of 1870 must 
'bo limited to suits^ and cannot bo held to apply to probates. The 
foe p^Tyablc in .respect of: the probate of a will is fixed by Act VII. 
oE 1870, Bchediile I.j, Clanso 11, at 2 per cent, on the value of 
the propertyj and wo consider that tlie valno of this nnmiity for tho 
purpose of detemnining tho amount of ]}robate fees must be ialceii 
to bo tho .market value. In the present case, the annuity being 
inortgaged, the only interest in it passing under tliG#probato is 
tho G(|aity of rodcinptioii ; tliercforo the amount of tho mortgage 
iiiouurbranccs must ]jn deducted from the market value of the 
nnnuity, and the probate fee be charged at tho rate of 2 pei' cent, 
on tho balance (1). 


1S7G. 


lx Tan 
MATT lilt OF 
TliJS I.AST 

Will axu 
Tk.stamext 

OF 

RA'MCirAX- 

iHiX 

Laksiimaxmi. 


[APPELLATE CIVIL JUPJSDICTIOE'.] 

NATIIUBILVI BnA'ILA.'L (Pt,MNXirF) i’. JAVIIER llA'IJI axd ANoxiiBa Fetoiaiy IB. 

(DErEND'ANTs). 

Ilhidih Law--^Conlrad — 3Iarrh’(l wo7nan--CapacUi/ of (fjl-lhuia jemah to aiiiu' Info 
avonlmcC vMlmii her iLmbcmUfcomeut — Whai suck coairact Is buidlioj o^i tho 
hiishuidSimlhan, 

tliicler iliG Hindu lavv' a 'W’ifo wlio liaa voluniarily soparaietl from her liusbund, 
wiiliuut any cu’cuiiivSfcancoH justifying hot* separation, is liable for debts contracted 
by lior (oven for necessaries), altliougli witlioub her JmsbamTB consent j but her, 
liability is limited to the extent of any stndhan sliomiay have. 

8. A. No. 2G1 of 186 i deckled by Saiissc, C.J., and .Hobbert and I’urbes, JJ., 2ud 
Nsibrnary 1803, and S. A. No, 461 of 1869, decided by 8argoni andMelvill, 
daiinary 1870, approved and followed. 

This case was referred for tlio opinion of tlio Iligli Court by 
Gopalriiv Ilai’i Desliniukli, Judge of tlie Court of Small Causes 
at Alimedabad. 

Tho facts of the caso ai’o briefly these : — Tiio plaintiff Xafehu- 
bliai sued Javher and Bai HettAj brother and sisterj on a promissoi’y 
note, and alleged that it had boon exeented by both of them. Javher 
admitted Ihc execution of the note, but Bai Hctta denied it, and 
pleaded that she was not liable, because her husband was alive. 

Tho Judge of tho Small Cause Court fouud on the cvklouce that 

(1) hicc hi llfi 'jouUi, uflum, 8 .Beug. h. 11. 43, AupK. 

Ji 11— d 
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the note had Ijcen exeeuted by both J«avlier and hi-' sister, innl that 
Ilottds liujslmid wab^divenund .iwanled fheplaniitff^(‘laiiuaa>imbt 
JavhoraloneJiohlnrj; ffettciiua iiiblcj benui-e Jte wa-t iniftT ro- 
Terture, Plainnft thei] applied fi)r a new InaL and pra^Td fora 
decree tigainst liotta uKt>. 1’hc Jt^d^^e Uifresai ivleriXHl ie? tlio 
High Coiiih the ((ucbiion eontviiiied in iludr Jmlgnn'ul. 


Th(i nderenee was ccmdderbd by Wnsruorr, U,J., and 
rauh lluaeAS J« 

No couusfl ur pleader appeared on citlicv fiitle. 

'Dio iudginent. ot tlie Ooiirb w.ih deliveu'd liy 


N.v'NA’ntfA'i II VHtOi'hi, J ; — This is a rcEoivnee made ion-' hy 
the Judge ot the Court oi Small Caiisc'i at Ahmedahad umh'r 
Sc'ction ‘i’d ot Act XL of 1 BG.I, 'J’ho question ho has refeiTod 
foi' our opinion is, “ wlicthcr or not a wife, who is scpaialed from 
licr husband, is luiblo for dohfc contracted by her/’ 

lie has not informed us as to the eircumsUncos under whieli,’ 
or as to the purpose lor which, tiiu debt was conlraciod; and ilu* 
only facts staled to us are that it was contracted jointly by tho two 
defendants, brother and sister, the latter being a married woman 
living separate from her husband ; that “ tho defendants arc of tho 
Eajput casto and arc labourers by calling”’; and that, in contract- 
ing tho debt, tho female had acted without her Imsband’s consent- 
There is not any statement that tho dofond.mt Ifcttllias boen.-o 
ill-treated by her liixsbaild or liis second wtio as to warrant llcttii 
ill leaving liiui, or to ci'eato <a li,ibility on his ji.wt to pay debts 
contracted by her for necessaries. 'I'liu mcie circumstance of his 
marrying a second wife would not justify Uctla in leavim'' her 
husband (1), 


V\- e may, therefore, assume (.mil 


WO do hO erronuotiidy;, tlio 


Judge ot the bmnIJ. C,iHse Ooiirt ■-ho'dd so inform ih} lliat tho 
debt was not contracted under any of the eircumstunees m> fm- 
any of the purposes which would render her husband liable for it ; 
and this WG do the more readily, as the plaintiff has not sought 
to obtain a decree against Mm, ^ 

il) Steele Law anci Cnstoiii of IKiuln C<islt>i ( 1 st edu.), pii. 3".39 „] i*; 13 

s=A",jio„; h/iL 

50, BMi w ank p. 97* 
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Sucli being tlie case, we liave to consider wliotixor ilie Judge is 
riglit in tlie broad proposition of law laid down by liim, that tbe NAuiinjiiVi 


contraot^^ wliicli blie entered into witli tbe plaintiff is " vitiated^** 
by reason of lier iiaving done so without hor Iiusband^s consent. 

A iTindii female is not, on account of her sex, absolutely dis- 
qualified from entering into a coniiact. In the enumerations of 
persons incompetent to contract given by Maiiu, Ynjnyavalkya, 
Katyayana, and Gotania (1) a woman as such is not included j and 
marriage, whatever other effect it may have, does not take away or 
destroy any capacity possessed by her in that respect (2). She is 
capable of acquiring and holding property in hor own right (3) ; 
and when she holds any such, her power over it is absolute. It 
is expressly laid down by Kdty^yana, in respect of such property, 
that the power of jvoinon is ever celebrated, 

both in respect of donation and of sale, according to their pleasin^e^ 
even in the case of imniovoables (4). It is further laid down by 
the same authority that neither the husband, nor the son, nor the 
father, nor the brothers can assume the power over a wonian^s 
property, to take it or bestow it (5), and by Manu that “ such kins- 
men as (by any pi’etence) appropriate the fortunes of wpmeii 
during their lives, a just king must punish with the severity due 
to thieves (6) . The absence of consent, therefore, on her hus- 
band^s part^ cannot affect her power to deal with such property ; 
and it is impossible to hold, with tho Judge of the Court of Small 
Causes, that a married woman^s contract is necessarily void, if hor 
husband has not consented to it. 


Bn.ViLi'L 

r 

J U HI R 
lU'lJI AND 

vNoiuru. 


Where she enters into a contract with the consent or authority 
of her husband, she acts as his agent, and binds him by her act. 
So also does she bind him by lier contract, if she enters into it 
under certain circumstances, even though without such consent or 
authority, the law in that case empowering her fco pledge her 
luisband^s credit. If, however, she enters into a contract in the 
absence of such consent or circumstances, she fails to bind her 

(1) Ooieb, Dig, Bk II, Ch. IV, Tests 57, 58, (31, and 00, 

(2) 1 Sir. H. L, 276. (3) Mit. Ch. II, See. I, 25 ; 3 Mad. H. C. Bop. 212 . 

(4) Yya, May, Ch. IVj Sec. X, a (5) hi, Oh. IT, Sco, X, 10. 

(6) hi, ik 
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iiiisl)OEtl hj lier act Bat tliclaw cIocm uot f,ay ilutr Aio herself 
blmll iioi lie boutid by it. Ou I lie ef)idiMry, we foid il expre-^y 
laid tlov/u tlui; die shall pu^auiuepM utlieiN debts euiili\edul 
by liOiselt Thus Yajiiyavalh^i ''d <hdii aek]un\b\Urod 

*1? 1 ' or (‘Diiiraa led liy her juimly with bu’ hu Inual 

or mu (1 ) or er^ntiMcled ]>y ihevvfMnia lun^tdl', aeisL pajfl h) 
ti Wifeo/ aiulhf (J| ; mid Rdi;\ a^aihi. : ‘d\itebt (mniraeOH! juini- 
Jv vatli her huslmnd nr mhi. or dne;ly b) ilie wonuni liar'ih dial! 
be paid h> a idyl ro i/io//a / (-t)* Narada agabi 'ai)s ill U it 
rhildli'^-^ widow mud. pay the debt (d hor olsier faijoiuiiu^ Pitv- 
meiii ; or wtioevcT rtu'nvis ihe asstd , left by that r mud pav 
her dfhi^^’* ( 1 ) — II dina tioii wlneii maaesirily ]>n‘Mippn in i!u‘ 
aider ilu‘ legal eapacitj’' to Ixjrrow mom*} upon her own mnnlil ; 
and npoi! that tcvt the autlior of tlie llaindkaivi obsemw : 'dhi 
the thndh of one of two shiers, lelt as I'opareeherH in the huU'-c’* el 
their fatlier, who had no lualc is^uedhi' delit of that sister niU'-t 
bo discharged by tho surviving sister enjoined to pay itd^ (d). 


Altliongli there is no reported docisitiu on tlio point icfevrod to 
itSj the subject seems to bavo engaged fclie ationiion a! iloN (tairt 
in at least two cases. Both of thorn avere like tluh, eise-' from 
Ahinodabatl One of them, R. A. No. 2GJ oC 18ti1, wch a snh 
against a high- caste Native lady, in whicli the plainnll sunglii to 
recover from her a large '^oui oi nmney due on a bond cveeiitcd 
by her. dlie priiicipiil qucsiiuii raised in tint ^pe(‘itd apjica], iliid 
upon ’which the ^yllolo (sise would a]}poar to have ultimadely turn- 
ed, was, whether she was liable, being under tho protection of luw 
husband who hadliot} consented to the (r nwaefion; and ilie Court 
(Sir M. Sausse, C. J., mid Jlebbert and Boibos, JJ.d on ilio 2ml 
ifobniary 1803 upheld tho Disiuet Jndgets decree^ awarding with 
costs tho fullamouiiickiniod, to bo recovered from the defendant 


(!) TliO worcU “= 01 ’ son'’ not oppoar In ilw oik, Inal Brnrm If, 50, n i pub- 
H'^bed m Buitibay and quoiofl an iho r>av. Hay., C'la. Y, Hee. IV, eo, linrlJt? 
or inuiiior'b 

(2) OolcR Dig',. Bk. b 'ibsi 210. 

(E) Bk, To^t 211, Yimmitrotlaya S5S (Oalc. Edn* X$73}. 

(4) Coleb Bii?, Bk, I, Tost. (5^ Itl ik 
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The other case, S. A. No, 467 of 1869, was a suit to recover 
from 0110 Nathx and another woinau a sum of money duo upon a 
bond alleged to liavo been executed by tlioni jointly to the plaintiff, 
Natlii’s defence wa>% first ^ tliaf< she had not executed the bond, and, 
S(YO}ii¥y^ that, being a married woman, slio was incoinpetont to 
oxecuto it and, therefore, not liable. U poii both of those points tlio 
Principal Sadar Amin found in her favour^ and ho accordingly 
rejected the elaim. That decision, however, was I’ovoi'sodj, on 
appeal^ by the Assistant diidge, wlio held the bond proved, and 
also ihat Natlii was poiMonally liable upon it, notwithstanding that 
her husband was alive. In special appeal against thai^ decision 
she relied upon covc*rtnre as absolving hei* from all liability upon 
iho bond sued on, ivliich point was ruled against hei*, and the Court 
(Sir 0. Sargent and Melvill, JJ.,) on the 17tli January 1870 amond- 
od the Assistant Judgo^s decree “by striking out so much of it 
as makes her “ personally liable, and inserting’ words limiting 
her 'liability to the extent of her slvUHian^ including’ 

the house mentioned in the bond/^ 

We are of opinion tliat those cases wore properly decided, and 
our reply to the Judge of the Court of Small Causes will accord- 
ingdy bo that a wife wdio has voluntarily separated from lior Ims- 
band without any circumstances justifying her separation, is 
liable for a debt contracted by her (oven for necessaries), although 
without her husbaiidts consent; Imt her liability is limited to tlio 
e^itent of any atndhem she may have. 


[APPELLATE CIVIL JUPTSDIOTION.] 

flUMNA (PLAixnrr ant> Apppluakt) r. BIIIIOT TIARIBA 

A:Nn AXsOUira (PrrExnvisr-^ ANU Or^poNurNTs). 

LhnUai toil Act XIV. n/‘lS59, Bectlon 1, Clause \^---Prommory Wotepmjahh hj 
In'^UdiiK at i — Woivee of thfmlL 

A. promiris.ovy note, elated 2nd April 18C>S, siipnkted that tlio principal amount 
with interest was to he repaid by hali-yearly totalincnis of Rsi 150 each, and that,. 


1870. 


H kTIIlTIJ Vl 

r. 

JAviiru 

llAhn AND 

AXomian 


Fchrnary 10. 
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ur? 

lSiO.» ill ilie event et any one of these instalments not lH‘ing punctUDlly palit f he u hole 
beemne )j:iyable at onrts Default made ui paymtnt i»f the 
0AMm:nHiEnT hfetalment, wliieh fell duo on the ‘ind Oetobev I86S. In an aeUon brimiilrt on 
'If the 10th Oeiober KSfl ioi the ic<,inery of the ‘uhole amcmnD 

tlw Wlit nu.lor A..t, XIV. o£ 18.W, S. , tiou 1, C i.vijve 

10, aca-ued to the plaintiif tni the 2ml Outoher ISihs, and tlut, 

to bang li ior nioie than tiuee >e*u s be \ais too late iu untituiing it on t!?!* llhh 

October 1871. 

yy^Wj also, that the pLiintilVs light to the munedute payiuent (d the hole 
amoiiut wius not, nndoi’ the note, sulijoet to be <itfeated by any siilaetpuiit 
payment, and that no suih .subso(iu<3nt payment {as^auming it to ha\e bi*<‘n made) 
couM, ill the absence oC any fresh agreciueiii, feupei’ijede or suspend such ught. 

Tiio prOEJosition Liid ehani iu Rainhrhkmi dytr/uahe v. Riujufj} Sankhji (1) 
although the mstalmeuts wei o not paid by the dofendauts at ilie tlmoH JKed bn 
payment, yet the defendants hiuiiig paid the money on «m*om3t of theiUi and the 
plaintiti’ having aeoeided if, the payments mn^t be etmaidcred, as reguiib. both 
paitioB, as if made at tho times ii\ed ; and the plaintiff cannot take advantage of 
tbo btipniiation that the sum should heemne due on failuio to pay any instalnumfc, 
or the defendants loly upon it as making the uhoie dibt diu^ and fixing i he 
period from which the time of limitation'rsii/* ovcr-iuled, as there Is nofhiiig m 
Act XIV. of 1850 to give any such eifect to an arcept.mco of paifc payment .after 
tlie whole debt has bocomo due. 

This was a special appeal fx’Oia the ileci.-5i(in of Eai’Oii Laipont, 
District Judge of Poona, affirming tlie decree of Maliudev Ooviml 
Etinade, 1st Class Subordinate J iidge at tbo same place. 

, Tire fsicts of the case are briefty those. : — Gumna Dambcrriiet sued 
Bhiku and another on a promissory note for Es. 1,51.9, bearing 
date 2nd April 1808, The note was payable by half-yearly instal- 
nionts ofEs, 150 cadi, and contained a stipulation that, in default 
of tho payment of any one instalment, tho whole amount of tho 
principal money and interest should bo paid at once. Tiia first 
instalment, which fell duo on tho 2nd October 1808, was not paid on 
that date. Tho plaintiff, however, alleged that, about four raonths 
after this default, tho dofcmlants made and tho pkinliti’ aceeptoii 
payments on account of the first instalment. Dolault being made 
in payment of the second instalment (2nd April 18(59), the plaintiff 
brought tho present suit, on tho 19th October 1871, to recover 
Bs. 1,900 on account of tho principal sum and interest du^ on tiie 
promissory note. The defendants, among other objections, pleaded 
limitation, and contended that the cause of action arose at tla> time 
of the fir^t default, Both the Lo^yer Courts hold tho claim barred. 
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on tlic ground that it had been brought more than three years 1^7^* 
after 2nd October ISOS^ when the first default was made. They^ Gustka 
however^ did not determine whether or not the amount of the first Bambkhshut 
instalment was paid to, and accepted b}^, the plaintiff*, as alleged Bhtku Haii- 
by him, after the due date. aisuthlk, 

The only point argued in the special appeal was the qucblion of 
limitation. 

The spc«^ial appeabfirst came on for hearing before Westropp^ 

C. J.j and Na'na'bha'i Harida's, J., who rcfcired it to the consider- 
ation of a Full Bench^ in consequence of the conflicting rulings in 
lidmJerishna MaMdev v. Baydgi Santdgi (1) and IIim'OTiauth 
Boy V. Mahevoolah Moollah (2) on the point of limitation raised in 
the case. Accordingly, the appeal was argued before Westropp, 

C.J., West and Na'na'bha'i Hariba's, JJ. 

Bhtrdjldl Mathurddds (Government Pleader) for the special 
api>ellant :• — The plaintiff* (the special appellant) has alleged that, 
some time after the defiiult in payment of the first instalment had 
been made, tbc defendants offered and the plaintiff accepted the 
amount of that instalment. If so, the case comes exactly within 
the principle laid down by Sir E, Couch in Mdmhrishna Mahddev 
V, Baydgi Santdgi (8), and the claim is not barred, as held in 
that case. That acceptance amounted to a waiver, on plaintiff's 
part, to demand the whole amount. Moreover, the acceptance 
may be regarded as evidence of a fresh agreement between the 
parties. 

[Westropp, C J. :~TliorG is no allegation in the plaint of any 
such now agrocmeni Besides, there was no new consideration*] 

The Full Bench ease of Hurronauth v. Malieroolah (4), no doubt, 
is against me ; but I rely upon the decision of our own High Court 
in Rdmhrishm v. Baydgi (5), 

Bhaimvndih Mangesh for the special respondents This case 
is governed by Act XIV, of 1859. When limitation once begins 
to run under that Act, nothing can stop it, except the provisions 
of^Section 4, That section does not provide that a claim once 

(1) 5 Bom, H. 0 fiep. m A. 0, J. 

(8) 7 Calc. W. Bep. (F. B.) 21 Cxv. BuL 
(3) 5 Bom, II, a Bep, 35 A. C. I. (1) 7 Calc. W. B. 21 Ciw Eub 
(5) r, Bom, n, C, Eep. 35 A, 0* J. 
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ib7<U 

(trr^iN i 
T}am}i ^^^iFLr 

i . 

Jliijivi Hu.r- 
1 \ \\n 

'\isUUiUi, 


baiwlj is tiller'll oal of ilir lin o* liimiaiion ]<y jmu p.f uiu ol, 

The ¥nll IJencIi inlm^ lii Ihu roiuniUt uf {\ ) a ,n‘i f 

evaolly in point, hi Hint uisr , tin iisn panl and 

aeccplod artCi tieludij laid nul hi iinnaiiu b) Ilia ii\i\d 
ofa kuiod ( iaiiii. Then in a //m/o (fK«^\v!!uii 

is opfRihi d tu ilu ¥ul] Diiali iidinu juNi iiud. Uni ihm^iaNa 
(sno niidtT tlio uld la’w n( Juuiiatinii in nein^ai, lb \uU\- 
tiun j]]. of 1793. lie |1 k.u Khnu d lu 

lijaib (d). 

yinrajlul Mcfllmraihls in 

NA^n^hniAh IlArjfiAH d, :~This is n siill npnii ft pioniivMMy 
Boic (Ui(od riio 2 ih 1 Apiil 1868, The noia, muoue othoi ihm^s, 
fctipnlates that the' puiicj|kd ainouuh "^utli intcM M at 12 pif 
pel aiiniuio hi be lepaid hy half-yeaily inslnlmonk oi Rs„ 
eachj and thah in tlie i vent 4d any one of those instahacuts 
being pimclually paid, the ^vliulc amount isiobLCome paAahli n1 
once. 

The fiibi instalment aceoidiugly fdl due on flm 2iid Clctubcr 
1S6B;, irhui it nas not paid^ and this suit iiisiiiiiftd on Iho 
lOili October 1871. The Suboidmatc Jndi^a and the Di (tiei 
Judge in appeal have both held it b uied by the lan^ ol liiuilalion ; 
and tlio only question, theicfoic, bIucIi tve hate to ihtuimiiio 
now is, is it so bailed t 

The law of limltatiuii applicable to iluN ra^o is AclAlV. of 18-jSb 
of which (Jlaiiso X., Bet lion 1, piuMdcs lolhms:™ 

^•^To >suits biouglit to u'cotei mou<y lent ui intciest, oi for the 
bieacli of any coniuitl in winch tlieic is a wuihn engagoiiioid or 
contiacl, and ill which such engage tuent or coniiapi eoithi lane 
boon icgisiorcd by eiituo of any law or it*g illation in fnuo at Iho 
time and place of the execution tlieivof, the period of thiee yeai-t 
from the iimo wlieu Ihu debt liccame ilne^ or when the bneack of 
mitmct in icspect of whicli the action is brnughi ni>A tiaik pLuiy, 
unlosH bitch migageniont or couiiuet slndl hnxe been uigisiored 
[within six moiithb from the date thereof]'' (1), 

(1) 7 Cala W. a, 21 OiT. llul (2) 1 Cak. W* lb 180 Chx ilnl 
(3) 1 Mad IL 0. Bcp. 208* 

(1) The words within brackets wore alteod by Aei XX, of iSOd, 
ilm 07, to within the time pre^ribed in that behalf by the liiiim liCgielralicm 
Act, 18662' 
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The promissory note in tMs ease is " a written engagement or 
contract ” witliin the moaning of tliat clause, which “ could ha-vo onswA 
boon rcgistci'cd ” under Act XX. oi ISGG, Section 18, “ at the time 
aud place of the oxecutiou thoionf^’, but was not. Tho period of 
limitat'iou, therefore, within which a suit may ho bionght upon it j^mnn\ 
is “ three years from tho time wlion the debt became duo . Wo 
aro thus brought to the ipxostion, when did the debt for which this 
suit is brought, become duo ? 

Tho defendants, {inter alia,) contend that, upon tlicir failure 
to pay tho first instalment on the 2nd October 18CS, tho wholo 
money became payable at once under tho express stipulation to 
that effect in the promissory note, aud that, therefore, this srrit, 
which was not brought till tho 19th October 1871, is barred, 

- Tho plaintiff, oir the other hand, contends that, notwithstand- 
ing the defendants’ failure to pay the first instalment at the time 
it fell due— •namely, on the 2nd October 1808 — ho waived his right 
to exact payment of the whole arnorrut hy srrbsoiprontly accepting 
pajunent of that instalment ; that, therefore, until a second default 
was made in tho payment of tho next instalment six months after, 
no right would accrue to him to demand any payment ; and that 
this suit, which i.s within throe years from such second default, is 
conserpicntly not barred. 

Neither tho Subordinate Judge nor tho District Jrrdge has found 
whether tho plaintiff’s aliegatiorr as to tho .subsoquoirt payment to 
him of tiro amount of the first instalment by tho defendants is 
proved ; and if we thought such paymout could make airy differ- 
enco> it would he necessary to have that expressly found by tire 
Courts below. But it seems to us to bo immaterial. The note 
sued on, as akoady stated, distinctly stipulates that, ou failure to 
pay any one instalment, tho whole amount shall at once become 
due. That contingency having Irappeued on tho 2nd October 
1808, tho plaintiff became entitled to the whole of tho money at 
once (1). He might, accordingly, have sued for the whole amount 
.any day after that date. His right to iminedrato payment there- 
of was not, under tho note itself, subject to bo defeated by any 
fiubsequont payment, nor was it superseded or suspended by any 
fresh agreement between the parties ; and wo do not see how, 

(1) ? CAo. W. E. 21 Civ. Eul. 7 Born. H. C. Eoii. 12^ A. 0. J. 11 Mm 16S, . 

1 Mad il, 0, Rep. 209. 12 L. S. Q. B. 131. 
bU— s 
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TOclor the cimim.sfanccHj auj!- .mieh payinont, ly/ llio {leic-hdiinf'^, of 

(jtrMSjv ol that ter whicii they had alnjady boroirit.! Ih'tBic ccald, jji thn 
absence nf auy Iresli agiTeiiiPut, .supei'seili; or bum{,h'1ii 1 ^aich riuBl,. 
BniKo Haki- Then,' i^' itofc any n^reejnchT. alloii'e'l Iieiv. T'Ju; Buit in 

B ‘l A.Ni> ' 

AsoTBEit, brought on iho note if, .self. 


In v. Bo.ijuijl (1) it was, no donbj, h-'h! by <> 

Division Donoli of t'iiiK Coiirtj cori.si.si..iii4' of Conch, U, >.f., and 
Newton, J., “ that, although tlio huslalnionttswuro not paid by the 
dc'fauilants nf, tho iiiaes fixed for payiueut, yot tin; dotV-ndfOiiis 
having paid the niouoy on account of them, and llio jiJaintiir 
having accepted it, llie payments min.t be conshhu’c'd, as regards 
both partiofi, as if wade at tho iiniea fixed, ami the plaint ill’ caumot 
■take advimtage of iluj Htijuilation that tho siimshonhl beemno due 
on failrwe to pay any instalinout, or tho ilefimdanlsrely upon it !!•: 
making tho whole debt tluo and fixing tlio poiiod from which Bir 
tiino of limitation ran.” But wo arc umablo to accept that vicvi'. 
There is nothing in tho Limitation Act (XTV. of Ls."»0) to g«o. , 
any such effect to an acceptiuico of part payment afteu- the wJu-ie ) 
debt has bocomo due. Tlio creditor is, no doubt, not bound im- 
luediatoly to sue for, or insist upon payment of, the whole debt, 
ife may, if he chooses, show forbearance towards his debtor, and 
accept a part of wliat is due. But, if ho doits .su, ho does not 
thereby }>revont, or change in any way, the operation of Hie law of 
limitation, which, notwithstanding any such .sithsi'quont wi.s]i oit 
his part, begins to run from the time of the first default, rendering 
the wliolo amount duo : see Ihmpx. Garkhtul (2); Ilwi'roHmdh 
V. MaltiGvoolah (8) ; Karup'pmma v. NuUd-nmia (4) j Nuyihjau~ 
tlppu V. Bhdslv.r (3) ; Nmahual v. Dhondihd. (ti) 

In equity it has boon held timt, a clelit being presently due, an 
.agreomout to pay by iustalmenta, ndth a .stipulation, that on de- 
fault tho creditor may demand immediate payment of the whole 
balance due with interest, is not to be relieved against ; Bknie v. 
&c/«(7). 

, (1) 5 Bom. H. C, Rep. S5 A. C. 3. 

(2) 4 Q. B. SB), S24 ; IS. C. 12 L. 3. Q, B. 13-1 ; 3 G. & 0. 402. 7 .Tin-. 302, 

, . (3) f Oialo. W. E. <P. B.), 21. (4) 1 Mad. II. C. Hop. 209. 

i C, Eep. 125 A. C. J. {6} II Bom. 11, 0. Rep, 1S5. 

(7)32L.J,Cli.682, 
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Assumiiig, tliot^eforc, tliat the aJlcgtid j^art ptaymcnt hy the do- ^S76. 

ieudaritB really took place, If t!io plailitiif in this case lui<l cliOBcn oumn.i 

the very next (lay attcT such payment to sue for tlic wlioio of the tX\auiKnsiiKT 
amount tliou rbinaining uujjaid, ho niiglit liavc done so, and wo Biniccr HAia. 
do m\t think the defendantH iti that cas{‘ could luave succosslully axotiuL 
c'oritcudod that no cause of action Iiad accriu.'(h that the suit 
was ])romature because tlic second instalment had not fallen duo. 

Wo must, accordingly, liohl that the right to brijig this suit 
accrued to the plaintiff on the 2ud October 1808 : tliat, having 
omitt<3d to bring it for more tlian tlirco years, ho now comes too 
late ; iiud that the deer(30s of tlu3 Lower Courts rejecting Jiis claim 
on that ground arc correct, and must 1 )g upheld. 

Decrca ajjlvmvxL 

]Sok\ — in IMfodhur Bandied v. 7%/^, i G.ilc. W. It ISO Civ. JUil. (whiuh was a 
oasu uiiUor Act XIV. of 1850, auU not, a« stated intlic argument ,s7//75Yf, under the 
old law), it \vii3 held that the fjuostion in C£isesof ihis description is wdiefclicr the 
payment was made on account of the whole aniomit payable undor tlic Ijoud, 
treating that whole amount ns liaving become duo under the cf)nditioii, or on 
account of an inatnlmeiit, and that if it was made on account of an instnlTuent 
it would go to show a waiver or agrocinent tfi restore the original provision for 
payment by instahiients. 

The case of liurromrofh Bdi/ v. j)/Tv7/r/’tjo^n7^- (7 Calc. 'W. 11, 21 Civ, llul), cited 
in the present case, and which appears to liavo In^en hoard without the aid of 
counsel, is so imperfectly roporteci fcliab it is dilficulfc to say whether the distinc- 
tion taken In IhdJodknr Bavijid v. Hontj -was folh)wed or not in it, though it is not 
easy to understand tlio ntfh dt’.c.ldemll except on the ground of some such distinc- 
tion. The Court rested its decision on the fact that the petitioner sued on the 
original contract and not cm any fresU one. The distinction in ((uestii*u has ]}een 
observed boil I in Madras and in the North*- Wcslcru Provinces. Thus in ^Ir Btyah 
l^a^mviay. Tuhd (5 Mad. 11. 0. Kep. U)8), in which it wyis hold that the accept- 
ance of payment amounted to a -waiver of the condition of forfeiturif, the (.'curt 
scorns to base its decision on the circumstance that the payment was of one 
or more sums (U an imtahmat or hififahnc/ds duo on the borjd’\ 

Similarly Gj/fm Clmnd v. Jcnmhnr (2 N. W. P., II. 0. Bcp. 88), in which it waw 
hold that a plaintiff who had accepted payment afUn- default could not enforce the 
couditimu was expressly decided on the ground that tho sum jy paid ** must be 
hold, on thci Judge's finding, U> liavc been paid and received on accomd of the 
hi'dalmndti 

In Madhn Sbirf v. Thd'oor Pershad ( 5 N, 'W. P,, [f. C. Pop. 85) in which the 
acceptance of payment iw-is held not to take the case out of the (jporatitai of the 
Act, it was not shenvn that any of tlie paymeuta made wthin the 3 years before 
«uit bad been mad<j on acanitd of an ‘nuLiilmunt* 

Seo Act IX, of 187 1^ Bch, II., nmiibor 7d. 
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is7fi. '■-Til!-; ’rui sTia-M of : i i 

Kfarcli 30 . 1 H j . r- 1 i \ - 'I J ^ 

/.'•‘Vf'"'- •'■/Aw# •. ‘// / 


, ^?FJiuA]i;Av 
-/■ I'mA. 


TltoCVunf'. will iL»i yr.vu. el iMj.nr'HiE) ihi' pai 'iE.tiv-n «4 \\%-\x 

ULr to rC'dLiic., nt 11115 i.uii »>5' f,:? iji»(i\ :?n il'I >; -.''a'; <‘ii tuf 

^rouJiil i»i . iL*h (i ’i boiij'j; '.'/Vf. r'ri ^ rsi'tj'i- win v-* .‘Ui:h iMilivinro't) ii‘< : IfLi'U <t;)-LU';p 
hy ii'jl. in ida rip'iiL-; 0 i'f*u ilt ild.p. ri.iJin Mlir.y, (*i' < 

Tlu-rc i'5 a»> .‘Uiihoriiv Htr that idi iihiiuduul t-3 

protc-Giifju by wny oi: injnnciioii ii.'.v'L'iK-t Hvi ni‘l; ui n. rorpt ‘ration, ibout/lr In vl*. 
c-cna fi]‘ tiusir pinv^avi. wliicii aTn'ctA* td.'.’t hKllvnhiar.-i cliEiaaiir nud u*]}id:d’‘'!L 
wbothor privfit;(‘, oi' omu^icivialj whA'b ho ivmdd iHrt. in«,vo lioi'n niii 

tied, lo had the «'u;l i‘uLipi;diicd oF boeo* eunuidiU:'! by mi iatUvidMoi fii-iendaid*) i<n 
the {ground tliai tin? aet in ivas m(\ v/luch tUo(jorpLraiWnl.uidiJii rio 

d<i utnler t'no iniitriuui’ui «»! uieij?'[j4nv.L.ioji. 

'Hic Tru.';U:e.^ of tho VoEt of lluiid^ny InuM.- Uio |uavc«M,o llioir neejf4ar* nod 

CJptiiioHs with rey aid to innitt-is eMHieetod v. lUi tho buKiiiCMa they havo tauter 
Act |)u%vur to JHUifiHOt ; whoUKa' eauHi deoi.doiiH or opiiiioiRt are " ntfUed to 
Hientft of wiiut they bcliovo to Ijc acbiai faciiL ra* cedeinl aJ^!o yiviti V. 

vice for the coiu'iuc.t ol‘ thuii* ’oucccasora in with regard to-do. puc;iuc. ' . <] 
W’hetlier the oxpret^sioii of cncli derhnoia:, o])inioi*i';j or ndvifje ic / niv.y h i 
tain stii,tcmeiit:> injmnouj^ to the oiinractiT or rcjaujlioji of oil' /. 1 

Whore, ilicrolore, the piaiutaii' jioii/fht f.>r au injiuiothni to 4e.;h ahi Fhe I'lyvtiJ 
toe?! of the Port of Dimibay froiii piiblidiin^f two roriidutiojus alleys d '(4ha t 
injurhinsly <111 his chivvaoter and i'cpiitatii-iij on the yrtaaid. thn* it waK nod witluu 
il)(3 povvera confeiTod on tlio ^iViLsteui; liy boiubay dud L of 1873 (o id.T.UHa or pauG 
rcaoiutifni.i alVccliii*', hi;; e ham etc, \ and fhnt tJie pubKoatian of :a«ch ftvadntif^jfSJ 
avas calculatal to injurioiC'ly aifeet hiiu in hii cojiiiiienri.id roIalioL.1 witli the OyV» 
cnimcnt, 

JIdu that llic ijijiinction conld not bu yyanii d. 

fri!<o that ilnaiy^li Iho ('oiirl% uMba- ecrlaiu c/inarrn-.bnec.y niiehi iiai'O iho 
power 01 .hi frandny an orilor for iiijinihtion rvj Id p. hioc the tllVet of canciHini* 
the luumtOo of a nisolution recfcaled in tin; iu^oks <if ■ , .nporab' boily, t<'t that 

it eonlfl not order tlic Tn?:doo.j of k:m;h Innly io ]>a;.s aud, ictoiul a icr-’oliiiion tliutat^ 
fcd by the Court. 


TilK 2 iliiiui,ili' is a- coutrartoi' v.'ilh iiK' Govci'jiuieufc r.i' Ijontba)i 
for tlio carriag'o o! iti.iils pa-.'sciif-vcs a.Tui-i iluj liaiLoiti’ ol 
Ronibay^ ami for this ]-iuj-])o.sc num a ijju; of stinuoor.', 
kuown as Uio iVrry .sk.ii.iiicfs. Tin; ilulmiilarfis ant 'tiio Tnin- 
' toc!$ .of the I’oii of .lioiabiy, {ipiininlwl nmlci' Uui pvovirfiojr 
;of thq, Hmibay Port Trust Act (Euiubay Act 1. of 1873). Tlu 
■|»MutxfF .hired ouo of the • .«toa.moj-s of tlie tlchuidautu, uamc( 
"illSgri^ea^L for Rs. 40 per diem; o3i. the coirditioix, amonga 
' should xetea it to tlio defeadants ia the gain 
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Q\: aB gutxi order and eoinlition as it was in wdicii handed overr 
to him by Oio tldendanls. The plaiaiiti* alleged that wdicai tlie J:Jiikpheiu> 
steamer was made over to him it wns not opeucal out so tliat tuu iVrfi- 
}]0 coiihl make a thorougli iDspcctiou. of tljat sluatJy after it had 
boon handed over to him it uvicc broke doNYii^ that ou each. .IJombay, 
occtisidn lie lead Uie iicccFisavy vo])airs mado^ and tlvat while 
sack repairs wore being made the steamer Lad to 1)C dockcul;, and 
was conso(picritly useless to him for a fortnight. When the 
plaintiff returned the steamer to tlic defoiidants they In-id' it 
opened oiit^ and a list of the defects then existing was made 
by the engineer to the Poit Trustees^ which avus forwarded to the “ 
plaintiir. The plaintiff cmidoyed a firm of engiuceLS in Bombay 
to make an estimate of the expense of remedying those defects, and 
the engineers ostiiuated such expense at Rs. 520. TJic dofeiidantH 
rucainvhilo had an erstimatemade ivithc Go\xaim'iciuDockyardj wdiicli 
showxsd tlint Bs. 3,000 w’onld bo necessary to remedy these dcfcciSj 
(u* ratlKT to put the vessel in Llio same state as she wais iu 
at a certain date sliorily before she w’as dclivcvixl to the plaintiifi 
The defendants accordingly claimed from the plain tiit’ the. sum of 
Es, 3,000 and a further sum of Rs. 5G() as hire for fourteen days. The 
plaintiff denied liis liability fo)’ the Bs. 500 as liire for the steamer 
during the forn'toen days that it Lad been docki'd for repairs, and, 
though not admittiiigdusliability in respect of the defects pointed out 
by llio engineer of the Port Triistoes, offered to pay Rs„ 520, the vsum 
namoil by his own cugiuccrs as the expense of rCinedying siicli 
(lefocls, in fall satisfaction of aJl claims against him by tlio Port 
Trustees. After some correspondence on the subject tire offer of the 
plaintiff wxas fiiuilly accepted by the defendants at a meeting of the 
Pori Trustees lield on lOlh Pebru,ary 187G. The resolution of the 
defendants accepting tbc offer of the piaintiff was entered on their 
niiTiutcs in theyse terms : — Mr, Bhcplierds offer of Rs, 520, in full 
of all claims, should !jo accepted ; l)ut any further transaction with 
him should bo avoided if pt)sdbhi.” A copy of this rcsolutiou wuis 
forwarded to llio plaintiff, who on its receipt wrote to the Port 
.Trustees, complaining that tlic <ioncludiiig sentence seomud 
offcHusive, and asking that it Hlioutd be ox]iunge<(* In reply the 
defendants forw-arded. to the plaintiff another resolution, 
passed ou 17ih February 1870, iu the following words: — '^Mr. 

Shepherd should bo informed that the Trustees adhere to ' thoir^ 
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foHECr resolution ctlK.uly pi^socl^' Tlio pbiatitf tlieroupoii filul 
tliishuit agak'^f: the defetuLmts Iia\e the two niiiuiUN cd IBtfi 
Fokuaiy and 17tli Fthiuaiy -^ct a^-ide oi uTtiln d^and lor dam v^ts 
‘foilibcL In Ids ougnnd pland In^ piajcd Unit tin <!dimLinfi 
iniglit hi oulutd to iiiiiul ilit* iwo iL-ohitunWj oi Unt laine 
, should be sot ,^ddo oi uUifiod, and tint ui fin im udimo Uio 
pKaduitn oHlic ti\o UKLins^^ at uhuh Urm* itMiluiioiH wcio 
passed might he icstuiimil tiom signing iliu usolntums aiul iiom 
tiaiismiltmg tliem tu tlic Ktiictaiv to the Lotiil ChnitniiienU m 
in any otlioi iminnti publisldjiig tianu and claimtil daniagO'^ hi 
the hind Ex 10,000* 

On 2nd Maicli, 16j7(h GiV loi fho plaintiO ohtaiued a mh 
for an injunction in the tcims oi flie pniyei uf tlu plaint, and an 
hiknm injimc/tion initd flic aigumini of the inks On 4lh Manh 
the ddendanW soluitois intonncd the plaintiU s iijhcttia*> that al 
the tune of the gianting of the luk hI ( the had hecn 

idieady signed and tiausmiittd to the Sctietaiy to the Go^uu 
mentj and oftliod to give au uudoitaking to the plaiutill- not lo 
publish tlic icsolutions. The pUuitiii then upon amuided ius 
plainii and stnldng out the oiigmal piayoi^ pujed ku <t dakita- 
tiou that tlio duoiidautb had acted in cx:ce^s of tlu n pcn^eis in pass- 
ing;, recording, sigiime^ and sending up to Govcinincnt the imi 
losolutions of 10th Fohuiaiy and 17th Febiiiaiy;, and that the de- 
fendants might he lestrcuncd fi oiu continumg to letaiii and allow- 
ing to icmaiii iCHoidcd on then minutes these two iiadulions^ 
without pci'^smg, lecoulmn;, ugningj and sindiiigupto CJouTimmut 
bomc othci lesolutioa loscindmg theiU;, and daimul dauugis foi 
the libel Rs* 20^000. On loth Maich ltS7G a notice of motion was 
sent by the plamtilf^ soUcitois to the defendants’ solicitois inibiiu- 
iiig them that the Court would bo moved to giant an injimetion In 
the terms of the piayer of iho amended plaint, to annud the lulc 
nid accordingly^ and to make absolutt* the iide ^us! wbcu so amond* 
ah tfhe motion wa^s rnaile accoidingly* 

Gill and Af/nrm Tunis r fox the pkiidiff in snppuil of the 
^^Tbe Coiut will grant au iojunctiou in such a case m 
Mlrf the m|u?y irrepaiablojf continuiug^ and not capable of 
by^daimgeB. M the dofoBdants were justified in 
Ih^ wore not Justified in recording them . 
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on tlieir minutes. Tlicir doing so ih a contimiing iiijnry against 
wMdi the Comt will grant an injunction: JjniiUss ?. Th Angh^ 
MjijiMtm Cuiioth Oomi)amj (1), FhiluddiiMa Ballimy Oomimiy 
V. Quighy (2), But tlie passing of these lesolutions^ stiil moi'o 
the recoulmg ot them, was tilba vhe^ of the defendants^ and 
the Court will rcskain a coipoiation iiom acting ultra vires : 
The Coqwuition of v. Eatl of Dtvor (3), Ahahams y. Tho 
Mayor^ Aldermen and Commons of London (4), Biclunoncl v, 
London Railway Comjnmj (5), The Midland Raihvay Oonipany 
V* London and N, TF. Railway Gomiumy (0), The Coint will 
giant a mandatoiy injunction against a coipoiation : Co cat N. of 
England^ lialhvay Company v. The Clarence Railway Cojnpany 

ai 

Mar not Adyocato Gencial (Acting) and Rigot^ eonha comt 
of equity has no jmisdiction to grant an injunction to lestrain a libel, 
even if injiuioiib to property : The Rrudenfial Life Ai>mumce Com- 
jyanyr^ Knott (S)^Mullc7m y. Ward (9). Bythoteiiub of the Act 
undei which they are constituted, tlio Poit Tiustces aie boimd to 
record tlicir resolutions and to foiwaid a copy of the rocoidto Goyoin- 
ment^ any such communication is cleaily piivilegcd: Co%heady 
Rhkards (10), Amau?iv. Bamm (11). On the point of malice: 
Whitfield y. The Soiith-Ea^tcni Railway Company (12), lithe 
plaintiff applies foi an injunction against a coiporation he must 
do so as one of the public : Fainter v. The London Brighton mid 
South Coast Railway GomiKmy (13), The Court has no power 
to lestiain a libel. It has power to lestram some acts ^diia vires; 
but if the recording of such resolutions as these bo ulhatirc^, 
it can bo so only on the giound that they ai'o libellous^ for the 
Port Trustees aro by their Act directed to recoul their resolutions 
as a general lulo 

(!) L. R. 4 Q B, 262 • S C 3S L J Q. B, 120. 

(2) 21 How. (Rq) hn\> Ct U, B ) 202 cited at L. li 1 Q B, 2m and in Manley 
SmilhouMast ami Sti'v 200 

(rf) L. K 10 Bq. 232. (4) L K G Eq G25 ; S. 0 37 t. J (Jh. 732 

(3) L R 3 Clt Ap. 670 f6> L R 2 Eq 324 

(7) 1 Ool. B07. (8) L. fi. 10 Oh, Ap. 142. (0} L. I.IS Eq. CIO. 

* (10) 2 C. B. 509 ; S. 0. IS L J. C P 278 } 10 Jnr. 697. 

(11) 8 0. B. B. B. 597 , 8 0. 29 B, J. 0 P. .313 } 7 J»r. S 8. 47 
(12) 27 L, J. Q B, 229. (13) 2 0. B. N. a 702. 
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({iU m rQpl}\ 

[GbkkN; J, >— It i'.— -'Icnv Oh^'O i‘!m Lr- no \o n'.-jrruM 

alibrl* r WArJi 3nU f,n show hio Ions }^(Lv, 

Cu\4 xA" \h.n dciciulditt.-v l^r it .o onis lo nw utn ibov osiu ho. ullHi 

riH'.i uidy fju iho \ \ixh fh^^y aro lihoRoo i, \ 


Tllyy v/ouh.'l iiOlO boon cnualiv 'nlfa- o/n.:' \vaA. thoy Ikh'U 
l.ruu!ati)ry of ilio jilabniilt Lii iliat ca-w, ou ihaihi, tbi* 
^vo^ldh^vo hrul 'iiulhha;; h> on'iioFlraii of: and, il’ iho oirH'rino'mhtn’a 

•r> ,j, *f 

of tho ei.iimuuulty liu'! been injured 1 \y riiudi ;i !V;:'!!i!iic)U-~'r(ir iu- 
staisee, tii! Mr. 81iej>lu:rJ iw ibe ojily hutisy, inuu in Uoi.vlKiy” 
— they etmlil liovi.* rtw'iT'iued f Im JurouttuniH from si i uiliti;';; -iHiit, 
only by Koitine; llm Advoefilo (leneriil in umtiuii. jjiti iuiliy 
pre.sotii; cuso ihe jdainiiirriiuil-i'.-s a pecidiar injury in Idr. reltdious 
with the (JoVi.'VJuuout by 'dm ui'i, of tiro deiVudiivit!;. Tlie vensiiu 
for the rule, that cunit-J ofei^iilty will not restrain a libid, is that 
it is no iiijury to properly ; but this aofc of llte deicutlant-;, by nui- ‘ 
doting the Govormuent umvilliug to renew tiicir coulmet wills the 
dofcudaul, is an injury to his property. We do rs.i usk, and 
noycf did ttsk, for an injiinctlou to restrain a libd, but iureiiirnin 
an act injurious to us, wliicli is iiliric r/rrs oi’ llni dij'eiidaiita. Tjui 
power.s of tho Port .TrusteoM aro deihioii in tiio Port, Trust Acl, ami 
nowhere do we liad amongst tliom a, power to pass resolutioun conr- 
mentitig, whctiior favourably or uiifavoarabiy, on the eharacter, 
conduct, or dispositions of private iudividuais, nor can the Court 
go beyond tho express words of the Ad and say tiint kucIi a pov\er 
is impliedly given. 

[Grben, J.;— It soesiiH to mo psivt of tlio bmdnoss of {ho Port 
Trustees, ii tliey an' dissatisiied with the luau wiib wliomthuv iivu 
dealing, to record that opinion for the guidance of tliuivsueceshrs,] 

Tho plaintiff, not being asorraui. of tho Port Trust ees, il is a 
pci'foctly grakritoms sict on their |>arl, to ptss-s stieh a resohdiou. It 
cannot by vnthin tlio course of the ovdiruvry btisiiuvs uftliuPort 
Trustoos to prass resolutions couimeuting on the character of otiters ^ 
for, so often assitdr resolutions wen; libellous, they would be breaches 

? rostmin, is 

® ealnrmiy that wt? seek to 
c®®tiBuiug irreparable’ injury and 
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an act uli?n viros of the dofondaih?!. The Port Tra.stoos exist oidy 1S76. 
for tile purposes of the Act imdor ^lilch they were appointed : yjiRHiEuu 
•Kerr ou lujunctions, 350. It lies on tlicui to show how they wove 
acting within tlic powers conferred on them by that Act in paBsiii!? Twsob' thr 

n . 1 J- , • ,• 1’'“*’'’ 

tliGse t’esolntion.s, not on mo to prove a negative. Bojiuay, 

[Gheen, J. :-~“Biippo.siiig one of the colloctons ol' port due.s em- 
bezzles tluj money wliidi lie vcceivesj are the Port Tnistces not 
to rceonl tholr reason for dismissing him ?] 

Such a collect, or would be a, seiwant of the Port Tmstees^ but the 
plaintiff is a sfci'angor. 

[Queen, J.: — Not a mere stxanger. He was a party to a con- 
tract with the defendants, and it was with reference to that contract 
that these resolutions wore passed.] 

Even in the case of a defaulting servant, the Port Trustees 
would not bo justified in keeping tlie resolution on their minutes 
alter it had served the purpose for which it was passed, 

Ciir. adv. vuU, 

On SOth March 1876 the following judgment was delivered by 

Green, J., who, after reviewing tlio facts .stated above, proceed- 
ed;— Though the plaint, as originally framed, does (amongst other 
t hings) allege that the passing of re, solutions reflecting on tiie 
character of private inclividnals is ultra ukes the defendants a.s 
Trustees of the Port of Bombay, yet the scoiie and gist of the case 
there made is, that the defendants had by thou- said resolutions 
defamed the plaintiff, though such defamatory matter is not 
alleged to have been as yet published, and the relief .sought is for 
d.amagos, and in tho meantime and till the hearing for an in- 
jinietiou against publishing such resolutions, and in iiartieular 
transmitting tho same to tho local Govex-nment. On the same 
day as the original plaint was filed, viz,, the 2)id m.stant, a rule 
was granted calling on the defendants to show cause why the 
president or presidents of tho meetings of tho 10th and 17th Pobni- 
ary, in the plaint mentioned, should not be restrained by injunc- 
tion from signing the resolutions in question, or eitlicr of them, 
and why iho said defendants, their servants, &c,, should not in 
like mannex' be re.strained from transmitting such resolutiona ta * 

■ B 11-/ 
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^S75. tlio Beerotaiy oi ilie local Go%'( rinucHt, nr in ,«njy othor maiinc*r 
Hmi'HMiD pnbli'liiug or rait->ui '4 ilic to Li pnliLsIiotl, If wa-, liutlnr 
Thb in ilie meant iuK, atul until Suitlicr tlie sud 

dofi'nJauTSjtCc,, 4ioiil«l ia* ifAiniiieil lima pultlishitig ortati'.iiigio 
BojuiAV, bupnhii'hul, Ibi* ''.tid ti loliiliniw m cithu of thou. Tim rnla of 
tlu’ Slid M.udi appt am Id Inni’bitu ^eni <! an tim ib-ft uil.tni'. an 
tlu' samu '.lav. ft IkavcmIj applied ft»vtnuki( ion stmiu tUn 
Mining atul tiaiiHiiitlntg of tlie in qiit stiun, as tba 

losolntion of lOlb Pebinaty had, it appt'ar-, aftoi li.BiMi. Iiftot 
dgnedby thcPicsideui, bet u tonvaniod to iliu Becivtmy tn Ut)\uri> 
nmiit on the lOih Fibiuaiy, and that of the 17th. Fehriiaty had, 
after being signed as atoumiid, bemi transmitted an .ihtusaid ou Ihu 
28fh. Fobtuaty. On llto Ith Match, hiit aftorfhe H'uiec of tho 
rule iitsi, the defendants’ solicitms wrote to tin pi.iintifiV solieitovi. 
a letter of that date, in which, aftei intoimnig the plaintifl that 
the resolutions complaiuctl of had in tlje prcvimi-. month, mn! on 
tlie dates already named, been nlrcailv signed and iuuisnatissd 
to the Seeietcuy to Government, tboy wiite as hdlows:— With 
regard to tho publihliing ot the lesoluf ions, wt' h(<g to call yonr 
attention to tho fact that it i-. }oiir client rdio has ranscd tliwa to 
bo published by wbat appears to ns to have bm-n an entirely 
premature and unnoecsrny appluation for tlu' injunction. The 
Trustees bad no intention of making these res-olntioiis public, 
and this fact your client migbt liavn ascertained for hiuiMdf if 
lie had made iucpiiry on the subject of the Tnistees.” ^’iic letter 
then proceeds to state, and it is a fact of considcnrlile iinporlance 
with regard to tho esisteiice, on tho part of tho Trustees, of 
any actual iirtontion to injiuo tiro plaiatilfis leputaiion, at least 
outside tho circle of the Tru,steo.s tlmiiihelvcs : «lf he (/,c,, the plain- 
tiff) saw the newspapers in wliich e'ccerptsof tlu' ptuccedings of tho 
rneetirrgs of the 10th arid I7th Fobniary m e published, he must have ' 
seen tliat these roholiitions were not ini iuded in tlmui.’-’ The letter 
thpigoeson;-— “Thedofendauts ateprepatod togivean undertaking 
that they will not in any way pubJish, or caubo to he piihJishcd, the 
, resolutions or either of them,” and suggests to tire plaintiff that he ' : 
Sli^tlddetj&t from further proceeding with the rn!o which had heen 
.^j^tedv p.irthe 7t]i hfarch the plaintiff’s .solicitors wrote in reply, c 

pass another re&olution lusciuding • 
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piaintitf^ be doiio^ tlio plaintiff would rc?ert to hh 

oiif>ijiaI offer of 520 in settlement of all matters in difepute^ llie feur-pBijin 
defendants paying the plaintiff s costs all eady incmied In the thlTuus- 
leply of the same date of the defendants' solicitors they fleclinr^ to 
adopt i^ho couiso siiggested m the last letter of the plaintiff's lioMiHi* 
solicitors, and state that in passing the resolutions complained of^ 
the Trustees had not in contemplation to do the plaintitf any injury, 
their only object being to iccoid their decLsion with reference to the 
matters then before theni; and that in sending iij) the lesolutions to 
(xovernment they weie only acting in puisiiance of Section 14 of 
their Act. Tlie learned Judge, liaving then stated the amend- 
ment of the plaint and the subsequent pioceediiigs, continued :~ 


Had the present boon simply an application to resttainby injinic- 
tiori the publication^ or fuither publication^ of matter alleged to bo 
defarnatoiy^ there can bo no question tliat on the authorities it i^s one 
whicli cannot bo sustained, and the Icamcd counsel for tlie plaintitf 
has fully admitted this. It is true tliat in the cases of e Sjir! ngheml 

Compcmij Y* Jiilc7j (]) and Di%on -v, IlohJtn (2) Vice- 
Chancellor Malins granted an injunction when in the fiist-named 
case the defendants had by ijlacards and adYeitisemcnts sought 
to deter workmen from taking employment with the plaintiffs, and 
in the latter case wdiere the defendant (who was solicitor for a bank- 
rupt film of Dixon Brotheis, consisting, as the plaintiff alleged, of 
one Hugh Dixon and one Launcelot Dixon) had intimated his in- 
tention to publish an adveriisornont of a meeting of the croditora of 
Dixon Brotheis, whicli adveiiisement contained an allegation that 
the plaintiff^ William Dixon, w^as a partner of the firm of Dixon 
Brothers, though the defendant, as the plaintiff by his bill alleged, 
was well awaie that the plaintiff was never a partner, and never 
Jiad any inttarest in that film In the last-named case tlio Vice- 
Ohancelloi did noi giant the injimction, as being an injunction 
against the publication of a libel moiely, but by way of a pro- 
tection of the commercial chaiacter of fche pkintiif treating an 
injiny to the commercial chaiacter and credit of a inercliant as 
being in the nature of an injiay to pioporty. In the case, how^ 
eveiy of the Pmdential Life AmDanoe Company v, IlnoU (3) 


(1) b. RS Bq* mh (2) L. Tu 7 Rib 488, (S) L, B, IQ €h. m 
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THE INHIAX iAW HEPOET;5. 

Eoibre the .Lmi riiancrlh^v an/! Lc^r^.U Cm} 'lo-'-L-ion of 

^'^HKPiiEic.D Vja^-4'jlia,ncelior M'?tli.uR In ttavi* i\s\> ra-‘o^: ^va.'; dirtap- 

Toi-Tr^'^- thc^o aasus may 1*'‘ [rnai-tl a'-> haviii;.^^ uu aiUliarliVj 

OK Tin-; (Ijp OuuvL of A|'{j'-:»1 afiiruMal ific arrmtio!*:* ihvl tJU iMianOiou 
Bomb.vv. v.’ill. nnt Ikj '0'Am\]L iha jjubiu'aloih nl mjiinuUr; .4rde- 

iiieulSj even I hniu^li di^iinetiy olll’cllo;,* etunj»lMiaa.]4 ' in r^:'-|u*cl 
<4'thuir hwAi) and bnsiui‘s^. The Lord (dutnctlh<v ,siy.'^: — “ 
iJ)iM)}btit’ haiidj tlio^o coiuniciilK du u.nuHiiil to a libel, (lu'n. as T 
Ilium a-hvay.s undendood, il is tiom’ly s^-ulcrl iliat Iho (Vm1. of 
Cbauo('ry lias no junsduetion to reslniiii llio ;|'»nblieaiio)i nu-rrly 
bo-cuuse it is II libi'L Tlnan nru laihlicaliouH 'vvldch the OmuI. td 
Idianonry will re.drain, and ]>iiblic‘a,tion.s lei to wliirh Ua u- is 
n roundiuJoii fur the jnrisdictinn jr.r {’bo Conrl of (JlRintery in 
vi^Hti'niu tliem, \Yill lud be re.^tniiiu.d ibo h'ss bocaiuo lh»*y bajuk-n 
to bo libellousd' Tl)(^ ela-s ui' cases wliieh the Lord Cliftucrlloi 
iuay jjrdbably have budi in liis mind vvIjuil lie s]»eriks orinildh a.- 
tious.us to which thoro is a, foundaliun [br liu‘. jmialicdon ni tu'tr 
Court (d‘ Cliauccry to restrain, are >nc]i a- v/heie is, docin 
mcids, copies of books, dn.j }ia.v(M:*ouie into t be po.--*'- dnjj /:r knovv" 
lodge of soiicit'urf?^ agents, accountant, inercbaiU'd clerks, dc*, in tlic 
eoLivso {>i‘ their oriipl{)yivicnL Tim publicidicai <4 sucli <b>enmenbs 
the CkinriMvill rastriuiA, as ])cing' a broach or abuse, ^*f tin^ ('onti- 
<hm(iui relation I >y vrhicii tlie power of publu\uje<it or comiimui- 
cation has oonie to the person songiit to hr reslrainovl IVi tlie 
Maine class may bo referred tho cases vdiero thc: Court rostmiiis 
the piiblication of maniiseiipt “works without the consent of ilie 
author (who is to bo treated as having’, previous (o publiadtimi, a 
rigid} analogous to a rigid of propioi.y in Ids ]\LS.), or llm. publh 
eatinuby a reeeivmr of alcltcT vniluiut ibo consent of Ibu wriim’ 
and sender. It ks considered {hat by sending’ a Idler to another 
' the sender gives the imeeivcr a rigbilu read ami keep rh but nul 
to publish its contents {.o the vYured, in ;>uch CiiSt's as t)ic ion’uuing 
theinis, IRS tho Lord Ciunieulb>r says, a fonudalimi of jmi.'^didion 
• . . to restrain publimthjn, -whicli jurhdiciiou will not lie tlio less; 

^ ' . exercised by ramson that tlic, matter to bo published ruDy also be 

• rbbeliou-s. It Is not*, baW'Over, as Ibav(5 ineutionod, on tho groimd 
'H vestmia by injunction ’ 

' ^ thc learned cmmscl for the 

his application, I uuderstood his. 
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argiuiionl; to 1)0 tluB, TLo dofendaiits arc constMntod a corpom- 

tirai l)y tlicir Acf: (Boiabay ./ct I of 1873) with certain dcllncd i^hepji^ud 
trusts and powers* It is no part of the trusts and powers so vested 
hi thcun to pass, record^ aud transmit to the local Govomment re- 
solutions^ which thoitgh tliey may concern husiness which the Bombay. 
Trustees have power to transact, contain observations affecting 
favourably or unfavourably the cliaracior or credit of persons iiot 
members or servants of the, corporation. It is contended lliat, as 
the insolutiiniH complained of arc ealeulated toinjurcj the character 
of tlio plaintiff* in his business of contractor for tlui carriage of goods 
and passengers, and specially in respect of tliis that such resolutions - 
a)'e i.j*ausmiited and brought to th(i iioLico of the" local Govern- 
merit, witJi whom the plaintilfs contracts have been and are hero- 
after likely to be madoj, tiic plaintilf has made out a case for the 
exercise oftlio jurisdiction the Court undo iihlcdly has, of restrain- 
ing corporations or companies created by Iloyal Charters or Acts 
of Parliament from acting in excess of tluj pov/evs coufeircd by 
such Gharici'S or Acts, when such excess causes injury to an in- 
dividual or a larger or smaller poilioii of the piililic. As illustra- 
tions of the jH’incipIes eontench'd for having been applied, the 
following cases v/ere cited on behalf on the plaintilf: — Tho Mhijoi' 
tmd Cut r 1 ) 0 mt 10)1 of Elector The Earl of Devon. (1)^ AhraJiartia 
V. 11)0 Gin' po alii on of London lilcJtriioniV y/IIio Nodh Tjondoii 
Mallway (3), and tho Midlicnil llalhvoy v* The North-Wrvhrn. 
licuhvo/if (4). It is not aecossary to discuss the details of 
these cases, which are very ditrerent from anything to be found in 
Uie present case, Tlic first case decided that wherG an Act of Par- 
liament coiifoLTcd on a corporation tho power to rcinovo obstruc- 
tions to navigation of a river, jiaying compensation to the owner 
of the land whore such obstruction Avas, the corporation were 
not tlua’cby authoriisqd to maintain a suit in equity in respect 
of an obstruction. The second and third cases were an exmnplc 
rd this, tlni.t whore corporations or public oompnnies arc taking 
lands under compulsory powers of pureluiso they must strictly 
pursue the course of proceeding marked out in the Act; and 
the fourth is merely a decision in the particular case* that a cor- 


' (!) U Tu 10 lilip 232. (2) L. It 0 Ea* (J25. (3) U B. 3 Ch. Ap. 67^ 

(4) L. K 2 Bit 524, - 
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'iSTG* ta.in agi’carAoui raihruy ft')iopr(Bk.Sj, bk to i]iv:Hi‘i,Af 4 |>i*i,H , 

cccds ut Hunu-'if tsaific, luul a cmiuh) eimHimniuhj orfUat, ifa 
TiiKTHt^.s- ofighUo Ik- to it* it would nUr^t ^ 

of ilic coanpaiiv iii.akin,^' Mudi or^iiirad* T!io^.M‘an. ! lldak^ , 
BtojBAY. be ri(} <lonbt that, if iho .Pori Trusixv^ ov any ulbor curpcmition or 
pnblie coinjamy in Bombay woro^ to dtj or nttoinpfc fo tl«i m\y not in 
('xccs.s <if (bt:'!]* jf{,rA«n<j as oohiajin d in the ('ionii, r nr o 

act iVoui sviiirli tlii'y dvTiVn tlioiv iu'ino, and would bo 

ijtjuriuns .U> Ihc? nimbi's of prouorly of au indi’Pnluab in- 

dividital would, f.»u ;^otu!val, prinuiplo.s, linvo a. ri^'in, oi tlio ■|?nu‘ooi ion 
of this Court by iujuuchnn or uilmr a;>|jro|jnaUi roindl In nonr‘ oi 
ibcc.isosj In.^AVovr-r, find I bavola.^un abba in iind, Inis tin* pAnn^oliou 
of a tb^urtof l:lo!iit-vy Sjy wo-y orinjuiicfioiK in case, ofiin n-vunnpi iori 
l)y an tiiC‘oi'][>oi‘al*‘d body of i^owors boyond liiosu o*»iiu‘rrr(l uyonii, 
1)0011 granted ;d tliesuit uran !n(livi<lHni. oxoojjt wiiort'Mn'h indivi"' 
<hial lias lioen dtiuiag’Oil by su(‘b excess oi‘ power in rc‘.^peet of i'li'^’ 
rights of (aMiersldp, or i'lghls of eoiuinudiiy or easssaont, wbieb b?y 
tlilspurjioso urc tiHNited as anaiogous to right?- of ov^ner‘^llip stiictSy 
HO calhxb No kind orantluahy has boon eifod that an indiviiinut 
is cut itlcd to protection i)y vvny <d injiiiiidion agaiud. the. :n*r of a 
corporation^ tliough in oxei'ss of ilioir j>o\\iS’s, v'iii«'li nfrccl.s that 
■ludiyiduars character and rojiiilatioo, vhr the)’ privaie, ijroib'-i.Hiab 
or coaiiiicrciab which Ijo v/oiild Jiot Lave Isxai euidled to hi^i 
a/‘t eomphrined oihooii coiunulted by an individual sb-lPudaiU, on 
tlic gTouiidtiiat ilio a^fc in 4 riostiGn was «jno vdiich Iho eurporution 
laid no pav/er to tin imder the insininieul of iiicurporatiou. 

Even had 1 Iblt no dmibi tlud th{‘V iolii, to un Injauetiou in a s.uil 
by a 11 individual to resiruin the. acdxuildi coiporai, ion. as being 'a7/itC' 
mrci^ exists, where ilie right, of the iui]i\'jduai albgvd l.o }in\'ehe<‘n 
infringed hadbceiiuleha-nudevcsr repiiUdion, 1 sliuidd in i!n) ju'csent 
ease ha, VO heeii unable h.* ceonc to tjieeoneliislou Uial (ho r(‘sohdions 
ill question were, in fact, vJLu fUb-Ts. Tli?i Act, v’\|nHs-siy gives tiic 
; , Trustees pcAvur to transact eorlain kinds nj* bu^iiK^jjss, (if hold uiooi- 
oingsi; at which questions coming belbrei tlicni for deeisiou are lobe 
demtfed by a majority of Votes, and, sudi decision Is by the Act 
'i i resolution. They not only liavo the pcAvcr^ bat arc lioum). 

A 'I ^ nunutes of Iho proeoodings of their 
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tlioy ni'c? hoimd to trail tu the local GoTcrnmoii L, It miiBt 
tlioi’ctbro he^ not the of the proceedingB of the TriiBtecs now 
complained of, Tbnt tJie eonfenis of thoir resoliitioUj which i.s to lie 
held to be powers. Among the othei' bnsines>s tlie This- 

tce>s luive by thoir Act power to transact, ar*o— tlie management 
and ailiniuistratiou of considoraldo property ; tlie receipt of rents, 
tolls, fees and dues; the acquisition, leasing, and selling ofiin- 
moveable or tnovonblo property ; the construction of works, such 
as wharves, quays, docks, &c. ; the appoiotineni and ron) 0 \'al for 
misconduct of officers aud sovvtaiils of the coi'poraLion other tlian 
corbiin Bpocified officins. Now in such ciusesasa question of re- 
moving HR oftlccu’ or seiwant {or alleged misconduct, or terminating 
the further prosecution of a contract to execute works, on the 
grfiund of breach liy the contractor of any expressed or implied 
ohligaflon, and many otlicr cases which may lie conceived, it will 
be nocossary to discuss the conduct of an eniploijf} of the corpom- 
tion, or one Imving dealings with th.em. The only way in which 
such discussion can take place is at a meeting of t he Truslees, of 
the proceedings of wlitch niinutes are to bo taken, signed, and 
transmitted. Can it lie seriously contended that the Trustees have 
thepownwto discharge a,ii r/fivploye for misconduct, or ]mt an end to 
a contract on the ground of a breach of duty ef the coutra,ct03',lmt not* 
to record the cause of dismissjilj or of the termination of the contract, 
because by so doing tliey may affect injuriously the character of 
individuals ? It is not, of course, necessary to consider the question 
of the Trustees passing and recording a defamatory resolutioii 
wholly nncoiinocted with any business which they have power to 
transact, as that is not th,o case with which wc have to do here. 
But, in my opiriion, tlie Trustoos have, as much as any private 
individual, tlie poiocr to record thoir decisions and OY>inions with 
regard to matters conuecteil with thrj business they luive, under 
ilioir Act, power to transact — wliether such docisions or opinions 
are confuK^d to statements of wliat they bollevo to be actual fficts, 
or extend also to the giving of advice £or the conduct of sncc<3ssors 
in offico with regartl to sucli business — and %yhotlier the expres- 
sion of such decisions, opinions, or advice may or may not contain 
statements injuriouB to tlic character or reputation of others. 0£ 
course they Qndij by thoir expressions of a decision, opinion, or advice, 
if publislxed, render thomselvos liable to a suit for damages on 
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ISIS. accoi\ni of {lefawalion, tliai i-. «noUii*i- auil (IKtinct (jne-lioii; lin), 
.Shj mi I’u lji ajy ojiinioii, luuo llie jion/i r, in any loaiti-i conufftcil wiih 
TncTu^.. or !Mi'>in <4 out of ibe biisiuL-^s Uu’V .nv to b.m'- u t, to 

e'lpioss .1 (bcisiuHj npmioii, ui aiUics.* for flu ^luduiirc in flu. tufnu 
itoiBU, of -3 aiiil fluii sucC).'hoi,, ihuii^li it in ly be pinjiutu’i i| tn 

tlio (li uacioj-^ of nihci'j. For (hosn iiusoiis [ am of npiuioi. fii u 
tiio icsoliitious ill (pu -.lion, -ftlmf In i wtl! foiuidod oi no(, wlKtimi 
wan.iiitod co wlmlly uuwauaiitul by tuiythutj^ v,'hic1t tile i'll.uittjtf 
liad iloijo oi oimtteil 1o do, ainl wticthm nr noi londi liiij*' tiu* 
Tinstnus liable to pay (t.mnanLH, ivein aiK m/rn novs* oftlm Poti 
Tiustccs as being conuictcd wilb bitsiness M'birb it is imf irnpufed 
they bad powers to tiaiisact, vi/s., the lihim; and possilde .^ale 
of tbnir steamer, flic “ Dnmndaiy,” and ,is being fu) oj.pu-j..ion 4 
an opinion or ail\jce, %\betlief iigbt oi wioiig, toi tbo mtiilauet* nf 
tbfir succossois in office. Taking, as 1 do, tlna \iow’ oi flui 
cpiostion on the point made <is to f be lesolnfion being* ci r-,, 
T must hold that the basis of the aignniout of the levuncd comwi 
for thcplaintitf in .support of his npplie.ifion lor flu's injuntiion 
wholly fails. 

Though the conclusions at which T liarc already anir-cd 
are .sufficient for the dispo.saI of this npplicaf ion, 1 may add a 
few ohHcrvatious on what appears io mo lire siraiige chamct'ct 
of the order fho Comt is asked to make. It is asked in ofleef 
to order the miinito hook of proceedings of fhc Tin -tecs to be 
alloicd by erasing or raiicelling tin' rescbitious comphtiued of, 
tmlo.ss the Trustees will p.ass and have bigued and tian-initiwl in 
Oovemnrent a resolution rescinding them. As for tlie .nlferuafivo 
of pas.sing a rescinding ic&olution, that is a matter which if wouhl 
ho impos&ible for the Court to order directly. A rcsyluliou of a 
hoard w the form in which their view of facts or opinion of schaf, 
ought to he done is emhudied. To ortlcr the defendants in f Jio 
present case to paw a roholulioir rescinding the resolutions of the 
XOth arte! 17ih Fobnraty, would he uothiag less than fo order 
certain opinion at variance with one which they 
e^tpimod, or to express one which they do not hold. 
CbuTt he askod to pass such an order { Taking the 
that of erming or cancelling the resolutions 
’’ I& no doubt, a matter the Court h,s,s mwAf fn 
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order in an indirect way. But the gi anting of an order in effect iS76, 

mandatory, tliougli fiamed in wordb in form pioliibitive only^ is Shephfrd 
an cxGicise of a jurisdiction whicli the Couit is generally very 
unwilhng lo resort 1o on an mteilocutory application. It may, 'irahOFann 
no doubt, be done, though in the case cited by the learned conn- Bombay, 
sol for the plaintiff as an authoiity, The Guat No}tli of Eny- 
land EcdJajay V. The Clainu G liailuay (1), the opinion of the 
Vice-Chancellor, ii^i the fiist instance m lavoui, in the pcculiai 
ciicumstances of the ease, of making the Older sought, was after- 
waids withdiawn by him, and on leforcncc to the Lord Chancellor 
the order was icfuscd. To induce tlic Com t to dtpaifc fiom the 
loading piinciple that the object of an injunction is to prevent 
fiituie injiuy, leaving matters as far as possible in htatu till 
tliG suit in all its beaiings can be heaid and detcimined, at any 
latc some strong case of substantial damage to the plaintiff which 
would arise fiom simply allowing things to icmain in stain quo 
must be made out Now what in the piesent case is the sugges- 
tion of substantial damage to the plaintiff ? It is suggested that 
his present and future business iclations as a contiactor with the 
local Government will be piejudiced and endangeied, and thcieby 
irreparable damage will or may be done. I cannot understand 
what foundation there is foi sucli a suggestion. There might, 
peilmps, have been some giound foi it had the plaintiff been in 
time with his pioceedings to ask to inteiceiit the transmission of 
the resolutions to Government But they had already been tians- 
mitted before the suit was filed, any damage which could thereby 
ensue to the plaintiff ha<l been done, and I cannot conceive how 
such damage, if any there was, could bo remedied or prevented 
by an interlocutor y older of this Couit, resisted by the defend- 
ants the Tiustecs, foi iiinning a pen through certain lesolutions 
as lecorded in thou minute book. The only effect of making such 
an oidoi, if it had any effect at all in the quaitei wlieio the plain- 
tiff apprehends piejudice will be cicated against him hj the 
recorded opinions of the defendants, -would have been to produce 
a suspension of opinion till the whole matter shall have been 
sifted and hoard out. But exactly the same effect would, I should 


nil— 


(i) 1 Coll mi. 
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scattered provisions in the Penal and Criminal Procedure Codes, 
especially Sections 213 and 214 of the former and Sections 188 and 
210 ot the latter. Section 188 of the Criminal Procedure Code 
pre-snpposes the otfences nhicii may lawfully be compounded, 
and provides that the compounding may be effected out of Court, 
or iu Court with the permission of the Court, It also ]>rovides 
that the effect of such compounding shall be the acquittal of the 
accused person, Iu Section 210 the Legislature invests Magis- 
trates with a discretion to permit on sufficient grounds the with- 
drawal of complaints iu “summons cases.” In the Penal Code, 
Sections 213 and 214 enact a general rule on the subject, 
declaring all offences non-compoundablej except those mentioned 
in the exception to Section 214, which runs thus ; — 

“ The provisions of Sections 213 and 214 do not extend to any 
case in which the offence consists only of an act irrespective of 
the intention of the offender, and for which act the person injured 
may bring a civil action/’ 

It is clear, therefore, that, in order tliat th^ exception may 
operate, two conditions must combine. The first is the immate- 
riality of the offender’s intention accompanying the act consti- 
tuting the offence ; and the second is the possibility of a civil 
action by the person iiqured. We are thus led to the consider- 
ation of the question “ what is the precise meaning to be attached 
to these conditions?” Seeking the help of the English law we 
find it laid down in Keir v. Leeman (1) that “the law will 
permit a compromise of all offences, though made the subject of 
a criminal prosecution, for whicli offences the injured party might 
recover damages iu an action.” And, again, iu the same case, 
iu error (2) that this proposition should be limited to the “cases 
where tiie private rights of the injured party are made the sub- 
ject of agreement, and where by the previous conviction of the 
defendant the rights of tlie public are also preserved inviolate.” 

In order to be able properly to underscand the first condition we 
must assume the Legislature to have made two classes of offences 5 
one involving the commission of an act, which becomes criminal 
only by the intention of the offender being superadded 5 the other 

(1) 6 Q B. 308 ; S. C. 13 L. L Q. B. 359. 

(2) 9 Q. B. 371 ; S. 0. 15 L L Q. B. 360. 
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in which such intention is not essential to constitute the crimi- 
nality of the act. To establish the former class of offences only 
the prosecution would have to prove the intention. The use of 
the ^words voluntarily,” intentionally,” &c., would point to 
such a distinction. See Sections 39 and 322 of the Penal Code. 
Amongst tlie class of offences in which, the act being proved, 
the intetion is implied, are generally olfences under Chapters 
6 and 7 of the Penal Code, viz., olfences against the State and 
those relating to the Army and Navy; while offences under 
Chapters 8 and 13, viz., offences against public tranquillity and 
offences relating to weights and measures, fall in the other class. 

The illustrations to the exception to Section 214 of the Penal 
Code, thougli they do not throw much light on the intention of 
the Legislature, support this view. The word assaults ” in 
Illustration (/;) is not used as defined in Section 351. This is 
clear when it is read with Illustration (a). The offence of 
bigamy, mentioned in Illustration (c), is one irrespective of the 
offender’s intention ; hut, as it cannot become the subject of a 
civil action, it cannot be compounded. The offence of adultery 
satisfies both the conditions, and the Legislature, therefore, 
declares it to be compoiindable. 

Next, going to decided cases, we find that the Madras High 
Couit would not permit the withdrawal of a case of dishonest 
misappropiicxtion of property on the ground that the dishonesi; 
intent was a necessary ingiedient of the offence (1). Again, the 
High Court of Bengal in Rer;, v. Gopee 3IoJmn Miiter (2) 
allowed a complaint of kidnapping to be compounded, because 
the offence, of which the accused has been convicted, is simply 
kidnapping as punishable under Section 363, and it has not been 
found that there was an intention to commit any further offence,” 
and because a civil action could be brought; This High Court 
has, apparently, taken a different view in Reg. v. Jethd Bhala (3), 
but without assigning any reasons. 

The present case is one of grievous hurt, which does not 
satisfy both the conditions of the exceptions, and cannot, 
therefore, be compounded. 

(1)9 Mad. Jur. 341. 

(2) 22 Calc. W. R. 26 Cr. Ru!. (3) 10 Bom. H, 0. Rep. 08. 
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Shdntdrdm Ndrdyan, as amicus curim, contra : — The excep- 
tion to Section 214 should be construed by the light of the 
illustrations. Illustration (b) declares the offence of assault to 
be compoundable. This offence is defined in Section 351, which 
expressly speaks of the offender’s intention. Sections 6 and 7 
of the Penal Code make it necessary that the word “assault ” 
should be understood only in the sense given to it by Section 
351. The offence of adultery is not aggravated by any parti- 
cular intent, and could be properly compounded. Kape could 
not be compounded, because no civil action could be brought in 
respect to it. Mr. Mayne in a note to Section 214 quotes a case 
from 3 K.. C. C. S. C. 14 and another from 4 R. J. and P. 171, 
which show that house-trespass was l>eld not compoundable, 
though wrongful restraint was. 

Ciir. ado. cult. 

The judgment of the Court was delivered by 

West, J. : — Section 188 of the Code of Criminal Procedure 
says that “in the case of offences which may lawfully be com- 
pounded, injured persons may compound the offence out of Court 
or in Court with the permission of the Court,” and that “ such 
withdrawal from the prosecution shall have the effect of an 
acquittal of the accused person.” The case before us is one in 
which an accusation of voluntarily causing grievous hurt has 
been compounded with the permission of the Court ; and the 
question is, whether this is a case of an offence “ which may 
lawfully be compounded.” 

The remedies provided by the law for wrongs which it recog- 
nizes as affording a proper ground for the exercise of the Slate’s 
coercitive power, may be classed generally as criminal ami civil. 
The latter apply properly to wrongs not regarded as so flagrant 
and so dangerous to society at large as to call for the spontaneous 
interference of the State. Tlie general well-being of the com- 
munity is sufficiently protected by the exercise of power at the 
desire of the person injured, and oti proof of the wrong. The 
object is in theory not penal, but remedial or compensatory. 

Criminal sanctions, on the other hand, are intended to enforce 
dhties regarded as of such importance to the community that 
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tlio option of insibtiiig on tliem, or of bringing the provided 
penalty to bear in cases of their infringement^ cannot safely be 
left in the hands of private persons. In such cases the State^ IUhimat. 
through its representatives, steps in either on a denunciation 
duly made, or of its own accoid, to bring the wrong-doer to 
justice; and it regards this object as one of such paramount 
importance that it will not allow any purely remedial arrange- 
ment between the person injured and Ids injurer, by which the 
punishment prescribed for the latter may be avoided. 

The views taken, however, at ditferent times and under different 
influences, of the enormity of particular wrongs vary widely ; and 
there are wrongs which, while they fall witliin the same general 
description, may, according to circumstances, be of an extremely 
pernicious, or of but a slightly pernicious, tendency. They may 
endanger the welfare of society, or tiiey may affect, except in some 
inappreciable degree, only the interests of an individual. Hetice 
there comes to be recognized a class of cases which may be the 
subjects either of crimitial or civil cognizance. If the person 
injured desires to obtain compensation, the law does not forbid 
him; if he invokes the penal interposition of the Magistrate, 
that interposition is not refused. 

Full competence to accept satisfaction for wrongs done to one- 
self follows necessarily from the general rule of freedom of trans- 
actions. That rule, however, and the deduction from it, are sub- 
ject to limitations in the interest of the community through which 
some compromises of offences are made penal, and others are so 
disapproved that the Courts will not give effect to them. These 
limitations correspond generally to the classes of wrongs for 
which, though a personal injury has been sustained, a civil suit 
is not allowed, or is allowed only after the public interest has 
been satisfied by a prosecution, the instituting of which is by 
the British Indian, as by tlie English, law regarded as a duty 
resting on the person injured, and one which he is not at liberty 
to neglect iu consideration of any advantage to Iiimself. 

Sections 213 and 214 of the Indian Penal Code are intended 
to prevent the suppression of prosecutions in cases in which the 
public is thought to be deeply interested in tlie punishment of the 
offender. They impose penalties on transactions entered into 
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_with this view. But after the rules liave been Jaitl clown in terma 
extending to all compromises of offences, an exception is made 
that “the provisions of Sections 213 and 214 do not extend to any 
case in which tlie offence consists only of an act irrespective of the 
intention of the offender, and for which act the peison injured 
may bring a civil action.” The words “may bring a civil action” 
seem to mean “may bring an action without, or instead of, insti- 
tuting criminal proceedings.” On the principle of “ uhi jus ihi 
remedium" there are but few, if any, violations of right recogniz- 
ed by the law as occasioning personal injury, for whicli, when the 
demands of criminal justice have been satisfied, a civil action may 
not be brought by the jserson injured ; and the condition of a civil 
action being competent to the party injured after a pi’osecution 
could not have been intended where the design is to define and 
circumscribe the bounds within which private compromises of 
offences are permissible. The graver the injury in such cases, so 
long as the injured person survives, the better founded the claim 
for civil reparation. Where the law allows a choice between 
the criminal and the civil remedy, the exception says that a 
compromise shall not be penal by which the person injured 
obtains what civil proceedings would give him. The taking 
and giving of a compensation wluch the law forbids, instead of a 
criminal prosecution, is the gist of the offences in Sections 213 
and 214; but where the law would itself award a compensation, 
the exception allows the compromise. 

The condition thus construed at once cuts down the cases in 
which compounding is not penal to a limited class. Unless a “ suit 
of a civil nature,” according to Section 1 of the Code of Civil Pro- 
cedure, can be maintained in the first instance by the person in- 
jured against the iujurer, they are not at liberty to enter into a 
transaction by way of compromise. They are subject to the penal- 
ties of Sections 213 and 214 of the Indian Penal Code should they 
attempt thus to defeat its purpose. In all the more serious cases 
of wrong-doing by which personal injury is sustained, no such 
action could, according to the recognized principles of the English 
law, he maintained. The criminal law, wherever those principles 
are accepted, must first be put in motion, before civil redress for 
tlffe private wrong can be effectually sought. That these principles 
were accepted at least generally, by tbeLeffishitnrp. whsn ;f 
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the Penal Code, is, we think, sufficiently apparent from the test ^ 
it has provided ; and according to these it is only in cases com- 
paratively trivial— at least, of trivial importance to the commu- 
nity at large — that an action can be brought without a prior 
prosecution, lu no others is a compromise free from the penal- 
ties prescribed by Sections 213 and 214 of the Indian Penal Code. 

The other condition, that the offence consists only of an act 
irrespective of the intention,” seems to have the same general 
purpose of confining compromises to the cases of almost venial 
offences. The words ‘^irrespective of the intention” seem to 
mean that the definition of tlie offence extends only to acts, not 
to % particular intention prompting or accompanying the acts. 
Thus the several instances of negligence constituting an offence 
without a positively mischievous purpose, are oases in which the 
“ offence consists only of an act.” No intention is, or needs be, 
imputed as an element of the offence. In other cases the act — • 
as, for instance, waging war against tlie Queen, or committing 
adultery — though it may be essentially voluntary, is still con- 
ceived, for the purpose of the definition or of the imposition of 
punishment, simply as an act. If the act, as thus viewed by the 
Legislature, is done, the offence is committed, and the penalty is 
incurred ^^irrespective of the intention of the offender.” In all 
eases of this kind for which the Indian l^enal Code provides, the 
act is either one, as negligently allowing a prisoner cliarged 
with, or convicted of, an offence to escape, for which no civil 
action could be brought, and on that ground excluded from the 
operation of the exception ; or else, as in the case of adultery, 
of a kind regarded" as of a specially personal character, so that 
the public peace and welfare will be rather furthered than 
impaired by allowing a private settlement of the wrong. 

In contrast to these cases stand the great mass of offences 
which arise in the ordinary course of affairs. In the definitions 
or descriptions of these in the Penal Code tbe intention is an 
essential element. The mere act, not perhaps in itself, but as 
viewed by the Legislature, is regarded as possibly ambiguous, and 
is not an offence irrespective of the intention of the offender ” 
according to a distinction well expressed by Lord Mansfield, C* J., 
in the case of R, v. Shipley (1), Tlms^ in cases of theft, personal 

(1) 4 Dong. p. 165. 


i87r> 


Reg. 

V. 

Rahim AT. 



54 


Tim MDIAN LAW REPORTS. 


[VOL, L 


187G violence^ threats, and defamation, the physical act mast spring 
from a dishonest or malicious intent in order to constitute an 
Rahim vT, ofFeiice. This was the class of cases which probably was most 
conspicuous to the Legislature when the exception to Section 
214 was nieade law. The offences are of a kind regarded as 
highly dangerous to society, and not, therefore, proper subjects 
of compromise. As their defiuitious involve iuteatlon, they 
were excluded from the exception by limiting it to cases o( 
offences constituted by acts irrespective of the intention of 
the offender,” 

The result appears to be that whenever the words voluntarily,” 
^^intentionally,” ^^fraudulently,” ^^dishonestly,” or others, whose 
definition involves a particular intention, enter along with a speci* 
fled act into the description of an offence, the offence, not being one 
‘‘^iirespective of the intention,” is not one which the exception to 
Section 214 of the Indian Penal Code by itself allows to be 
compounded without the parties incurring the penalties prescribed 
by that and the next preceding section. The offence, to admit 
of compiomise, must be one in tliis sense irrespective of the 
intention; and it must be one for which a civil action may be 
brought at the option of the person injured, instead of criminal 
proceedings. 

This coustruction of the exception does not, indeed, clear away all 
difficulties. It seems anomalous that, while adultery, through its 
definition not including any statement of intention as an element 
of the offence, may be compounded, enticing a woman away with 
intent to commit adultery with her may not be compounded. The 
anomaly may, perhaps, be explained by the circumstance that mere 
adultery may be a wholly private transaction, which the husband 
may hope to keep secret, while enticing a woman away, necessarily 
involves a public scandal ; but, such as it is, it is in a measure 
corrected by the provisions of the Code of Criminal Procedure 
(Sections478, 479), which make the prosecution of the offender in 
the one case, as in the other, dependent on the will of the husband. 
The attempt to compress a principle gathered from a great number 
of instances within a few words generally, leaves some cases not 
j[)rovided for in a quite satisfactory way ; and the existence of such 
cases is not a sufficient argnmeiit against a particular construction, 
unless some other can be suggested which gets rid of all difficulties. 
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The illiistraiions to the exception, bo far from throwing light on 
its lueaniiigj create the chief ditficiilties in its construction. Ulus- 
tvniion3(a) and (b) taken together, if we take assault/’ as Section 
7 bidb us do, in the sense defined by Section 351, suggest that 
the tl-Uie sense of the exception is to allow compounding iu every 
case that might be the subject of a civil action, except where the 
act constituting an ofience is made a giMver offence by some iuten« 
lion accompanying it, which is not involved in the definition of 
the minor offence, which the act would pnmd facie amount to. 
The condition that, for the exception to operate, the act must be 
one for which a civil action might be brought^ before taking cri- 
minal proceedings, would, on this construction, as on the otheiv 
cut down the possible cases of compromise to a small number 
%vhere the piiuciples of the English law on this subject prevail; 
but, allowing this, the difficulty remaim that the suggested con** 
struction is one that is not by any ingenuity to be gathered froia 
the language of the exception itself. If we take as*^ault ” iu its 
defined sense, it is not an otfence constituted by an act irrespect- 
ive of the intention.” The physical act being the same in both 
cases, the intention accom})anying it might make it an assault 
under Section 351, or an atteihpt to commit niuider under Sec- 
tions 511, 299, and 300 of the Indian Penal Code; and there is 
not, in any of the cases in which intention enters into the definition 
of an offence iu that Code, such an inseparable connexion of a 
particular intent with a particular act, that such intent is to be 
conclusively inferred from it; otherwise tlie intention would not 
be specified as part of the definition. But if the act thus derives 
all its criminal character from the particular intent accompanying 
it, it cannot be said that a minor offence is constituted by the act 
irrespective of the intention, while a major offence is constituted 
by a similar act along with some different or additional intentimu 
There is no offence at all until there is a criminal intention ; and 
when this accompanies the act, it at once determines the characier 
of the offence, be it graver or more venial. 

The illustrations to the Penal Code rank as cases decided upon 
its provisions by the highest authority. But as every authority 
may sometimes err, we are justified in asking whether this may 
have happened in the present instance. Illustration (&) says 
A assaults B. Here, as the offence consists simply of the act 
Bi41— 5 
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_ irrespective of the intention of the offender, &c.” Tliis eoncepilon 
of the meaning of assault is obviously quite at variance with that 
which governed its definition in Section 351 (1). The Legiblatiire 
conceived of assault as consisting, as viewed by the law, in some 
mere act. In Illustration [a) an intention is superadded to* this 
act, so that an attempt to commit murder is coiKstituted au of- 
fence consisting by its definition of an act phis an intention, and 
thus not within the exception according to the construction which 
we have preferred. Illustrations (f) and (cl) are equally reconcil- 
able with either interpretation. 

Amongst tlie cases actually decided on the exception there is one 
at 9 Madras Jurist 341, in which it was ruled that a charge of 
dishonest appropriation under Section 404 of the Indian Penal 
Code could not legally be compounded* In the case cited from 3 
Kev, Civ. and Cxi, E., 14 S. C. Ct. References, a compromise in a 
case of wrongful restraint was successfully sued on ; but wiougful 
xestraint being punishable with but one month’s imprisonment, a 
withdrawal from the prosecution is expressly allowed by Section 
210 of the Code of Criminal Procedure ; and as Section 188 of that 
Code cannot but have been meant to have some operation, an 
agreement for such withdrawal could not be illegal. The case at 
22 Calc. W. R., 26 Cr, RuL, was one of kidnapping and the Couife 
lield that it would be lawfully compounded. Ainslie, J., seeioh to 
have inclined to the view that this was allowable, because there 
was not au intention to commit an offence beyond that of simple 
kidna]>ping, and because a civil action might be maintained, but 
it does not appear that the obvious giainmatieal coiistiuctiun of the 
exception had been considered by him. Kidnapping, though a 
voluntary act, is not, according to its definition in the Penal Code, 
eomposed of an act ph/s au intention, but of an act alone. It is, 
though necessaiily involving au intention, conceived of ami dealt 
with by the Legislature as a mere act ; and being thus an offence 
irrespective of the intention would, according to our view, admit 
of a compromise if the second condition were satisfied, namely, 
that a civil action might be maintained for the wrong by the 
injured person. It is not certain fiom the language of Ainslie, J., 
thai this was not his view also; but, if not, the decision is, we think, 
a (1) See the observations of Turner, J., in i?^^. v. Muclan 3Io/mn 
(6 K W. B 11. C, R. at p. 305). 
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to be sustainetl where a civil suit ia atlimited, Iiulcpeiidciitly of 
the reasons given for it. 

The case of Jethd Bhnld, at 10 Bom. II. C. Hop. 68, is 
more. distinctly against what we think the correct construction. 
But no reasons are given for that decision, and the case does not 
appear to have been argued. If the offence of volunlaiily causing 
hurt may be compounded, so apparently might causing grievous 
luirt, or even an attem[)t to commit murder. For the mere act 
and the personal injury sustained from it, apart from any special 
criminal intent, the person injured might, in each case, maintain 
a civil action ; and there would not in either be an aggravating 
intention placing the offence in a graver category than that to 
which it would ordinarily belong. If the act was thought to in- 
clude the intention ordinarily accompanying it, and thus in a 
manner to be one, in the eye of the law, irrespective of the intention, 
we do not think that such a construction is admissible in any case 
in which the Legislature has ex[)ressly made a particular intentiou 
part of the definition of an offence. It may be easy to infer the 
motive in any ordinary case from tlie act and the circumstances 
but that the inference was not intended to be a necessary and 
conclusive one, is clear from the specification of the intention in 
defining the offence# We think, therefore, that that case was not 
rightly decided, and that an offence, in the definition of which a 
particular intention is included, cannot be compromised legally, or 
without incurring a penalty, except in the petty cases provided 
for by Section 210 of the Code of Criminal Procedure. If the 
intentiou does not enter into the definition of the offence, it may 
be compounded in all cases in which a proceeding by way of civil 
action, instead of a criminal prosecution, would be competent to 
the person injured. 

Tiie offence of voluntarily causing grievous hurt is, accordingly 
one which cannot legally be compounded. The Magistrate’s order 
of dismissal must, therefore, be reversed as contrary to law. 
Wliether he will, under the circumstances, now proceed any 
further with the case, is a matter whieli must be left to bis 
discretion. He will probably not feel called on to take any 
step, by which the expectation naturally raised by his previous * 
disposal of the case would be disappointed. 
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Tlie difSculty we have had in dealing %Yith this ease, aiul which 
seems to be inherent in the law as it now stands, is one tluit, in 
oar oihnion, calls for the action of the Legislature, 

Order accord in (jdij , 

In conformity whith this ruling, the following oilences were liehl 
not compound able : — 

(«) Criminal Breach of Tinst lleg, y. Lalidman Sheiian Gahaj'i, 24th 
Febinary 1876. 

(?;) Cheating. Beg. y. LakJiu Sadashv^ 24th February 1876. 

(c) Defamation, Beg Y. iSuttg, 8tb hlaicb 1876. 

{(1) Enticing away a woman. Reg. v. Jethd Chaim, 30tb March 1876. 

In addition to the authorities cited in the present case. Beg y. Mtidaii 
Mohm (6 N W P. IT. 0. R 302) may be refen ed to, in which it was held 
that the offence of voluntarily ciusing grievous hurt wns not compoundable. 
See also the ruling 7 Mad 11. C\ Rep. XXXlT, in which it is laid down that 
dishonest misappropriation of property is not compoundable. 


[ORIGINAL CIVIL JURISDICTION.] 

Biiit No. 1018 of 1867. 

Appeal No. 290, 

SIR^llR AHMED AND OTHERS (OuTGINAL DdI'’FNDANTs) ApPri L \NTS 

XliJT ISMAIL nlJI HABIB (Original PLAiNTirr) RrspoNULNX. 

Practice-^ Account — Co7nmisnoner\^ Report — Motion to discharge or vnrij’--* 
A ffidant-- Memorandum of Ohjections — Decree — Coiibintciion'^Noies of 
Judgment in Deputy Registrar's Booh. 

In moving to discharge or vary the report of the Commih&ioner for taking 
accounts, the light practice is to move on a memorandum of objections filed 
in the Frotbonotary’s office, and upon the evidence taken by, and the pi o*' 
ccedings before, the Coram Ibsloner, and not on affidavits made for the purpose 
of the motion. In such a motion, aflidavits should only be filed (f/) whmi 
ordered by the Court, if it desue fiesh evider^ce; (b) by special leave of the 
Court for the purpose of advanciog a fact which does not appear on the face 
of the proceedings before the Oommissioner, 

A note of the judgment of the Court taken by a Deputy Registrar cannot be 
consulted for the purpose of explaining or aiding in the consti notion of a 
decree. Whei^e, therefore, a decree was, on the face of it, an ordinary decree 
in a partnership suH, for the taking of the accounts between the partners in the 
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way, the Court refu&ed to allow the lespondent to show, by leference to 

such a note, that what the decree meant was that he was to be credited and SoMA'a 
his i)urtn6vs debited with certain payments ai ioio^ and not with their respective " 


shaies only. 


The plaintiff and defendants wore members of two partnersliipss 
one, known as ^^the office account partnership/’ to carry on the 
business of guarantee-brokers ; the other, known as the Jetlia 
partnership/’ for the purpose of dealing iii shares. In 1867 the 
plaintiff filed a suit to take a general partnership account of both 
partnerships. The suit was heard by ArnouUl, *1., who on l[4th 
Sepi ember 1808 passed a decree referring it to C. E. Fox as Com- 
missioner to take an account of all the several co-partnership 
dealings and transactions respectively between the plaintiff and 
the defendants in respect of the two partnerships — as to the office 
account partnership from 20th October 1805; as to the Jetlia part- 
nersliip fromSOth October 1864 — and tlie Commissioner was order- 
ed to report with all convenient despatch what balance, if any, was 
due from either of tliem the plaintiff or defendants to the others of 
them after making all just allowances. From this decree the de- 
fendants appealed, and the Appellate Court varied the decree of 
the Court of first instance in several particulars not necessary to 
be noticed here, and by directing that as to the accounts of the 
office account partiieiship, the same should be taken from 18th 
November 1866, with liberty for the appellants to show that a 
sum of Rs. 58,950-3-58, being the sum found due as of tbe last- 
mentioned date on adjusting as between tlie appellants and the 
respondent the accounts between the partnership and the firm of 
Messrs. Blackwell & Co., did not include the indent account of 


Iswa'il 

Habib. 


the partnership with Messrs. Blackwell & Co., and with liberty for 
the respondent to prove any payments made by him in respect, of 
the debts or liabilities of the office account partnership since 18tH 
November 1866, and which said payments were to be allowed to 
the respondent in taking the last-mentioned account. 


Both the appellants and the respondents had, subsequently to 
18th November 1866, made certain payments in full satisfaction 
of certain claims against the office account partnership. At the 
taking of the accounts before the Commissioner the respondent 
alleged that the appellants at the date of the adjustment tad 
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uiulert liken io m vke nil these paymoufs, and that the proper eon« 
strucUon of the decree of the Appellate Court was that, as regards 
the payments made by the respondent, he was to be allowed credit 
for the full amount paid by him, and not only for the amount })iud 
in excess ot his share in the liabilities of the partnership, while 
that, as regards the payments made by the appellants, they were 
entitled to no credit at all as against the respondent. Tlie Com- 
misbioner, to assist him in construing the decree, read a note of 
the judgment of the Appellate Court, said by the respondent to 
have been taken by a Deputy Registrar at the time judgment 
was defivered, and also a fuller note, written on the opposite page 
of the same book, by a clerk in the Prothouotary’s office, and said 
by the respondent to have been compiled from the original notes 
ot Sir R. Couch, the Senior Judge ot the Appellate Court; the 
original notes of Sir E. Couch, however, were not forthcoming. 
After so reading the notes in the Deputy Registrar’s book, the 
Commissioner decided that the respondentia contention was cor- 
rect, and ultimately made his report, in accordance with such 
decision, on 21st December 1874. 

The appellants thereupon obtained a rule nisi to discharge or vary 
the report of the Commissioner. At the argument of the rule be- 
fore Bay ley, J., the learned J udgeheld that thenotesintlie Deputy 
Registrar’s book might be read for the purpose of construing the 
decree of the Appellate Court, and having read them, held that 
the Commissioner’s decision was light, and by his order of 1st 
May 1875 disallowed all the appellant’s objections on this point 

The appellants appealed from this order, and the appeal was 
heard by Wjbsxeopp, C.J., aud Green, J., on 3rd and 4th 
March 1876. 

At the hearing of the appeal it appeared that a practice had, 
of late years, sprung up that, when a party desired to discharge 
or vary the report of the Commissioner, he obtained a rule 7 nn 
for this purpose, supported by affidavits stating the grounds of 
his objection to the report Other affidavits in reply and re- 
joinder were then filed on either side, which were used at the 
final argument of the rule. 

[Westrom, G.J. : — The practice is quite irregular. Such 
affidavits ought not to be filed without the leave of the Court The 
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objections to tbe report ought to be decided by tlie Comt on Hie 
same evidence as was before the Commissioner, If the affidavits Sum./k 

\iniFD AND 

contain any fresh evidence regar<Ung the items in the account^, ouiuuh 
which was not adduced before the Comnuasioner, the Court should is*vn'Ui 

, . H V Ji li \nuj. 

noflook at them. If, ou the other land, the affidavits contain no 
fresh evidence, but only repeat that which has already been taken 
by the Commissioner, they are unnecessary. Of coiuse, if the 
Court requires any fresh evidence, it can, if it see fit so to do, 
examine witnesses or call foi an affidavit ; or, if the pai ties wish to 
advance a fact, whicli does not appear on tbe face of the proceed- 
ings before the Commissioner, they may, on siiowing proper 
grounds, obtain the leave of tbe Court to file an affidavit for that 
purpose; but otherwise, under ordinary circumstances, the parties 
should move to vary the Commissioner’s report ou a memoran- 
dum of objections filed in the Prothonotary’s office, and upon 
the evidence which was before the Commissioner. Ordinarily, 
affidavits would be only a useless addition to the expense of the 
proceedings. The application to vary the report should be made 
with tbe twenty days required by Rule VI. of Chapter VL at 
p. 52 ot the High Court Rules.] 

Ifiverarity and Hart^OT the appellants; — The Commissioner and 
the learned J udge whose order is now appealed agaiiitofc, were wrong 
in looking at the notes in the Deputy Registiai’s book for the 
purpose of construing the decree. They weie not even the notes 
of a Judge, and there is nothing to show that they were correct, 
or that any part of them wms written at the time that the judg- 
ment was delivered. The decree ought to be construed according 
to its terms. It is, on the face of it, an oidinaiy decree for the tak- 
ing of apartiiei ship account, and the Court will not, unless constrain- 
ed to do so by the clear and express words of the decree itself, put 
so extraordinary a construction on it as that for which the respond- 
ent contends There is nothing in the decree of Arnoiild, J., or 
of the Appellate Court, to show that the appellants ever undertook to 
pay the whole of the partnership liabilities ; but, had either Court 
found that there was such an undertaking, it would infallibly ha ire 
inserted in its decree some provision binding the appellants to that 
extent. There is, however, nothing in either decree to deprive the 
appellants of their position as partners. They are, therefore, ei>- 
titled to debit the respondent with his share of the paymeuismade 
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by them, and to be themselves debited with only their own shares 
of the payments made by him. 

Marriott^ Advocate-General (Acting), and Latham for the res- 
pondent:^ — The notes on whicli we rely, are not only those oi ,the 
Deputy Registrar, a sworn officer of the Court, presumably taken 
by him, in <lisc]iarge of Ill's ordinary duty, in Court at the time 
of the delivery of the judgment, but also a copy of the notes of 
Sir 11. Couch himself. The fact of the adjustment of accounts at 
which the appellants undertook all the liabilities of tlie partner- 
ship l^s never been disputed to this day, but only its effect in law. 
If the account is to be taken as an ordinary partnership account, 
the provision in the decree as to allowing the respondent the 
payments made by him is meaningless. On the other hand, 
there is no direction that the ajipellants are to be allowed any 
credit for the payments made by the m, 

Westbopp, C. J.: — Itisnofcullegedon behalfof therespondeiit 
that there is a substantial enoi in the decree of tlie Appellate 
Court, If there be sucii an error occasioned by the fault of the 
officer iiulrawing up the decree, the proper remedy, after the decree 
has been sealed, is review. But it is said tliat by comparing that 
decree with the notes of the Deputy Registrar, or with an alleged 
copy of, or extract from, the notes oi Sir R, Couch, we shall perceive 
that the decree means something more than it now appears to us 
to do. That sometliing more, howevei’jis, in fact, a most important 
variation from the decree now before us. We think we cannot 
look at the notes of the Deputy Registrar, or those said but not 
proved to have been taken from the book of Sir R. Couch for the 
purpose of construing the decree of the Appellate Court, That 
decree should be construed as it stands, without any reference to 
those notes. We do not say that \ve might not refer to such notes 
on a motion to amend a clerical error in the decree ; but that 
is not what we are now asked to do, and we do not think that we 
can refer to them at all to explain or to aid us in construing the 
decree. Sirjl Jina v, Naran AJiilji (1) we declined to be bound 

(1) 1 Ind. L E. (Bombay) L In that case the Court, for the purpose of 
rectifying a cleiical error tu the decree, referred to notes of the judgment 
tTikeii by the J udge himself, by the counsel engaged in the cause, and by a 
short-hand water. 
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by a Judge’s explanation of liis own decree, and held that, we 
must construe the decree as we found it, and that if it were equally 
susceptible of two construct ions, of which one rendered it in accord- 
ance with law, and the other did not, we should give it the former. 
These notes cannot stand upon higher ground than the explana- 
tion of the learned Judge himself. W e must, therefore, refuse to 
look at the notes, and limit ourselves t^the decree. Being solirmted 
to the decree, wo find it to be one for the taking of a partnership 
account in the ordinary way. The terms of the adjustment now 
relied on by the respondent are nv)t set up by liirn in his plaint, nor 
is any mention of tliom made either in the decree of ArnouUl, J., 
or ill tliatof the Appellate Court. What the respondent now con- 
tends for is, in fact, so complete a departure from the ordinary 
law of partnership that we cannot presume that to have been what 
the decree meant, unless it distinctly says so, but what the decree 
of the Appellate Court on the face of it orders, is the taking of 
an ordinary partnership account. The specific mention of the 
credit to be allowed to the respondent seems to us to be suffi- 
ciently accounted for from the fact that it was probable than he 
had paid a larger sum, under pressure of the law, that Ils. 
58,950-3-58 when he paid in full the claims of certain creditor 
against the partnership, and it was to prevent any disputes on this 
ground that the specific direction as to the credit to be given to 
the respondent was inserted in the decree of the Appellate Court. 
The appellants are responsible for their shares only, under the 
terms of the partnership, iu the sums paid by the respondent to 
the creditors of the partnership since iSth November 1866, and 
are to be credited with the respondent’s share in the sums paid by 
them to the creditors of tiie partnership since the same date. 
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[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No. 464 of 1874, 

YAMUNIbS-Tj Wire or Nauayan Moreshvar Fendse, and NARiIYAH 
JAGAllTATH BHIDE (Original Deyendanis) Spj cial Appellant 
NiEiYAN MORESIIVAR PENDSE (Original Plaintipf) Splcial 
Respondent. 

Husband and Wife — Bestitution of conjugal rights — Cruelty, 

In a suit by a Hindu husband against his wife for the restitution of conjugal 
rights, the criterion of legal ciuelfcy, justifying the wife’s deseition, is the same 
in this country as in England, viz,, whether there has been actual violence of 
such a character as to endanger personal health or safety, or whether there is 
the reasonable apprehension of it. 

Every peison who receives a manied woman into his house, and suffers her 
to continue there after he has received notice from the husband not to harbour 
her, is liable to an action for damiges or injunction, unless the husband has, 
by his ciuelty or misconduct, forfeited his marital rights, or has turned his 
wife out of doors, or has by some insult, or ill-treatment, compelled her to 
leave him. 

Semhle that a decree for restitution of conjugal rights between Muhamma- 
dans or Hindus may be enforced under Section 200 of Act YIII of 1859, 

This was a special appeal from tlie decision of Edward Cor« 
deaux, Assistant Judge of the District of Poona, confirming, 
except as regards the award of costs, the decree of Pamchaudra 
Janardan, Joint Subordinate Judge at Poona. 

The plaintiff sued for the restitution of conjugal rights and to 
recover possession of his wife, the first defenclaut, from the second 
defendant, alleging that the first defendant was living at the 
second defendant’s house, and tliafc, when the plaintiff on the 
morning of the 28th of February 1873 demanded his wife, the 
fi,rst defendant refused to return to him, and the second defend- 
ant refused to give her up. 

The written statement of the first defendant was to the effect 
that the plaintiff was a man of unsound mind, unable to earn a 
livelihood, and incapable of taking care of her or hisproperty; that 
after the death of her father the first defendant, with the consent of 
her mother-in-law, went to liveat the house of the second defendant 
who wasarelativeof the plain tiff, and that tlie plaintiff and his mother 
were also to have afterwards come to reside in the second defend- 
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ant’s bouse, but before they ditl so the plaintiff’s mother (lied ; that ^^76 
the first defeudant was williiio^ to live with her husband, but not in YAMUNA^r 
his house, as he was unable to protect her against the intrigues of Na'ua'yak 

1-1 • 1 ! ^ 1 1 T 1 JAGAUNATIS 

his relatives living in the same house, Kiunohaiulra and Ivrishiiiiji, Buma 
with* whom she could not live with honour and decency, and who HAWyApy 
should be made parties to the suit ; and tliat she, therefore, refused rlLNoml.^" 
to go with her husband on the day mentioned in the plainU 

Tlie second defendant answered nearly as above, and added that 
he did not object to the first defendant going toiler husband’s house, 
but merely prevented force being used to compel her to do so* 

The Subordinate Judge gave the plaintiff a decree directing 
the second defendant to deliver up the first defendant to her hus- 
band, and to bear all the costs of the suit. 

The Appellate Court affirmed that decree, but varied the 
order as to costs. 

The special appeal was heard by Melyill and West, JJ* 

Brnmon^ with him Mahadev Chimndji A^pte^ for the defend- 
ants: — No suit for possession of a wife will lie. A decree order- 
ing such possession cannot be enforced ; Gatlia Rayn v. Moohita (1). 

She cannot be treated as a chattel, and ordered to be delivered up. 

The second defendant is not at all liable. lie did not object to 
the first defendant going to her husband; he merely interfered 
to prevent force being used : Philp v. Squire (2) ; in that, as in 
the present case, the second defendant acted solely from principles 
of humanity. See also Marchmont v, Ilarchmoyit (S), 

The plaintiff charged his wife before a Magistrate with hav- 
ing committed adultery with the second defendant. The charge 
was proved to be utterly false. This conduct amounts to legal 
cruelty : Brap v. Brrfp (4). Here a false charge of incest was held 
tantamount to cruelty. Milner v. 3Iilner (5). In this case treatment 
by the husband of his wife as a common prostitute in the streets was 

(1) llBeiig. L. R. 298. 

(2) Peake’s N. P. Cases, 114. lu that case, however, as in the similar 
ease of Berthon v. Cariioriglit (2 Esp. 480), the wife took refuge with the 
tlefeiulaut on account of ill-treatment by the phiintilf. 

(3) MacQueeii ou Divorce, 317. (4) 1 Hagg. Eccl. 163. (5) 4 Swab, and 

Trist. 24, ♦ 
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eoBsiJered to amount to cruelty. See also Kelh/ v. Kelly (I) 
and Stace v. Stace (2). The plain Liif in his examination states that 
he Will not take food or water from his wife. This i^ a threat that 
he will not treat her as his wife. This also is cruelty. 

Shdmrdv Vitlial for the plaintiff: — The second defendant is 
clearly liable. He has throughout the proceedings aided and 
abetted the first defendant. After notice that the plaintiff 
wanted his wife, he had no business to keep her in liis house, 
Addison on Torts^, pp. 802 and 876, The view of the Court 
below is quite correct on this point. 

On the question of cruelty^ and to show that the law on the 
subjeot was tho same in India as in England, he cited Milford 
V. Milfoid (3), Ardaseer Cursetjee v. Perozebaye (4), Moonshee 
Buzloor Eulieem v. Shiunsoonissa Begum (5), This case is quite 
conclusive to show there has not been such cruelty as to justify 
the wife’s desertion. To show the Hindu custom on the subject 
he referred to pages 31, 32, 170, and 172 of Steele’s Law and 
Custom of Hindu Castes. 

The judgment of the Court was delivered by 

Melvill, J. : — In this case the plaintiff asks that his wife, the 
first defendant, may be compelled to return to him, and that the 
second defendant, in whose house she has been living and who 
has opposed her return, may be ordered to deliver her up. 

It has been faintly argued at the bar that a suit for tlie restitu- 
tion of conjugal rights will not lie in our Courts, or, at all events, 
that a decree ordering such reslitution cannot be enforced; and, in 
support of this argument, we have been referred to a judgment of 
Mr, Justice Markby, reported 14 Beng. L. E., 298, The jiulg- 
ineni does not deny^ and the decision ot the Privy Council in Moon- 
shee BuzIooT Rulieem v. Shumsoonissa Begum (6) conoliisively 
establishes, that such a suit may be maintain eel. The question 
of the mode of enforcing the Court’s decree is at present pre- 
mature, and we only allude to it as affecting the question of the 
admissibility of the suit. If it were admitted that a Court could 

(1) 39 L. J. 9 Mat. €a, (2) 37 L, J. 51 Mat. Oa. 

(3) I L. E., 295 (Fr. and Div.) (4) 6 Moore I. A., 348. 

(5) U Moore I. A , 551. (6) ii Moore L A , 551, 
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not enforce its decree-, that would be a strong ground for bolding 1S7G 
that the Court could not entertain the suit. In the case above XAMUNA'BA't 
referred to^ the Privy Council has expressed an opinion (which Mr. 

Justice Markby does not notice) that disobedience to the order of Buidb 
a Court directing the wife to return to cohabitation would seem 
to fall within the 200tli Section of the Civil rrocedure Code^ and 
to be enforceable by imprisonment or attachment of property^ 
or both. The Bengal High Court [6 Calc. W. B. 105 Civ, BuL] 
had previously come to the same conclusion ; and in Ardanar 
Jahangliir Fidmji v. Avdbai (1) I have treated the question as 
settled by authority. We see no reason to entertain any doubt on 
the subject now. Weare unable to agree witliMr. Justice Markby 
tliat a decree, which orders a wife to return to her husband’s pro- 
tection, amounts to nothing more than a declaration that the 
relation of husband and wife exists between the parties. In nine 
cases out of ten there is no dispute as to the existence of that rela- 
tion I and a declaratory decree to that effect is not what the plain- 
tiff asks, nor what tlie Court professes to give him. The policy of 
entertaining and enforcing such claims mny be open to question ; 
but, so long as their jurisdiction is not barred by legislation, our 
Courtshave no discretion in the matter. In thecase ofPaisistbe 
Legislature has, by Act XV. of 18o5, made expres>s px*o vision for 
such suits and for the enforcement of the decree [Section 36] ; and 
the cases to which wo have referred are, we think, sufficient » 
authoiity to support the action of our Courts in similar suits 
between Hindus and Muhammadan. 

The question which we have to decide, as between the plaintiff 
and his wife, is whether the latter has proved a legal justifi- 
cation for the admitted refusal to return to her Imsbaiurs house. 

The written statement of the first defendant Yamutmbai, in 
answer to the plaint, is as follows: — 

1, I have been observing my husband to be an idiot ever 
since the day on which my marriage took place. He has not 
sense enough to manage his own property, or to protect me, or to 
gain his livelihood by any acquirement, skill, or ingenuity. 


(1) 9 Bom. IL C. Eep., 290. 
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1876 ^^2. My iullier-in-law died about 10 mouths ago; [and my] 

Tamusa'ba'i mother-in-law died about 5 mouths ago. Now I have no one 
[left] on the side of [my] father-in-hnv except [my] idiotic hus- 
band. After the death of my father-in-law I was living even 
nidi my motliei'-in-laW;, who was a very old [woman]. Tliere 
being [residing] In the dwelling-house of my father-in-law and 
mother-in-law and husband, Eamcbandra Mahddev and many 
other persons of young age^ it came to pass that I could not live 
in that house with respectability [decency]. As the husband of 
luy aged mother-in-law was dead, there was a difficulty in the 
way of [her] going out [of her house] owing to the custom of 
Brahmaujcaste, On this account, andas my husband wasanidiot, 
they could not restrain Eamcbandra Mahadev and others of [his] 
kinsmen. Therefoie my mother-in-law with the consent of 
Sowbhd;gyavati (an epithet of respect prefixed to the names of 
women whose husbands are living), Godavaribai Natu, the grand- 
daughter of my mother-in-law, sent me, on account of the 
[aforesaid] difficulty, to reside in tiie house of the defendant No. 2^ 
Narayan Jaganath Bhide, son-in-law to my mother-in-law. My 
mother-iu-law was to come there after with my husband to reside 
at [the said] Bhide’s ; [but in the meantime] she died at Bhade. 

3. I do not believe that the piesent suit is instituted against 
me by mydiusbaud of his own sense. He lus not sense enough to 
* do this. Eamcbandra Mahadev Peiidse has got my idiotic husband 
under his hand (influence), and has put forth his [my husband’s] 
name, and caused this suit to be instituted. Therefoie [I piay 
that] the Court will be so gracious as to make him [Eamcbandra 
Mahadev Peiidse] another plaintiff or defendant [in this case], 
that is to say, enter his name as one of his parties opposed to me, 
^^4, As said above, I came from the house of [my] husband 
to tlie house of the defendant No. 2 in or about the montli of 
last Bhadrapad [September 1872] ; since that day I have never 
at all been invited by [m}] husband. [My] mother-in-law had 
directed [me] not to go to the house of the Pendse^s, unless I was 
invited by [my said] mother-in-law heiself. Accordingly 1 
never went [thither], 

5, On the day of the [institution of this] suit, my husband 
and Eamchatidra Mahidev Pendse came to [the said] Bhidc’s 


AND 
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house, and [my] husbaud remained standing near the gattar [out- 
side the house]. As he [my husband] could not say anything, 
Ramcliandia Mahadev came inside and asked me fco go to [mj] 
fatlier-in-law’a my husband’s] house. Then I said that my 
husband was an idiot, that he(Rarnch<indiu) should not allure him 
with a bait and deceive him, that be should not lUin him and me, 
but that he sliould make o\er [myj husband to me. I said this on 
that day, and I liad sent messages [to the same effect] once or twice 
before. But liainchandra did not attend to it. And on the afore- 
said day he took away [my] husband. At present I am feeding 
and miiutaining myself with respectability (decency) in the said 
Blade’s house, by assisting his daughter-iuJaw at her toilette, and 
doing other light work, and at times of inconvenience by cooking 


1878 
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and winnowing grain, &c., and doing other light work. 

6. So long as my husbaud is ^ in the hands’ {i,e. ^ under the 
control’) of Earnchandia Mahadev and other kinsmen [of my hus- 
band], that is to say, those who are entitled to be heirs [to 
my husband] after his [my husband’s] [death], I am not willing 
to go to my husband at the house of the Pendses, and under 
[their] control. For [my] husband is an idiot, and if they should 
impute to me adultery and various other ciimes, I shall be defeat- 
ed of my right of succession to my husbaiurs property and of [my] 
right of [getting] food [and] clothes [maintenance] [from that pro- 
perty after his death], and the light will be gone to Ramcliandia 
Mahadev and others. I am [tiierefore] unwilling to go under 
the control of such persons, without any protection, and from 
their foimer conduct I entertain the greatest apprehensions that 
they will do so. 

7. [I pray that] the Court will [be pleased to] consider 
whether my aforesaid statements are proper or not, and to enter 
the name of Ramchandra Mahadev as one of the parties opposed 
[to me], and to reject my husband’s claim and to award all my 
costs against the said Ramchandra Mahadev.” 

It has haidly been attempted to maintain that any of the alle- 
gations contained in this statement would, if proved, constitute 
a sufficient justification for the defendant’s refusal to live with her 
husband. Theplaintiff, asthe Assistant Judgesays, is admittedly 
a man of very low mental capacity, on the border line of idiocy* 
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Bat Yamun5,bru has not alleged that she entertains any apprehen* 
sxons to her safety on this acoountjiior indeed that she is unwilling 
to live with her husband on this account. On the contrary, ofi 
the same day on which the present suit was filed, slic filed a c(nni- 
ter-suit to obtain possession of her husband, alleging tliat he was 
of unsound mind, and that she was the proper person to have 
charge of him, but that his cousin, Kamchandra, lefused to give 
him up. Her objection was not to living witli her busband, but 
with her husband’s relatives. Now it is easy to conceive that the 
annoyances of married life must be often much aggravated by the 
necessity which a Hindu wife is under of living in the same house 
with the whole of her husband’s family ; and ill-treatment at the 
hands of her husband’s relations, from which he was powerless to 
protect her, might reasonably be urged as a ground for refusing to 
live with him. But no such ill-treatment Inis been alleged in the 
defendant’s written statement. It has, indeed, been suggested to 
us by the learned counsel for the special appeiluiils that that 
statement implies much more than it expresses ; that the first 
defendant left her husband’s house in consequence of an attempt 
made upon her virtue by her husband’s cousin Kri.dinaji ; and 
we are asked to order the examination of certain witnesses, whose 
evidence, it is said, would establish this fact. Undoubtedly no 
Court would order a wife to return to her husband’s house if she 
were liable to be exposed to an outrage of this description. But 
it is impossible to pay any attention to a mere verbal allegation 
made at this late period of the proceedings. If the defendant had 
so good a defence, she should have made it distinctly, and have 
raised an issue regarding it. She should, at least, have come 
forward to give evidence. She was summoned as a witness, and 
her pleader twice obtained an adjournment in order to produce 
her. ^But she remained absent, and her absence has never been 
accounted for. It is out of the question that the Court should 
now order an inquiry into the truth of an allegation which does 
not even appear on any part of the record, and which the person 
making it does not venture to substantiate upon oath. 

There is one circumstance in this case, and one only, which 
raises any *doubt as to the right of the plaintiff to the relief which 
l\e seehs* Soon after this suit was instituted, the plaintiff lodged 
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a complaint before tlie Magisirate, cbarging ibe secnml (Icfcmlant 
with having committed adultery with the first defendant. lie 
swore that he had himself witnebsed circumstances leading to the 
coiudiision that adultery had taken place. He was disbelieved^ 
and his complaint was rejected without inquiry. lie tlien brought 
the matter before the higher Courts, but without success. In the 
present suit he has again put forward this charge of adultery^ and 
has called his relations to support it. The Assistant Judge has 
foiiTuI that the imputation is utterly groundless. We must take 
it, then, that tim plaiutiiF aiul liis redatious, in their endeavour to 
gratify their hatred agaimst the second ilefeiulant, has not hesi- 
tated to as[)erse the character of the plaintiff’s wife. la his depo- 
sition before the Magistrate the plaintiff used a very opprobri- 
ous expression in reference to his wife, and when pressed with his 
inconsistency in wishing to recover possession of a wife Avhom he 
held in such low esteem, he said that, if she returned to him, it 
would be inconsistent with iiis religion to receive food and water 
from her hands, though in other respects he should treat her with 
the affection due from a husband to a wife. It has been much 
pressed upon ns that the unjust aspersions cast by the plaiidift’ 
on Ms wife amount to cruelty, and that the treatment to which 
he has himself said that Ise intends to subject her, would dlso 
amoimt to cruelty, and that on these grounds the defendant 
should not be compelled to return to his house. 

In Moonshee Buzloor Raheem v. Shmnsooiiissa Begitm (1) their 
Lordships of the Privy Council say ; — It seems to them clear 
that, if cruelty in a degree renderingit unsafe for the wife to return 
to her husband’s dominion were eatabliblied, the Court miglit re- 
fuse to send her back. It may be, too, that gross failure by the 
husband of the performance of the obligadons which the marriage 
contract imposes on him for the benefit of the wife, might, if pro- 
perly pvoved 3 afford good grounds for refusing to him the assistance 
of the Court” (2). In the present case we are only concerned 
with the question of cruelty; and on that point their Lordships, 
ill another part of the same judgment, say The Mahomedau 
law, on a question of what is legal cruelty between man and 
wife, would probably not differ materially from our own, of which 

(1) 11 Moore I. A, 551. 
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(2) /. Ik 615. 
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THE INDIAN LAW llEPOiri S [VOL 1 

one of (lie moBt recent expositions is the followiinr : -* There mii^t 
be actual violence of such a character as to einhui^tu’ personal 
health or safety; or there must be a reasonable ajiprehensioiH^f it.’ 

^ The Court/ as Lord Stowell said in Evans v. Evans ^ has .never 
been driven off this ground’ (1). The recent cihOj 1o whieli the 
Privy Council rcfer^wasno doubt the case of il////hrd v. 

A number of earlier cases have been quoted to us as showing that 
to constitute legal cruelty, it is not necessary that tliere nhould he 
actual violence ; and, no doubt, some of those cases do indicate a 
desire on the part of the English Judges to enlarge the dcliuition 
of cruelty, so as to embrace certain cases of peculiar luirdship. But 
the authority of the later cases is conclusive as to the i>resent state 
of the English iaw» In Milford v. Milford the Judge Ordinary 
took time to consider his judgment, observing: — The question of ** 
cruelty requires a very critical examination. It is just one of those 
cases in which the Court is bound to take care that it is not induc- 
ed, by the desire of giving full relief to the wife, to trespass beyond 
the limits assigned by the law to the dehnition of legal cruelty.” 
And afterwards, ill delivering judgment, he said: — The eKsential 
features of cruelty are familiar. There must be actual violence of 
such a character as to endanger personal health or safety, or tlier <3 
miisfc be the reasonable apprehension of it. The Com t, as Lord 
Stowell once said, has never been diiveu off this ground. Nor do 
the cases cited in the argument, whatever general ex[)rerfsions ma} 
have fallen from the Court, affect to decide that anything >hort oi 
this will be sufficient to found a decree upon cruelly. The ground 
ol theCourt’s interference is the wife’s safety, and the impos^ibilify 
of her fulfilling the duties of inatrimony in a state of drea<l.” In 
the still more recent case Kelhj (3) the Judges stated 

the law ill similar terms, and granted a judicial separation on the 
ground that, if force, whether physical or moral, is systematically 
exerted to compel the submission of a wife to such a degree and 
during such a length of time as to injure her health, and render a 
serious malady imminent, although there be no actual physical 
violence such as would justify a decree, it amounts tolegal cruelty* 

In that case, then, the Judges were careful to keep within the 
limits laid down in previous cases. The question for us to decide is 

(1) Mooie 1. A. 61 L ( 2 ) 1 L. It. (P. uud D,) 295. 

(3) 39 L J., 59 &lat. Cu. 
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whether^ ia this country, we ought to extend those limits, and 
to enlar<ve the definition of legal cruelty so as to allow a wife to Yamunx\'ba'i 
iiistify her desertion of her husband upon grounds which in jrA'nA'YAN 

^ , JAfrANATH 

England would not amount to a justification. After a careful Bhidk 
consideration of this que&tion, we have come to the conclusion Na'ua'yan 

. . - MoUhSTlVAE 

that we ought not to do so. JN'ative law and custom is, at least, i-»icni>bi£. 
as stringent as English law in regard to the dut'^^ of a wife to 
live witli her hubband. As the Judicial Committee say of the 
Mahomedan law, so we would bay of the Hindu law, that, on a 
question of what is legal cruelty between man and wife, it would 
probably not differ materially from our own. Any di|rcreucc 
tliere might be, would be in the direction of greater strictness, 
not of greater laxity, — at least in regard to the treatment of the 
wife by the husband. A Hindu wife cannot, any more than an 
English wife, claim a divorce on account of merely her liiishand’s 
inconstancy ; but she may demand a separate maintenance if her 
husband ill-treat her on account of a favourite wife or mistress (1). 

She may abandon a huvshand who commuaicales anything noxi- 
ous (2). In tlie case of any undue chastisement, in the exercise 
of maxdtal rights, our Courts would probably adopt the views 
expressed by Sir Thomas Strange (3), though iu the Presidency 
towns they might possibly be somewhat hampered hy the provi- 
sions of 21 Geo. III., C. 70, S. 18, and 37 Geo. HI,, C. 142, 

S. 12, But we do not think tliat we should be justified under 
Hindu law, any more than under Englisli law, in holding that an 
unfounded imputation upon a wifels chastity, however gross an 
outrage, is by itself sufficient to constitute legal cruelty. Au 
American writer (4) refers to an old case in Scotland (Le Nac v, 
illuzV, A,r>. 1750) where a husband publicly and perseveringly 
reproached his wife falsely with lascivious behaviour and im- 
moderate lust, and in which the Cojumissaries of the Court of 
Session held this a sufficient ground for a judicial separation ; 
but the House of Lords reversed the decision. The observations 
of this writer on this subject are wortii quoting, The proposi- 
tion,” he says, seems to be, on the whole, well established iu 
England and iu most of our States, that the harm to be appre- 
hended must be bodily harm, in distinction from mental suffering. 

(1) Steele 170. (-2) 2 Colebrooke 180. (3) 1 Stra. H. L. 49. 

(4) I Bishop on Muri. and Div. 724. 
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Foi^ while it is admitted that paiu of mind may be even move 
severe than bodily pain^ and a husband disposed to evil may create 
more misery in a sensitive and affectionate wife by a course of 
conduct addressed only to tlie mind, than if, in fits of anu;eivhe 
w^ere to inflici occa>sional blows upon her person; still it is said 
that in such a case the Court has no scale of sensibilities by which 
it can gauge the quantum of injury done and felt’ The rule, 
therefore, seems to have arisen, not from any notion of its iniiereut 
justice, but from the difficulty of practically administering the 
opposite rule, of regarding tlie mind the same as the body.” In 
this country generally, and particularly in the present case, in 
which imputations of lascivious behaviour are cast by both sides 
with equal I'ecklessness, it would certainly be impossible to gauge 
by any scale of sensibilities the quantum of injury done and felt. 

As to the statement of his intentions contained in the plaintiff’s 
deposition before the Magistrate, to which reference has been 
made, it is sufficient to say that, even if it be regarded as a 
menace seriously intended, it falls short of a justification of the 
first defendant’s refusal to return to her husband. 


It follows that the first defendant has not, in our opinion, proved 
legal cruelty on the part of her husband or his relations. In a 
suit between Iliudus^we consider that the only safe and practical 
criterion of cruelty is tliat contained in the definition which guides 
the English Courts, namely, that there must be actual violence of 
such a character as to endanger personal iiealth or safety ; or there 
must be the reasonable apprehension of it. In a suit between 
Muhammadans the Privy Council has expressed its opinion that 
the same definition is applicable; and in the Parsi Cldef Matri- 
motiial Court of Bombay, over which I now preside, a similar 
definition was adopted at an early period of the Court’s existence 
{Fardunji v. Kitrsciji Dinhai:, 2Srd November 1869). 

The next question is whether the plaintiff, having established his 
right to compel his wife to return to lus protection, is entitled also 
to a decree against the second defendant, Narayau Bhide. The law 
on this subject is correctly stated by the Assistant Judge. Every 
person who receives a married woman into his house, and suffers 
hor to continue there after he has received notice from the husband 
not to harbour ber,is liable to an action for damages, unless the bus- 
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band has, by liis cruelty or miHCOuduct, forieiled his marital riglUsj 
or has turned his wile out of doors, or has, by some insult or ill- 
treatment, compelled her to leave liim (1), The present plaintiif 
aslcs, not for damages, but for an injunction ; and he is entitled to 
an injunction if he has proved his case, and it the conduct of the 
second defendant still continues to show a necessity for it. The 
Assistant Judge has found that the second defendant did harbour 
the first defendant after notice from h{*r husband ; and, looking to 
the conduct of the second defendant throughout the proceedings in 
the suit, we cannot entertain any doubt tluit he has been, and is, 
actively, aiding and abetting the first defendant iu her opposi- 
tion to her husband’s wishes. 

Our decree must be that the plaintiff is entitled to his conjugal 
rights, and that the first defendant, Yamunal)ai, be ordered to 
return to Ins protection, and that the second defendant, Naruyan 
Bhide, do abstain from harbouring the first defendant, and irom 
offering any obstruction to the return of the first defendant to 
her husband’s protection. 

Having regard to the conduct of tlie parties, and to all the 
circumstances of the case, we think that each party should bear 
his and her costs throughout. 

We amend the decree of the Court below accordingly. 


[APPELLATE CPaMINAJ. JURISDICTION.] 

Criminal Rcvieiv No. 7 of 1676 . 

In re KESHA V LAKSHMAN. 

Award of Compmsafion --The Code of Criminal Procedure {Aei X o/’ 187*2), 
Section 209 — ConjdainmiL 

A Itdf'hm on the e«;tabli3hmenfc of a Civil Court, entrusted with the execu- 
tion of a writ, reported to the Court that a particiiLir person obstuieted him in 
attaching property as commanded by the writ ; and a report was thereupon made 
by the Court to a Magistrate, with a view to proceedings being taken against the 
obstructor. The ^lagistrate acquitted the accused and ordered the Mrlun to pay 
the accused compensation under Section 209 of the Criminal I^rocedtite Code. 

(1) Addison on Torts 802. 
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1876 tii.it feucli lust uientioiied Older was wrong, the Kdihun not being a 

hiTd Kishw eonipl.iuhint within the meaning of Section 209 of the (Jode of Ciiminal Pio- 
Laksiiman. cediire. In such a case us the above the Suboidiuate Judge should be icgarded 
as the complainant, and he, having acted judicially, was not liable to *thc 
penalty provided in Section 209 of the Criminal Piocedure Code* 

This was an applieation to the High Court for review of an 
order passed by F. L. Charles^, Magistrate, 1st Class, in the 
TannaDistiict, underSection 209 of the Criminal Procedure Code. 

The facts of the case were shoitly tliese : — The petitioner, 
Kesha V Lakshmaii, was a karkua on the establishment of the 
Subordinate Judge at Pimpalgaon in the Tanna District, ami 
was, as such, entrusted with the execution of a writ of attach- 
ment of certain property in execution of a decree against one 
Aba valad Krishna. The petitioner made a report to the Subor- 
dinate Judge that the said Aba offered obstruction to the attach- 
ment levied by the petitioner in the said execution ; and the 
Subordinate Judge, on the strengtli of this report, forwarded the 
matter to the 1st Class Magistrate in order that it might be dealt 
with as a criminal case. The Magistrate, after taking the evi- 
dence of the karhun aiicl other witnesses, found that no obstruc- 
tion to the attachment had been offered by the said Aba, accord- 
ingly acquitted him, and directed the harkun to pay Rs. 5 to 
the said Aba as compensation under Section 209 of the Criminal 
Procedure Code. 

The matter was brought to the notice of the Sessions Judge of 
Tanna, who refused to interfere. 

The petition was heard by Melvill and West, JJ. 

Paadurang Balihhadrd for tile petitioner : — ^The petitioner was 
n Court hdrluin, and he acted under the orders of the Saboi - 
dinate Judge. He was in no sense a complainant. He could 
not have disobeyed the order of the Subordinate Judge to pro- 
ceed against the obstructor Abti The order of compensation 
is, therefore, illegal and should be reversed. 

PekCuriaM:— The Court thinks that the Subordinate Judge, 
and not the harkun, Keshav,must be regarded as the complainant 
in the proceedings before the Magistrate. The Subordinate Jiulge 
uofed judicially, and, on that ground, would not be subject to the 
penalty provided in Section 209 of the Crimitial Procedure Code. 
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The harhicns if he made a false report to the Subordinate J udge, 1876 

or gave false evidence before the Magistrate, is punishable other- J 71 ?e 10 shav 
wise ; but, not being the complainant, he also is not liable to have 
the payment of compensation awarded against him under Section 
209 ot the Criminal Procedure Code. 

The Court reverses the order of the Magistrate, which directed 
tliat Keshav Lakshman should pay lls, 0 to Aba vulad Krishna as 
compensation. 

Ord(*r accordingly. 


[ORIGINAL CIVIL JURISDICTION.] 

Suit No, 829 of 1873. 

Appeal No, 288. 

MURARJI GOKULDlS and othebs (Obiginal Dcfckdants, Appellakts) March 25, 
V, PlRVAl’lBAI (Original PLAiNxirr, Rlspondekt), 

Hindu Law — LilierUance^Bhndnes^ — Disqualification io 

According to the Hindu law, as prevailing in the Bombay Presidency,’^ 
blindness, to cause exclusion from inheritance, must bo congenital, 

Theiefoie wlieie the widow of a childness intestate, though proved to have 
been totally blind for some years before the death of her husband, was admit- 
ted not to have been born blind. 

Held that such blindness did not prevent her from inheiifcing the property 
of her husband on his decease. 

Gokulda's Vithalda^s died intestate and without issue in the 
year 1873, leaving him survivinghls widow Sakeibai,who, though 
nob born blind, had been totally blind for some years before 
his death, and liis sister Parvatibai, the plaintiff. Sakerbai died 
some two or three months after her husband, having, about a week 
previously, made a will, whereby she bequeathed certain Govern- 
ment promissory notes and money, which had been the property 
of her husband, to the detendauts, as trustees and executors, to be 
applied in the trusts of her will. After the death of Sakerbai, 
Parvatibai, claiming as the heir of Gokiildas Vithaldas, sued the 
defendants for possession of the Government promissory notes 

» Note,--Jn MohesTi Chunder Roy v. Clmnder Mohim Roy (14 Bcng, 

L. E. 273) it was held that the Hindu Law as prevailing in the Bengal Pre- 
sidency is similar, 

B 142— a 
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1S76 and money. She rested her claim principally on two grounds: 
Istj that Sakerb^ii, being blind at the time oi the death of her 
UuKuiDAs was, under tlie Hindu law, incapable of iiilieiiting from 

Pakvaiibax. alleged will ot Sakerbai was a forgery. 

The suit was originally tried beioie Bayley, J., and occupied 
several days in the hearing, a considerable amount of evidtuice 
being given on both sides. Finally, the learned Judge, being of 
ojdnion that the will was a forgery, directed it to be impounded, 
and passed a decree in favour ot the plaintiff, without recording 
any decision on the point of law as to whetlier Sakerbai's bliiuL 
ness operated as a bar to her inheriting the property of the 
deceased. From this decree the defendants appealed. 

The appeal was argued before Westkopp, C. J., and Sae- 
GENT, J., on 17th and i8th December 1875 and Htli and 15th 
January 1876, 

Scohle (Advocate General) nnd Badrudin Tyahji, for the 
appellants, on the point of law contended that blindness to bar 
inheritance must be congenital, 

Latham and Lang, for the respondent, argued that blindness 
existing at the time that the inheritance should vest, was a bar, 
wlietber congenital or not. 

The aulhorities cited appear in the judgment of the Appellate 
Court. The question of the genuineness of the will of Sakerbai 
was, of couise, also fully argued ; but, being one that depended 
entirely on the facts and evidence, need not be considered here* 

Ctiv. adv, vult. 

On March 25th, 1876, tire following judgment ou the point 
of law was delivered by 

Westeopp, C.J. : — The subject matter of this suit consists of 
Government promissory notes and money in the hands of tire de- 
fendants which in the lifetime of Gokuldas Vithaldas belonged 
to him. He died at Porebuoder, without issue, in June 1873* 
Parvati, the plaintiff, as his alleged heir, sues to recover the 
property in quetstion. The defendants rely upon a will, alleged# 
to have been made at I^orebnnder by Sakerbdi, the widow of 
Gokuldas Vithaldas, on the 24th of August 1873, Sakerhiii died 
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on the 2ntl of September 1873. She appears to have become 

blind some time previously to the death of her liusband. One of ^Iupv'pji 
the points relied upon on behaU ot the plaintiiF Parvati, before 
us p.fe the hearing of the appeal, was that SakerbaBs blindness 
disqtialified her for inheritiijg from her husbarul, and, therefore, 
that her will, even if genuine, could not affect the property in 
dispute. Mr. Justice Bay ley, having decided in favour of the 
plaintiff Parvati upon another ground, di<l not give any opinion 
on this question as to the competency of Sakerbai to inherits 

It is admitted that Sakerbai’s blindness was not congenitab 
It supervened in comparatively recent years as she advanced in 
life, but in the lifetime of her husband, and, upon the evideime, 
we think that she must be regarded as totally blind at the time 
of his death. The question, therefore, for solution is, whether 
total blindness, not congenital, prevents the person so afflicted 
from inheriting. 

Maim, the chief of the Eishis, and of whose high authority at 
this side of India there cannot be any doubt (see the remarks of 
Saiisse, 0. J., in Praiijivcmdas Taldthh v. Deokfivarhdi) (1) in 
Chap. IX, pi. 201, of Sir W. Jones’ Translation by Haugbton, 
says : — Eunuchs (2) and outcasts, persons born blind or deaf, 
madmen, idiots, the dumb, and such as have lost the use of a limb, 
are excluded from a share of the lieritage.^’ Tliis text is also to be 
found in Jagannatha’s Digest, VoL III, Bk. V,Cb. V^pk cccxxix. 
Commenting upon it, Jagannatha commences with a reference to 
the doctrine of the Eetiiakara, which expounds the text by remark- 
ing that, ^^by the mention of birth the legislator (Maim) suggests 
the incurableness, not the origin, of the blindness.” J<aganmttha 
says of that exposition : — Tiie meaning is, as persons afflicted by 
a hopeless malady must be supplied with food and raiment, so 
must he who is afflicted by incurable blindness and so forth.” 

We should here observe that the Eetnakara, though of authority 

(1) 1 Bom. II. C. Bep. 130 ; see p. 131. 

(2) Rendered by Colebroke in bis tiamlatiou of the l\ntakshara, Cli. II, 

S. X, pi. 3, and by Bon-odaile in bis translation of tbe Maynkba, Gb. IV, S. XI, 
pi. 3, “impotent persons.” So, too, by Froaonno Coomar Tagore in lyis 
translation of tbe Yivada Obintamani, p. 243. 



ISO 


THE INDIAN LAW RErOUTS. 


[VOL. L 


1876 


Mcnu^iar 

Guiv-ULOA^a 

V. 

Fa^uvaiiba'i. 


in Maitbila^ is not so in this Psesidency. Jagaiiiuitha does not 
accept its non-natural exposition of the text of Maim as correct, 
Referring to that exposition he says: — That is not the opinion 
of Calluca Bhatta, for he expounds the text thus : — ^ Eum^chsj 
fallen sinners^ persons born blind or devoid of the sense of hear- 
ing, madmen, those who support not the perfoimance oi diity^ and 
such as are deprived of speech.” Calluca Bhatta’s commentary 
is much valued in this Presidency, Jagannatlia adds that Jimnta 
Vahana says the word ^ born ’ is connected both with blind ’ and 
with deat ’ ” (see to that effect the Daja Bliaga, Ch. V, pi. 7, 9j. 
Jagannatha continues : — In expounding the text of Devala 
above cited (cccxxi),” (hereinafter mentioned), he (Jimuta 
Vahana) says ^ blind ’ signifies born blind 5 for this coincides with 
the expression ^born blind or deaf Mu tlie text of Manu. In 
practice the succession of one who becomes deaf in the course of 
his life occurs, even though the deafness be incurable: tlie same 
is also proper in a case of blindness. Consequently tlie term 
must be understood as signifying one boin blind, or born deaf 
and Jaganndtha subsequently observes : “ ^ such as have lost the 
use oE limb’ not such as have lost any organ generally, (for that 
would include a vain repetition of tlie terms blind and deaf); 
but such as have lost the use of some one limb ; for example, 
wanting the use of a hand or of a foot. The repetition of * blind ’ 
and the rest may be supposed by the same rule by which two 
names of Line are at once employed iu a general and ])ailicular 
sense. ^Wanting the use of a foot’ in effect signifies lame.” 
Srikrishna Tarkalankara iu tlie Daya Krama Sangraha, Ch, III, 
after quoting the text of Mami, says ^Borii blind and deaf.’ 
That is by nature, and not those who have become so from somie 
adventitious cause : the meaning, therefore, is those who are 
blind and deaf from the period of their birth,” 

In the same (3rd) volume of the Digest, Bk. V, Clu V, pi. 
cccxxxi, Jagannatha, as translated by Mr. Colebrooke, gives the 
following text of Yajuyavalkya, another of the Kishis of great 
authority : An outcast and his sou, an eunuch, one lame, a 
madman, an idiot, one born blind, and he who is afilicted by an 
incurable disease, must be maintained without any allotment 
of shares.” Vachaspati Misra, in the Vivada Ghintamani, m 
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translated by Prosouiio Coomar Tagore^ gives tlie same text 
tlms an outcast and his son^ an impotent person, one lame, 
a madman, an idiot, one born blind, be wlio is afflicted with an ^ 
incurable disease, and the like, must be maintained without ain’ 
allotment of sliaies,” In both of these readings it will he ob- 
served that the word born” piecedes blind,” and neither of 
the translators uses italics to indicate that tlie word born’’ is 
his interpolation. It is, therefore, reasonable to assume that 
in the Sanskrit MSS,, iiom which Jagiunuitha and Vachaspati 
Misra tliiis quoted, the text contained the word janma ” or 
some similar word, signifying born ” or irom the birth.” W e 
unfortunately have not, at present, access to Sanskrit copies of 
the Digest or Vivada Chintamani to whicli we can lefer in order 
to ascertain how the fact is, viz., whether or not the translatois 
only are responsible for the word born.” Even, however, if, as 
is quite possible, the use of tliat word is imputable to tliem oul}% 
it; is of great importance that they, and more especially Mr. 
Colebi’ooke, should have conceived the true meaning of the word 
blind” to be born blind. ” Colcbrooke’s invariable practice, 
so far as we know, was to denote, by italics, or brackets, words 
which were not in the original text and which were introduced 
by himself. He has, in translating the text of Devala, wliich we 
shall presently quote vi extenso^ introduced the word ^^born” in 
italics before the word blind.” Possibly the word born,” 
used by him in rendering the text of Ydjnyavalkya, may have 
been intended to be in italics, and its appearance in Koman type 
may be the error of printer — a supposition, which it might 
be argued, is to some extent supported by Jagaunatha’s commeut- 
ary on the same text, where he says : — ^ Blind’ signifies born 
blind. So the Dipacalica.” lie then, however, adds ; — It should 
be here remarked that the term Maine’ being contiguous to the 
word ^ blind’ must signify born lame. In like manner persons 
deprived of the use of their hands’ must signify such as are des- 
titute of the use of both hands from the day of their birth.” It is 
difficult to conceive how the mere contiguity of the word Marne’ 
to the word ^ blind’ could indicate that Marne’ meant born lame, 
unless ^ blind’ was, in the MS. of the original text used by 
Jagannatha, conjoined with ^borii’ or MVom the birth.’ That it 
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1876 was SO 5 is supported by the text as given in the translation of ilio 
Vivida Chiiitamanl^ wbich wo have quoted. The iiiaiiusoiipt of 
vuu>. s Py authors of the Mitaksluira^ Mayukha, 

AUYATiRAr. ScingraluL and Snuiti Chaudrika, would seenito.Iuuc 

contained the word ^bliiuF only ; for the translatoiB do not^ in 
reiuleiiag the same text as quoted in those woiks^ inirodiicc 
the word ^boru’. Koer and Montriou aDo, in their translation 
of Tajnyavalkya^ p 46, omit the word ^boiid, 

Anotlier Rishi of high authoiity, Narada^ in speaking of persons 
disqualified for inheritance, says: One afflicted with an obhti- 
nate or an agonizing disease^ and one insane, blind or lame from 
his birth, must be maintained by the family; but their soih 
may take the shares of their parents.” "Wq take this reading of 
the text from Jagannatha’s Digest as translated by Colebro<dce, 
V oh 3, Bk. V , Chap. V^pi. oocxx, ch 2, J aganmUha whilst giving 
to this reading of Narada’s text the preferencep mentions, in his 
commentary upon it, that there is a different reading of the same 
text He says: — Hnsane from his birth/ it is hereby intimated 
that one who subsequently becomes insane from the peimicious 
power of mineral drugs, or the like, is not excluded, any more 
than one who subsequently becomes blind or lame. In the 
Vivada Chiutamaiil the text is read ^ idiot (jada), insane, 
blind or lame ’ instead of insane, blind or lame from Ids birth 
(janma)’; Mdiot’ is there explained ‘'one who is incapable of 
discrimination/” In Prosono Coomar Tagore’s translation of 
the Vivada Chintaniani (pp. 244, 245) tlie author, Vachaspali 
Misra, is represented as qimting Narada thus:— Those of the 
family who are afflicted with long and painful disease, an idiot, one 
who is insane, blind or lame, should be maintained, but their sons 
are partakers of the iuneritance. Vachaspati Misra’s commentary 
upon that text is: — Long disease means consumption and the 
like.” But Srikrishua, in the Daya Krama Saiigraha, Ch. Ill, 
plii, speaking of the same text, says ^ Long’— tiiat is, from 
the period of birth.” In the Sanskrit version of Narada given 
by West and Blihler, Vol. I, p. 347, texts 21, 22, and ii^their 
translation, Ibid, p, 354, pi. 21, 22, the blind are not mentioned 
amoxigst the persons exol tided from inheritance, nor is the 
phrase ^^bom” or ^^from the birth” associated with any of those 
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persons, nor does tlie term nirindraja” occur in that version, 

Those remarks are true also with regard to the version of the MuuvOijr 

^ ^ ^ OoKULDV'S 

same texts of Narada as friven in Mr. Burnell’s trail'll at ion of the ^ 

® ^ . rviAnuiVi. 

Daya Vibliaga of the Madhaviya, p. 39, pi. 49, and in the trans- 
lation ot the Smriti Chaiidrika of Kris truisa winy Iyer, p. 61, pL d. 

Devala’s text on this subject, as translated by Colehrooke in ^ 

3 Dig., Bk, V, Ch. V, ph cocxxi, is : — On iiie death of a father, 
or other owner of properff/^ neither an impotent man, nor a 
person afflicted with elejihantiasH, nor a madman, nor an idiot, 
nor one harii blind, nor one ilegraded for sin, nor the issue oi' a 
degraded man, nor a hypocrite or imposror, slnill take any 
share of his heritage.” The word born ” is in italics, and, 
therefore, is the interpolation of the translator. That translator, 
being Mr. Colebrooke, it is important to know that a scholar, so 
eminently competent, understood Devala,in referring to blindness 
as a disqualification, to mean congenital blindness only. 

In the same volume, book, and chapter of the Digest is the 
following text of Baudliayana (cccxxviii): — ^^persoiis incapable of 
transacting business, blind men, idiots, those who are immersed 
in vice, or afflicted by incurable diseases, and even those who 
neglect their duties, (but not the degraded, nor their issue,) 
let the heirs supply with food and appareh” Of this text 
Jagaimatha says (infer alia) ^ blind men persons born blind.” 

Neither Gautama nor Vasidita mentions the blind amongst the 
persons disqualified for inheritance. See 1 West and Biihler, 
p. 326, pi. 41 and p. 334, pL 27, 28; 3 Dig., Bk. V, Ch. V, 
pi. cccxxxv, cccxxxviii. 

Sir Thomas Strange (1) discusses disabilities to inherit, ami after 
saying that exclusion from inheritance, with the Hindu, rests, 
in general, upon the same principle with succession to it ; it 
is connected with the obsequies of the deceased ; from their inca- 
pacity to perform which tiie excluded are incompetent as heirs,” 
px'oceeds first to mention idiots, madmen, the deaf, the dumb, 
the blind, the lame, and the impotent.” Speaking of these he 
says (p, 153) : — And it is only where these infirmities are coeval 
with birth that the disability attaches ; though Jagaunatha seems 


(1) 1 Str. H.- h. Ch 7, pp. 152 et seq , Ma. of 1830, 
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to make the case of the madman an exception in this particular ; 
and of the impotent (who is also excluded^) it is said^ by a sensi- 
ble author, to be indifferent whether he is natarally so or by 
castration,” The passage in Jagaonatlui’s Digest^, to which Sir 
T. Strange refers as showing that Jagannatha was of opinion that 
insanity L an exception to the general rule that the deficiency 
must be congenital, is at the commencement ot his commentary 
on a text of Vishnu (cocxxvi) in VoL III, Bk. Y, Ch, V,page S14, 
where in speaking of ccitaiii diseases he says that they may 
proceed from the pernicious effects of drugs; but if they he 
ascertained to he the marks of an atrocious crime, or of sin in tlie 
highest degree, disability is admitted by the terms of the text of 
Narada (ccoxx 2) (1). It is the same of one who becomes insane 
in the course of his life.” Unless this remark as to insanity be 
strictly limited, to such an aberration of intellect as is clearly 
proved by the assertors to be the result of an atrocious crime, or 
of sin in the highest degree, a proposition at all times extremely 
difficult, if not impossible, to establish, Jagannatha must be regard- 
ed as flatly coniradiciing himself; for, continuing the same com- 
mentary on the text of Ylshuu (cccxxvi, VoL III, p 315), he, 
referring to the text of Devala, already raeniioned, says : — ^ A 
madman’ in the text of Devala (cccxxi) signifies one insane from 
his birth, for the import is the same with that of the text of Narada 
(cccxx2), Raghunaiidaua explains 4diot’ one who cannot support 
the performance of duties : others explain the term, void of under- 
standing. "Blind’ signifies born blind; for it coincides with the text 
of Niirada.” With this latter conclusion, and not at all with the 
former, the text of JSTarada (ccoxx, cl. 2), as already quoted from 
the Digest, and Jagannatha’s own remaiks upon the texts of 
Manu,Yajnyavalkya, Baudhayana, and Nanula, which remaiks we 
have already given, appear to be consistent. We should here 
mention that in Bahoo Bodimaram Sing v. Bahoo Oinrao Singh (2) 
it seems to have been admitted on both sidcvS that lunacy, super- 
veiling before the descent of the pi’operty, prevented inheritance. 
Sir James Colvile, in giving the judgment of the Privy Council, 
said(3)thatihepoiatwas notargued either before their Lordships or 

^ (1) See also 3 Jng, Big., Bk, v, Ch. v, pi. cccxxv. 

(2) 13 Moore Inch Ap. 519, (3) M, Ih, 523. 
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in the Court below, so the Piivy Council gave no opinion upon 
it. The seusit)Ie author, to %vhom Sir T. Strange refers for the 
opinion as to the disqualitying effect of supervening iiupoteiioo, 
is Balamhhatta, whose sex and whose estimation here are not such 
as to confer upon tlie opinion much weight (1). That view seems, 
however, to have been also expressed hy the author of the Pra- 
kasa, but is combated by Jagannatha, who says it is question*- 
able: for as one who becomes blind in the course of his life ought 
to share the heiitage, so ought one who becomes impotent.’’ 
We do not gather from the remarks of Sir T. Stiange that he 
was of opinion that the exceptions of lunacy and impotence sug- 
gested by Jagannatlia and Balamhhatta ouglit to be recognised, 
although he deemed it right to mentiou what tliese writers said 
on the subject. Howsoever that may be, neither he nor they 
suggest that blinduess, deafness, and lameness are exceptions to 
the general rule that infirmities to disqualify for inheritance 
must be congenital. * 

In the Mitakshara, Ch. II, S. X, pi. 3, Vijnyanesvara quotes, 
without a word of disapprobation or dissent, the text of Manu 
already mentioned. The word nirindraja’ in that text, whicli 
Sir William Jones has rendered such as have lost the use of 
a limb,” Mr. Colebrooke has in his translation of the Mitakshara 
rendered thus those who have lost a sense [or a limb].” The 
learned counsel for the plaintiff have relied on the next passage, 
plac. 4, which is: Those wdio have lost a sense [or a limb]. 
Any person who is deprived of an organ [of sense or action] by 
disease or other cause, is said to have lost that sense or limb” 
[nirindraya], and contend that it would include blindness wdiicU 
supervened as well as congenital blindness. Xo doubt the term 
Miirindraya’ standing alone may indicate the loss of a sense, 
oigan, limb, or member. We must depend upon the context to 
discover %vhich of these meanings the liishi intended it to bear. 
Seeing tliat Manu had already in the same text made express 
provision for the impotent, the blind, the deaf, the dumb, the 
insane and the idiotic, we are strongly inclined to think that by 
^nirindraya’ he intended to provide for those who were deficient 


5S7f> 
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r. 
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(1) See 1 West and Riililer, Introd., pp. v-?L; 7 Bom. H. C. Rep. 168* 
and Id. 2b. Appx. pp. vi*vii. 
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in a limb or member, and that Sir William Jones correctly inter- 
preted his mean ing. And we are strongly tortiii(Hl in tliat conclu- 
sion by finding' tliat it is that also of Vacluispati ]\lisra in liis 
Vivada Chintamani. Commenting on the text ol !Manu, he 
says: — 2Vwse loho have lost: the vse of a liaih Hignili(\s tliosc 
who have been deprived of a hand, a log, or any other luomher 
of the body. Such persons are not competent lo perlonn cere- 
monies relating to the Vedas and Smriti, They are consocpient- 
]j not entitled to inherit paternal property ”(1) 

But^ even assuming that Maiui meant by *' nirindraya’ to in- 
dicate deficiency in a sense, organ, limb^ or member^ we think 
that, in including deficiency in a sense or organ, he must there- 
by have meant deficiency in a sense or organ not already pro- 
vided for, and that we should give a forced and unnatural con- 
struction to his language if we were to hold that, after expressly 
providing that congenital blindness or deafness should disqualify, 
he meant by ^niriudraya’ that blindness or deafness from any 
cause should have tlie same effect. The rule expres.no %inws^ 
excliisio alterlus^ might be properly applied, and would thus leave 
the phrase ^nirindraya’ in the text of Manii and the 4th placl- 
tum of Sec. X, Chap. II of the Mitakshara to operate, not only 
where there is a deficiency of limb or member, but also a defi- 
ciency of any sense or organ not expressly provided for by [Manu. 
We are not, however, to be understood as deciding .that a defi- 
cieocy in any sense or organ is in those passages implied in the 
word ^nirindraya’ as employed by Maim in Ch. IX, pi 201, or 
anything more than that he is not by that term to he undei^tood 
as referring to deficiency in any sense or organ for which defi- 
ciency he had already specially provided. 

Nilakantha,in the Mayukha, Chap. IV, S. XI, quotes amongst 
other texts, that of Manu, without contradicting or qualllying if, 
but with this remark: that, as to the w^ords ^Miave lost a sense 
(niriiulraya)/^ they mean deprived of the nose or the like/’ 
The translator, Mi\ Borrodaile (possibly following the Smriti 
Chandrika, Ch. V, pi 61) after the word ^^nose,’’ adds in a pa- 
renthesis or smell/’ but that is merely conjectural Assuming, 

however, that he bo right, it would not interfere with our view 

* 

(i) Vivada ChiatEmani translated by Frosonao Ooomar Tagoiv, p. 240 , 
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that blhulness, deafness, or any other deficiency specially provid- 

ed for by Maim in the same text does not full within the term 
nirindruya’ as used by him. But it is hardly probable that, if 
supejL'vening deficiency in the more valuable senses ol sioht or 
liearing*, or in the or^an of ‘speech, or in the reasoning faculty^ 
were not permitted by Mami to work disherison, he regarded a 
deficiency in the minor senses ol taste, touch, and smell as 
sufficient to produce that effect. 

Vachaspati Misra, in the Vivada Chintilmani, quotes, as we 
have mentioned, tlie same text of Mann, and witliout in any wise 
qualifying, contradicting, or objecting to the word born.” 

The three books of chief authority in Western India are Maim, 
the Mitakshara, and Mayuklia. Of these Mann is ex])ress ou 
the point that blinduess, to disqualify for inheritance, must be 
congenital. He is quoted and not contradicted hy the Mita,k« 
shara, Mayiikha, and Mahadaviya (1), and is expressly supported 
by Narada and also by Yajnyavalkya, if the reading of his text 
be correctly giveu by Jagaimatha and Mr. Colebrooke. Manu 
is also su[)ported by Jimuta Vahana and Juganndtha, the au- 
thority of wliom, res]:>ectively, stands iiigher in Bengal than here. 

Sir Thomas Strange and Mr. Colebrooke we understand as 
holding tliat disqualifying bliudiiess must be cougeuital. 

We now proceed to advert to the decisions. 

There are two caseain Borrodaile’s Reports on the effect of blind- 
ness as a cause of disherison. In neither does it appear whether 
or not the blindness was congenital. In the case of Daeev. Foor-^ 
shotnm Goj)<tl{2),{\. widow, wdio was blind, was held dih qualified, 
but it is not stated whether she was blind from her birth. In the 
case of Ihivee Bhiidr Shea Bhudr v. Roopshunher Shunkerjee {2f) 
the appellant was stated to be both blind and deaf, but it is not 
said whether he had been so from hisdiirth, and the case seem^ 
to have been decided against him upon different grounds. 

The authorities cited by the Sliastri at page 284 of I West and 
Biihler do not support his answer there given to question No. 1* 

(1) Burneirs translation of Daya Yibh%a, p. 39, pi. 49. ^ 

(2) 1 Bor. 453, Edu. of 1862. (3) 2 id. 7ia Bee p. 727, Edn. of 1862. • 
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Those authorities are the Mit5<kshara aiul Mayiikha^ both of 
lYhicli^ as T7e have seen^ quote^ without dibapprobatioii, Manuka 
texb requiring thaf blindness to dibinheiit must be congenital. 
Question 2;, at page 285/loes not state whether the blind man tjiere 
mentioned was blind fiom his birth. The Sb^i^tri denied that 
he could be dispossessed. We have consulted our biother West 
with reterence to the remaik made by him and Dr. Bilhler upon 
that question and the Shastii’s answer to it, in which remaik 
they say that, it the man was blind at the time the inheritatice 
would have devolved upon him, that circumstance would act as 
a disqualification.’^ 

Our brother West says that, taking the literal reading of the 
Mitakshaia as tlieir guide, he and his learned colleague felt bound 
to give the sense of ^ andha ’ in Yajajavalkya’s test as notreii’- 
driya vikalam”; z. <?., deficient in the organ or sense of toighi as in 
Manu, Ch. VIIL, pb 93, where the same word oecuis. But he 
observes that ^ andha ^ in itself may as well mean congenitally 
blind as deprived of sight by disease or accident, and that, if a 
harmony of the Smritis is to be attained by adopting the fuller 
expression of Manu as quoted by Vijn) aue&vara himself, ^ bom 
blind’ is the preferable translation for ^ andha in Yajnyavalkya’s 
text. He adds that, in the passage of iSTarada on this subject, 
given at i West and Buhler, p. 347, and translated at p. 354, the 
insanity which excludes is, (as already inenlioued by us,) ac« 
cording to some MSS , congenital ; according to others, it is in^t 
specified to be so. The Vyavahara May ukha in Clu IV, S. XI, 
pi. 3, he observes, gives the less liberal reading of the same text 
in Xcirada, but the other (that given by Jagannatha) stands 
probably ou as good authority. He contiuues : This text (accoid-' 
ing to the reading in I West and Bilhler, 347, 354) does not ex- 
clude the blind at all, if taken by itself and, even ? to the other 
disqualifications, the vaiious readings which occu it, as in the 
other Smiitis touching on this subject, make it \ ) to rely on 

it as excluding the condition ' from birth.’ He sk ^-Tliat con- 
dition occurs with reference to blindness in the tex^%r Maim as 
quoted in the Mitakshara and in the Mayukha, and being accept- 
ed by Y5jnj4uesvara without qualification may properly be used 
to explain the sense in which he used the words ' deficient in the 
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sense of sight.’ The commentator on Yijnyavallcya was, accord- 
injx to the accepted notion of Ids office, constrained to inteiprct 

^ ^ . GOkULDA'S 

the laiit^'uao-e of every oHier l^-ishi in subordination to his own r 

T'lTir 11 IVuVAXir.A'l# 

master; but Yajnyavalkya Inmfoelf^ as quoted in the Mayukha, 

Ch. I5 S. I, ph 12, fuinislies the rule by which a Court of justice 
should be governed ; — It two texts differ, reason must in prac- 
tice prevail.’’ 

In connexion with the foregoing observations with which our 
brother West has greatly assisted ns, and with the attninmentof 
harmony amongst the Smritis which he suggests, we may, per- 
haps, refer with advantage to the text of Vrihaspatl (3 Dig., ph 
cccxxxiii, p. 323): — Manu holds the first rank among legis- 
lators, because he has expressed in his code the whole sense 
of the Veda; no code is approved which contradicts the sense 
of a?iy law promulgated by Maim.” We are not to be understood 
as maintaining that, on questions of Hindu Law, the latter por- 
tion of this text is universally true ; but upon a question as to 
which the Smritis vary so much as that of disqualification for 
inheritance, we think that the pre-eminence assigned by Viihas- 
pati to Manu should not be forgotten. 

To question 6, at pnge 288 of 1 West and Biihler, viz,, can a 
dumb or a madman claim the piopeity of his ancestois, or does 
his claim extend to a maintenance only ? — the Shastri in reply- 
ing said : — If a person is mad or dumb from tlie time of his birth 
he cannot claim the property of his ancestors, though he may 
claim a maintenance from it.” The Shastri appears to have been 
clearly of opinion that the insanity or dumbness which disquali- 
fies must be congenital. 


The Smriti Chandrika, Chap. V., ph 9, as translated by Krishna- 
sawmy Iyer, in its exposition of the text of Vishnu, says i — • 
Hence it must be understood that such as appear at the timo of 
division to have been afflicted with impkence, &c., are excluded 
from their shares, and that the exclusion is not confined to those 
only that are naturally (that is by birth) impotent or the like.” 
The Smriti Chandrika, however, is not a book of authority in this 
Presidency ; and, even in Madras, where it is much regarded, we^ 
find that the High Court of that Presidency has^ in IHrumamugal 
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1876 Bcimasvami(\)y held that iuiotcy to disqimlif}^ must bo conge-* 

MiiKA^iai iiital. And, as we have pointed out, the Mahadaviya, which is 
Ooicui.DAb aiilliority in Madras, quotes the text of Maim, Clu IX., 

Pakvatibai. 20 ly without any mark of dissent or disapprobation. 

In VaUithi cim V. Bai IlarigancjA (2) it has been ruled that 
dumbness, to disqualify for inheritance, must be congenital, and 
accordingly the Court directed an issue as to whether the widow 
there claiming to inherit, had been dumb from her birth. 

Upon the best consideration that we have been able to give to 
this question we are of opinion that there is a considerable pre- 
pouderaiice of authority in favour of the conclusion thatldind- 
ness, to cause exclusion from inheritance, must be congenital. 

We, therefore, hold tliat Sakerbai’s blindness did not prevent 
her from inheriting the property of her liusband Gokaldds 
Vithaldas on his decease upon the 24th August 1873. 

The other questions in this case will now be disposed of by my 
brother Sargent on behalf of us both. 

Sakoent, J., then delivered the judgment of the Appellate 
Court on the questions of fact; and the will of Sakerbiii having 
been found to be a genuine document, and its execution not to 
have been procured by fraud or undue influence, the decree of 
the Court below was reversed. 


[APPELLATE CIVIL JUPJSDICTION.] 

Special Appeal No. 305 of 1875. 

February % VALAJI ISAJI and otiirrs (pDAiNxirrM and Arpc^LLANTs) ??. THOMAS 

“ (DrrENDANT AND RdSPONDENt). 

Mcgisiratmi Act Vlll. of 1871, Section 17, Clauses ^ and ^ Section 1% 
Clause 7— Aokiioiv lodgment of receipt of consideration. 

J. T. passed a writing to V., under date the 2Sth April 1874, stipulating tliat 
the deed of sale of J. T.’s bungalow to Y., for 4.300, which was to have hecu 
inadethatday, owing to certain circumstances therein mentioned, should be made 
and delivered by J. T. to Y. 20 days thereafter, The writing further acknow* 
ledged the receipt, by J, T. from Y., of Rs. 100 as earnest money for the purchase 

1) I Mad. H. 0. Eep. 214. (2) 4 J3om, II. 0. Rep. IBS A. C. d. 
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of the bungalow, and concluded with certain penaUic'*^ in the event of a default 1?I70 
by either party. In a suit in the nature of a suit for .specitic j^eifornuince, 
brought by V. to compell J. T. to execute the deed of «?ale to V., and to r. 

legister the same as promised in the writing of the 28t]i April 1874, jiomvn. 

Held tliat the wiiting requiied registintioii under Art A'lU of 1871, 

Section 17, Clauses 2 and 3, as it distitictly aekinovkulged the leceipt of 
Rs. 100 us part of the consideration for sale of the house to the phiintiil for 
the sum of Rs. 4,300, and operated to create an interest in the house of the 
value of Us 100 and upw.irds. 

Mahad v. Dari (1) approved and followed. 

Jmah Uajl Jafar v. llajf Gul Mahamad (2), Tlargovaudas v. Ballirislma (3), 
and Keclariiatli Dutl v. Shamlal Khetb tj (4) distinguished. 

This wtis special «appeal from the decision of W. II. Crowe^ 
Assistant Judge at Puna, in appeal No. 55 of 1875, reversing 
the decree of the Subordinate Judge at Puna in Original Suit 
No. 742 of 1874. 

Tlie facts of tlie case are briefly these: — Valajiand his two 
brothers brought this suit against Julia Thomas, and prayed for a 
decree that, according to the terms of a writing ('No. 21) passed by 
the said Julia Thomas to the plaintiffs on the 28tli April 1874, she 
should be compelled to execute, in favour of the plaintifis, a deed 
of sale of a certain bungalow described in the wiiting, and to 
register the same. The instrument (No. 21), on which the suit 
was brought, is fully set out in the judgment of tlie High Court, 

The defendant, among other objections, pleaded that the instru- 
ment required registration under Act VIIL of I87I3 and that as it 
was not admissible in evidence under Section 49 of tlie Act for 
want of registration, the suit was not maintainable.* The Subordi- 
nate Judge passed a decree in tlie plaintifis^ favour. The assis- 
tant Judge, however, reversed that decree in appeal, on the 
ground that the document Iiad not been registered as required 
by Section 17, Clauses 2 and 3, of the Ilegistration Act 1871, 

The following are his reasons: — 

Exhibit No. 21, the instrument on which the plaintiff has 
sued, is an agreement passed by the defendant to execute a deed 
of sale to the plaintiff in respect of a certain house for the sum 
of Rs. 4,300, and acknowledging the receipt of Rs. 100 as 

(1) S. A jSTo, 430 of 1874. Seelsw/m p. 196 and note ibidem^ 

(2) 12 Bom. H. 0. Rep. 175, 

(3) Mentioned in the course of the judgment in Jivimdas v. Framji^ 7 Bom, 

H. G. Rep. 45 0. C. J.; seep. 67. 

, (4) 1 1 Beng. L. R. 405. 
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1376 earn(?st money. Act VIII of 1871, Section 17, Clauses 2 iukI 3^ 
^ala^jiIsa^ji requires certain documents creating, assigning, or limiting an 
Thomas, inteiest in immoveable pro[)erty, or acknowledging tbe ])ayment 
of any consideration of the value ot Rs. 100 and upwards, to be 
registered, and Section 49 of the Act lays down that no doenmont 
required by Section 17 to be registered, shall he receivable in 
evidence, unless duly registered. The que-stion liere is, whether 
the present dociiuient tails within the descri[)tion given in 
Clauses 2 and 3 of Section 17, and I am of opinion that it docs. 
I can see no diflerence between this case and that of Ffittrh 
Ghund S^fku v. Leelumher Singh, reported in 14 Moore’s Ind, Ap* 
129. Exhibit No. 21 is an agreement to execute a deed of 
absolute sale. It turtlier acknowledges tbe receipt of Rs. 100 
as part of the purchase money Rs. 4,300, and it [describes certain 
consequences in the event ot eitlier party failing to carry out 
the contract. It appears to me that it would operate in equity 
as a sale of the property, and, if duly regLtered, would have 
been sufficient for the party claiming under it to have sued on 
it for specific performance. If this document be taken off tbe 
record, there remains no foundation for the plaintifiV suit. I 
must, therefore, reverse tiie decree of the lower Court, and 
dismiss the plaintifiV claim with all costs. 

In special appeal tlie only qiiestio!i argued, was whether 
Exhibit No. 21 required legistration. 

The sj)ecial appeal was argued before WaSTXiopp, C. J., and 
BIelvill, J. 

S'coi/e (Advocate General), with him Barnnrfji Pherozesha, for 
the appellants: — Exhibit No. 21 is an agreement, and fulls within 
Section 18, Clause 7, of Act Vlllof 1871. Il <>ughtnot tobeeonsi- 
deredas the cuiitract itself, but only a memoiandurn from which a 
contract m<iy be inferred. It distinctly states that a deed of sale 
was to be made and delivered in future. This case, therefore, 
exactly falls within the rule laid down by Sir Charles Sairgentin 
Jusub IlajiJafar v. llaji Gtd Mahamad (1). That case fully 
supports the plaintiffs’ contention. It was followed by Green, J., 
p another suit. No. 412 of 1875, decided on the Original Side on 
(1) 12 Bomb* H. C. Rep. 175 . 
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the IStii December 1875. No. 21 was merely preliminary to the 

main contract^ which was to be executed subsecj[ueutly^ as appears Valv'ji Ra'ji 
from the writing itself. This view is supported by Bayley, TiioMAy. 
in Jiimndas v. JBramjt (1), and by Couch, C.J., in Keclarnath 
Duft V, Slumlal Khettry (2). This case differs from the Privy 
Council ruling in Futteh Chund Sahu v. Leelumher Singh (3). lu 
that case the whole consideration money was paid, audits receipt 
acknowledged in the unregistered agreement sued upon. 

Marriott (witli him Skdnfardm Ndrayan) for the respondent : — 

This case is entirely governed by the Pi ivy Council ruling just 
referred to. No. 21 is a contiact itself, as it fixes the price 
and mentions the fact of the sale. It was a sale in equity. The 
writing, therefore, falls under Section 17, Clauses 2 and 3, 
because it acknowledges tlie receipt of Rs. 100 as part of the 
consideration money agreed between the parties. In Kedarnath 
Dvft V. Shamlal Kheth^y (4) the question was whether the writing 
itself was the contract, or whether it was evidence of facts which 
constituted the contract. The decision of Grreen, J., in the case 
cited, is based on the same principle. This case is similar to 
31dhdd V. Dari (5). Tiie learned counsel also referred to Joy^ 
ram Gossaiu v. Kali Narayan Roy (6). 

Scohle (Advocate General) in reply. 

The judgment of the Court was dcliverd by 

Westeopp, C.J. : — The instrument in regard to which the 
present suit is brought, and the question of registration arises, 
is as follows : — 

Agreement paper, Tuesday the 12th of the month of Waisakli 
Shoodh, the Sliak 1796, tlie year being called Bhav (28tli April 
1874), on that day to Vahji Esaji and brother, Boharas, residing 
at Bohara Lane in Camp, Sadar Bazaar, Poona. Prom Mrs. J. 

Thomas, Madam, residing in Lascar Pet, Staff Lane, Poona. I 
give this agreement paper in wuuting as follows : — There is my 
tiled bungalow, No. 24*36, situated at East Street Lane. The 
agreement for the sale tliereof to you by me for Rs. 4,300, four 


(1)7 Bom. II 0. Rep. 45 0. C. J. ; see p. 67. (2) 11 Beng. L. E. 405. 

(3) 14 Moore Ind. Ap. 129; S C. 9 Beng. L. R. 433. (4) 11 Beng L. B. 405.* 
(5) S, A. No. 420 of 1874. (6) 20 Calc. W. R, 291 Civ. Eal 

B 142— c 



194 


THE INDIAN LAW REPORTS. 


[?0L. L 


1876 tlioiisand three huiulred, was to be mmle this day, but niy creditor 
Yala'ji Balkrishiia Sayapa has gone to Bombay. On his return after 
liioMAg, about (20) twenty days I will make and deliver a deed of sale in 
accordance with what is written above. Should I ncjt make and 
deliver the deed of sale within that time, or on the return of 
the said person, I will make good whatever loss you may sustain* 
And Es. (100) one hundred, which you have now paid as earnest 
will be (considered) as forfeited if you do not buy (it). You shall 
have no claim thereto, and the Said Rupees one hundred which 
you have paid I have received in ready cash in full ; therefore 
it is not necessary to give a receipt for the same. I have duly 
given this agreement paper in writing in my sound mind and of 
my free will and accord. The 28th of the mouth of April in 
the Christian year 1874.’^ 

The Assistant Judge was of opinion, and in that opinion we 
concur, that this case is governed by the decision of the Judicial 
Committee of the Privy Council in FutUh Chiind 8ahu v, Leelum- 
her Singh Doss{l), The only mateiial difference between the 
two cases is, that in the Privy Council case the whole of the con- 
sideration for the sale bad been paid, while in the present case 
there has been a payment of part of the consideration only. It 
does not appear to us that this difference affects the question of 
registration. The law applicable to the question is contained in 
Clauses (2) and (3) of Section 17 of Act VIIL of 1871, which 
renders registration of following instruments compulsory, 
viz. : — 

Instruments (not being wills) which purport or operate to 
create, declare, assign, limit or extinguish, whether in present 
or in future, any right, title or interest, whether vested or con- 
tingent, of the value of one hundred rupees and upwards, to or 
in immoveable property ” (Clause 2). 

Instruments (not being wills) which acknowledge the receipt 
or in payment of any consideration on account of the creation, 
declaration, assignment, limitation, or extinction of any such 
right, title, or interest ^ (Clause 3). 

In the present case the instrument (Exhibit Ko. 21) distinctly 
^ acknowledges the receipt of Rs. 100 as part of the consideration 

(1) 14 Moore Ind. App. 129 $ S. 0. 9 Beng. L. B. 433. 
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for the sale of a house to the plaintiff for the sum of Rs. 

Aud we do not see how it is possible for the plaintiff to deny that Tala'jj Isa'ji 
the same iovstrameut operates to create an interest iu the house Thomas. 
of the value of one hundred rupees and upwards. His claim 
is very unscientifically stated in his plaint, but we must tOrke it 
to be of the nature of a bill by a purchaser for specific perform- 
ance, and the very foundation of such a claim is that the con- 
tract between the parties did presently operate as a sale of the 
property. If it did so operate, the contract required registration. 

If it did not so operate, the plaintiff has no case. 

The learned Advocate General, in his argument for the special 
appellant (the plaintiff), has relied on a decision of Sir Charles 
Sargent in Suit No. 229 of 1874, decided 9th March 1875 (1). 

The report of the judgment iu that case, which has been sub- 
mitted to us, is very meagre, and we are inclined to think that it 
does not correctly represent allthat the learned J udgesaid. But it 
is sufficient for us to say that in that case the instrument iu ques- 
tion had been executed, not by the intending vendor, but by 
the intending purchaser, and, of course, therefore, could not 
operate to create any right, title, or interest to, or in, the property 
to be sold. The Ilargovandas Girdharilal v. Ballcrishna 

(which was a suit against a purchaser), referred to at 
page 67, VoL VII, Bombay H. C. Reports (O. C. J.), would 
(so far as we can gather from what is there said of it) appear to 
have been a case of similar nature. 

The case of Kedarnafh Dutt v. Shamlal also 

relied on by the learned Advocate General, has no real bearing 
on the present case. That was the case of an equitable mortgage 
by deposit of title-deeds ; aud it was held that a subsequent 
memorandum, which was ^‘^not the contract for the mortgage nor 
the agreement to give a mortgage”, did not require registration. 

(1) Jmah Baji Jofar v. Eaji Gul Muhammad, 12 Bom. IL G. Rep. 175. See 
also thecaseof CurrieY. Muiu llamen Chetly i^S Beng.L. H.A.0. 126) there cited, 

Asgnr Ali Sliiltdar v. Mothooi'a NathGliose (IS Gale, W, R. S54 Civ. Enl.) follow- 
ing this latter case, and Coioar Rajlmmar Roy Cowar KaUkrulina Roy (7 Beng. 

L.R. at pp. 304-5). These three cases were not referred to in Futteli CJiand Sahu^s 
case, but the decision of the Frivy Council in that case seems to overrule them* 

(2) 11 Beng. B. R. 405. 
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187G Thejudgmentof the Court (Westropp^ C. ami Campbell, J,) 
Yala'ji Isa'ji iu Special Appeal No. 420 of ISTd^ deckled 13t-h October 1875 (1)3 
Thomas, supports the view wliich we take of the present question. The 
reasons for tliat judgment are thus stated : This Court is of 
opinion that the yadi (receipt^ Exhibit No. 9) of the I8th April 
1872, being unregistered, was by Section 17, Clauses 2 and 3, 
and Section 49 of Act VIII ot 1871 inadmissible in evideneo. If 
authority for this proposition were needed, we have il in Fall eh 
Chand Sahu v. LceJumher Smr/h Dos^ (2), decided on the similar 
sections of Act XX. of 186G. Thatexhibifc (No. 9) was produced, 
not for the mere purpose ot showing a payment, but of defend- 
ing the title of Bh%ai to possession of the land. The effect of 
the payment and acceptance of part of the consideration for 
the sale of the land to her, would be to give her an equitable 
estate in the land, and to leave to tlie plaintiff only a lieu for that 
portion of the purchase money which still remained due to him. 
The sum of Rs. 483 (the details of which are given) is stated in the 
t/udz (Exhibit No. 9) to have been paid to the plaintiff on account 
of the sale by him to her of the land. It is unnecessary for 
us to say whether, it this were merely a suit by the plaintiff 
for the whole amount of the purchase money, the defendant 
Bhagai might, in proof of a part payment, give the receipt in 
evkience, and we do not now give any opinion on that point. 
It is enough to say that in a suit to recover possession of laud, 
such as this is, the defendant cannot defend her title or posbc^- 
siou by such a document, unless it be registered’’ (3). 

For these reasons we are of opinion tliat it Inis been rigidly 
deckled by the Assistant Judge that Exiilbit No. 21 requiicd 
registration; and, as the Assistant Judge states, as a fad, that, 
if this document be taken off the record, there remains no fomula- 

(ly The case referred to is that of Mdliddlnn Bdndpa v. Dan hiii Bdlee and 
others. The facts w ere shortly as follows : — The plaiutifl sued to recover pos.scs- 
feion of certain land fiom Bbigai, one of the defendants. She pleaded that he 
had sold the land to her, and in support of ibis plea tendered in evidence a 
^‘3/ady or memorandum, purporting to be executed by him to her, recitinirthc 
sale, and acknowledging the receipt of Es. 483 inpait paymout of the piiee. 
This yadi bore a one^anna receipt stamp, and was not registered. 

(2) 14 Moore lad. Ap. 129. (3) See r. p. 19T. 
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tion for the plaintiff’s suit; and, as tliis fact has not been 

disputed before us, we confirm the Assistant Jiuloe’s decree Yal\^ji Lsv'ji; 
with costs on the special appellant. Thoma*.. 


[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No, 113 of 1875. 

MiniDAJI, so-^ AND HriR or Viin\L Vishwanatie Drsii (Orioiinvl MaidiK). 
DnrmDiNr No. 1, Spegivl AppKEiLANr) u. VYANKAJI GOVIND 
(Origin iL PLViNrirr, Special Re^pondi nt). 

Regulraflan —Memoi'andum -Rocpipf—- Section 17 {Chimes 2 and 3) and 
Section 49 of Act XX, of 1866 and Act VIII. c>/1871 — Evidence — 

Piactise — Special Appeal— Point not taken either of the Lower Coui'h, 

A document purporting to hive been passed by a mortgagee to bis moi tgagor 
and leciting the demand of the foimer for repayment of his moitgage money 
befoie the due date of the mortgige, and the compliance with that demand by 
the latter by me ms of a fresh loan upon a second mortgage of the same property ; 
and reciting also the fact of the delivery of possession of the propei ty by the ori- 
ginal to the second mortgagee; and purporting, in conclusion, to contiin a decla- 
ration by the original mortg igee that nothing rein lined due to him in respect of 
his mortgage, is a document which under Clauses 2 and 3 of Section 17 of Act 
XX of 1866 as well as under Ghuses 2 and 3 of Section 17 of Act VIII. of 1 871j 
requires registration, and, if unregistered, is by Section 49 of the same two Acts 
inadmissible as evidence of any transaction affecting any property comprised 
therein. 

The fact of the extinction of the original mortgagee’s lien may, however, be 
proved by other documentai-y or proper oral evidence. 

A point not taken in either of the Lower Courts was disallowed as being 
too late when taken for the first time at the healing of tlie special appeal. 

This was a special appeal from tlie decision of A. D. Pollen, 

Actiug Assistant Judge of Ratnagiri, in appeal No. 161 of 
1874, reversing tiie decree of tlie lat class Subordinate Judge’s 
Court at Ratndgiri. 

The plaintiff sued as the purchaser, under a deed (Exhibit S) 
dated the 13th September 1871, of the interest of one Ka^ii Mu- 
hammad, wlio was the mortgagee, under a mortgage, dated 24th 
April 1868 (Exhibit 4), of a thikdrii the property of the first 
defendant Vithal Vishvanfith Desai. The mortgage was for six 
years from the date of the mortgage deed, and to secure Es. 350. 

The plaintiff, alleging that the defendants had dispossessed his 
vendor before the sale to himself, sought to be established in 
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the position of transferee of that mortgage^ and to be placed as 
such in possession of the iliiJcdiu 
The fii8t defendant, the mortgagor, alleged that pieviously to 
the asserted sale, by Kazi Miihatnmad, of his rights as inoilgagee 
to the plaintiff, the former had, on the 24th of Februai-y 1870, 
been paid off in full, and the tliilidn^ in order to enable the first 
defendant (the mortgagor) to raise the sum of E.S. 350 necessary 
for that purpose, had been re-mortgaged by him to ilie second 
defendant, Balkrlshna Daji Pandit, In order to prove this defence 
the first defendant produced in evidence an unregistered docu- 
ment (Exhibit No. L7), stamped as a common money receipt and 
not as a re-conveyance, and dated the 24th o( February I87O5 
purporting to be signed by Kazi Muhammad, the first mortgagee* 
This document stated the demand of Kazi Muhammad for le-pay- 
ment of his mortgage debt, made within two years after the exe- 
cution of the mortgage to him, and therefore four years before he 
was entitled to make it: the compliance of the first defendant 
with that demand, and his consequent re-raortgage to the second 
defendant in order to raise the money for this purpose 5 and the 
payment by the second defendant on account of the first defend- 
ant of the sum due on the mortgage to Kazi Muhammad. The 
document further stated that tiie second defendant d^^manded 
possession of the original mortgage bond executed to Kazi Muham- 
mad ; that the latter, by diieclion of the fiist defeiulant, handed 
such bond to tiie second defendant, and made over to him posses- 
sion of the mortgaged thihdn; and, finally, that nothing remained 
due to Kazi Muliammad on the original mortgage bond. This 
document (Exhibit 17) was admitted in evidence by the Bubor- 
dinate Judge, wlio found it to have been signed by Kazi Muham- 
mad, and accordingly made a decree against the plaintiff. lie 
appealed. The Assistant Judge then held that Exhibit 17, not 
being registered, was inadmissible in evidence, and after stating 
that there was not any other evidence that Kazi Mnhammad’d 
mortgage lien had been extinguished, made a decree for the plain- 
tiff with costs. Against that decree this special appeal was filed 
by tlm first defendant. The memorandum of appeal raised three 
principal questions, viz., 1st, whether the document Exhibit 17 
was admissible in evidence ; 2ucl, whether there was evidence other 
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than tliat furnished by Exhibit 17 sufficient to support the 
appellant’s contention ; and, 3rd, whether the plaintifFs vendor 
having admittedly parted with the possession ot the mortgaged 
property before the sale to the plaintiff, the latter, under the 
Hindu Law, took anything. 

The special appeal was argued before Westropp, C. J., 
and West, J. 

Pandurang Balihhadra for the first defendant, the special 
appellant: — The plaintiff admits in his plaint that his purchase 
was subsequent to his vendor’s dispossession by the first defen- 
dant, the original mortgagor and owner of the property. If so, 
lie gets nothing by the Hindu Law, and lus suit must fail. 

Ganasham Nilkanth, for tlie plaintiff, respondent This ob- 
jection was not taken in either of tlie Lower Courts, and is too 
late now when taken here for the first time (1). 


Fatidiirang : — Exhibit 17 is a receipt, and need not be register- 
ed for the purpose of showing the simple fact of the re-payment of 
the mortgage debt to the original mortgagee : Woodoy Cliand v. 
Nitye Mundul {2)iVenkataramav. Chinnathamhu {Z)iShih Prasad 
V. Anna Puma (4), Sham Narahi v. Kheinajeet{5\ Oral or other 
evidence of the fact of the extinction of the lien of the original 
mortgagee iudepeudeut of that furnished by Exhibit 17, is ad- 
missible, and should have been considered by the Assistant J udge. 

Ganasham coJifra. 


Westropp, C. j., after reviewing the facts recorded above, 
contkiued as follows : — The object of the first defendant (appel- 
lant) in giving the instrument Exhibit 17 in evidence is to show 
that Kazi Muhammad’s mortgage Hen on the land has been 

extinguished, and was so previously to the alleged transfer or 

assignment of that lieu to the plaintiff; and if the document be 

(1) This is the rule generally followed on the AppelhiteSide of the High Court ; 
see Uamalai v. Appa^ 12 Bom. H. G, Eep. 13, On the Original Side where 
the appellant won a point not taken by him la the Court below, he was ordered 
to pay the respondent’s costs of appeal : v. Q(mhle^\2 Bom H. 0, Jlep. 23. 

(2) 9 Calc. W. E, 111 Civ. RuL (S) 7 Mad. 11. 0. liep. 1. 

(4) 3 Beng. L. 11. 451 A, J. (5) Calc. W. R. 11 F. B. * 
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geiuniie and admissible in evidence^ it would, no doubt, be effi- 
cacious for that purpose, and a complete defence to this suit which 
is maintainable only on the hypothesis that the mortgage to 
Kazi Miihaminad is a still existing and unsatisfied secuiity. ^ 

We deem it unnecessary to enter upon the question of the 
sufficiency of the stamp, inasmuch as we think, whether we look 
to Act XX. of LSG6 or Act VIII. ot 1871, that the non-regis- 
tration of Exhibit 17 renders it inadmissible for the pin pose ior 
which it is sought to be given in evidence in this suit. 

Act XX. of 1866, Sectio?i 17, requires that the following 
instruments be registered : — 

Clause 1. Instruments of gift of immoveable property. 

Clause 2, Instruments (other than an instrument of gift) 
wliich purport or operate to create, declare, assign, limit, or 
extinguish, whether in present or in future, any right, title, or 
interest, whether vested or contingent, of the value of one 
hundred rupees and upwards, to or in immoveable property. 

Clause 3. Instruments which acknowledge the receipt or 
payment of any consideration on account of the creation, decla- 
ration, assignment, limitation or extinction of any such light, 
title, or interest ; and 

Clause 4. Leases of immoveable property for any term 
exceeding one year.’^ 

We are clearly of opinion tliat Exhibit 17 falls within Clauses 
2 and 3 of this seventeenth section, — within Clause 2 because it 
purports to extinguish the right, title, and interest of Kazi 
Muhammad in the land — and within Clause 3 because it ackiion- 
iedges the receipt of Rs, 350 as consideration on account of the 
extinction of his right, title, and interest in the land. Section 
49 enacted that instrument required by Section 17 to be 

registered shall be received in evidence in any civil proceeding 
ill any Court, or shall be acted on by any public servant as defined 
in the Indian Penal Code, or shall aftect any property comprised 
therein, unless it shall have been registered in accordance with 
the provisioufa of this Act.” This clearly renders Exhibit 17 
inadmissible in evidence for such a purpose, as it has been 
offered in evidence iu this suit. 
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The fii’dt three clauses iu Section 17 of the more recent Regis- 

iration Act (VIIL of 1871 ) are substantially the vsame as the fir&i 

three clause^ iu Act XX. of 1866, Section 17. The 49th Section vnka.tj 

UOVIM>. 

of Act VIIL of 1871 enacts that no document required i)y 
Section 17 to be registered shall affect any immoveable property 
comprised therein, or confer aiiy power to adopt, or be received 
ns evidence of any transaction affecting such property or conferring 
such power, unless it has beeti registered in accordance witli the 
provisions of this Act.'’ Even 8uppo>sing, but not actually de- 
ciding, that, according to Giiiluri V. Edpaka (1), the law applicabl(3 
to the admissibility iu evidence of Exhibit 17 is the more recent 
Act (VIIL of 1871); yet inasniiich as that exhibit is offered iu 
evitlence for the purpose of showing a transaction whereby it is 
contended that the mortgage lien of Kazi Muhammad became 
cxtinguiahed, and thus afFecting the land, we aie of opinion that 
Exhibit 17, being one which under Clauses 2 and 3 of Section 17 
ought to have been registered, but was not, is not admissible on 
behalf of the defendants in evidence. 

Several cases have been cited to us on behalf of the fiifet de- 
fendant in favor of the admissibility of exhibit 17 ; but none of 
them appeared to us to meet the exigency of the position. 

Venliatarama v. C kinnathamh a (2) was a suit by a moitgagor 
to recover from a mortgagee a sum paid (on redemption) lo the 
latter in excess of what was really due to him. The claim merely 
affected the mortgagee personally, and tlie unregistered indorse- 
ment on the mortgage bond of the amount paid was not off(n*ed iu 
evidence as a transaction afFecting the laud, but as proof of the 
amount paid. KTcither paity denied that the mortgage lien had 
been extinguished. 

Guduri V. Rnpaliff (3), already mentioned, was a suit against 
the mortgagors peisonally for the money, the plaintiffs having 
waived all claims against the land. 

The absence (in the report) of the documents, upon which the 
case quoted from 20 Calc. W. R. 334, Civ. Rul, (Sheikh Gvfjmfffr 
Alt V. Mahomed Yaseeii) wastlecided, prevents us fiom being able 

(1) 7 Mad, H. C. E, $48. (2) 7 Mad. IL C. Eep. 1. 

(3) 7 Mild. IL 0. Eep. 34S. ' 


B 142— 
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to lUKlerstaiul that case fully. This difficulty is increased by tlie 
omission of the learned Judge, as reported, to notice the bearitig 
of Clause 3 of Section 17 of Act XX. of 186G upon the receipt 
which w'us there admitted in evidence. The learned Judge js, in 
tlie concluding portion of his judgment, reported as having said 
that the receipt did not fall witldu Clause 2 ol tliat section, but 
he was silent as to Clause 3. 

In Blditad bin Ddmlpa v. Dari (1) my brotlier Kemball and I 
refused to permit an unregistered to be given in evidence by 
a defendant in defence of her possession. The yddt stated that 
a sum of Rs. 483 had been paid to the plaintiff on account of 
the sale by him to her of the land. In fact, it was a receipt for 
money, but stated in what respect the money had been paid, 
namely, as part of the consideration for the sale of the land. 

Vt'e agree accordingly with the Assistant Judge in holding 
the receipt Exhibit 17 to be inadmissible in evidence. Any 
otlier decision would, in our opinion, defeat the manifest inten- 
tion of the Legislature. 

But the appellant’s pleader pointed out that tliere is some 
oral evidence of the payment, although the Assistant Judge has 
said that the receipt is the only evidence that Ivazi’s mortgage 
lien was extiiiguihiied.” The important circumstance, too, that 
Kazi Muhammad, before he conveyed his alleged rights as mort- 
gagee to the plaiutilF, had given up, or been put out of, possession, 
requires to be carefully considered and investigated. That he 
is and was out of posse^^sion, cannot be denied, and the bmaleu 
lies upon the plaintiff, who claims under iiini, to explain that 
fact. If Kazi Muhammad voluntarily surrendered his interest as 
mortgagee to the first defendant, the mortgagor, or to tlie second 
defendant as his nominee, there would have been nothing left 
in Kazi Muhammad to pass by his subsequent conveyance to the 
plaintiff. The fact that Kazi Muhammad was out of possession at 
the date of that conveyance, lends probability to the case put 
forward by the first defendant, unless that fact be satisfactorily 
explained by evidence on behalf of the plaintiff. 

The appellant (first defendant) by his darhhast Ko. 52 asked 
for permission to examine other witnesses, and we think that, 
(L) Supruj p. 196 and note (1 j ibidem. 
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relying, as he probably did, on his Exhibit 17 to prove his case, 

he may have neglected to summon as many witnesses as he 

otherwise would have done to show that Kazi Muhammad’s Vvwkuti 

. t 1 iTir Govim>. 

mortgage had been paid off and hia lien extinguiahed. W e are 
of opinion that he ought to have an opportunity of proving his 
case by oral testimony if he can, and may summon such wit- 
nesses as he may be advised to call tor that purpose, and may 
give such other (If any) evidence as may be available, such as 
books, accounts, &c., and as may be legally admissible. 

There should be a distinct hading of the re-trying Court on 
the allegation that the phiiutiffs case is iVanduleiit and collusive. 

The seventh point in the memorandum of special appeal 
as to the plaintiff’s vendor having been out of possession at the 
lime of the sale to the plaintiff) not having been made in either^ 
of the Courts below, is too late. 

We reverse the decree of the Assistant Judge, and remand this 
cause for re-trial by the District Court on the merits in accordance 
with the foregoing observations. Costs of both appeals and of the 
suit are to be within tlie discretion of the re-trying Court. 

Decree reversed and Ctnise remanded. 


[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No. 18 of 1875. 

BARRHTJDiS RiYAJI ani> xInothkr (Original PnAiNTirrs, ArrmnAT^Ts) Marcdi 27, 
0. IVIOTIRAM KALYANDAB (Original Dolendant, Special Respondent). ~ 

Pensions Act XXllL of Toda^Ord'^'" -—Decree before the date 

of the Act. 

are witliia the scope of the Pensions Act XXITJ, (»f 
1871; and a suit in respect of them cannot be instituted without the certi- 
iicute required by Section 6 ol‘ the Act. 

Where a mortgagee of such haks had, before the date on which the Act 
came into operation, obtained a deciee for the lecovery of his moitgage debt 
from the mortgaged halis and from the mortgagor personally, and n fresh Ksuifc 
was neoesbary to enforce execution of that decree ngain’st those kahs. 

Held that the Act did not apply to such fresh suit. 

Semhle that the word right in Section 3 of Act XXIII. of 1871 is e<pii^ 
vulent to the word hah in its lestrictod sense of allowance” or 
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1876 . This was a special a])peol fioni the (lecisioii of 11. J, Parsons, 
pAiBnuD^ Assistant Judge of the Distiiet of Surat, confiiining the detnee 
of the 1st Chi'^iS Subordinate Judge of that place. 

Cvlya'.ndv^. rpp^ materitil facts of the case are as lolloivs: — The plaiutiilh’ 
father, as the mortgagee of certain JialtSy obtained again'*'!, bis 
niorrgagor, Ajabsang, a dociee, dated the llth of Scpteinbiu* 
1866, for the recovery of Ks. 2,5G9’-1() fiom the mortgaged 
property and from Ajabsang personally, ami in exe(Uiti(m of 
such decree lie attached Ajabsang’s Toda-gius ’N)n tlie 28th 
of October 187L Subsequently to tlie decree, but before the 
attachment, this Toda-gius” was purcliased by the defendant. 
, The attachment was raided, at the instance of the defendant, 

on the 1st of February 1872. Hence the plaintiffs sued to have 


y heir right declared to the satisfaction of tlieir father’s decree 
uy attachment of Ajabsang’s Toda-gra^.” 


The defendant inter alia answered that he was not a party to 
the former suit, and was not, therefore, bound by the decree; 
that he had himself purchased the Toda-gias ” at an aucTli>n 
sale on the 8th of October 1867 ; and that the suit, Iniving been 
instituted without the authoiity of such a certificate as is 
required by Section 6 of the Pensions’ Act XXIII. of 1871, 
was not maintainable. 


Both the Lower Courts allowed the defendant’s objection and 
rejected the plaiiiLitrs claim. 

March 21. — ^The special appeal was heard by Mki.VIll and 
IvKMBALL, J J. 

Dltlrajlal Mathnradd^?, Government Plcadtu’, for the plaintiir:— 
*'^Toda-«gias” payment is not subject to the Pensions’ Act. It is in 
the nature of immoveable property, the payment Indug originally 
recoverable by Grasias from lands in villages. At any rate, it is 
not a grant of money or laud-revenue made by the British oi' any 
former Gi)vernment. Toda-gra^ ” was levied against and in- 
dependently of the wivshes of any Government. The Petmioim’ Act 
does not apply to the case of a contract, which I submit tiik is. 
The British Government in 1832, for reasons of state, entered into 
au express agreement witli the Grasias fo pay this money them- 
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t.(ilves, on the latter untlertakin-}; not to recover it them.selves or 

by their “ Selots” or agents. lu fact, the Government chose to PAuimuox's 

become the Grabiaa’ amenta for certain reasons of their own. v, 

. MorntA'M 

The present case may well be compared with that of money had ivAiAA^isDA’''?. 
ami received by the Government to the Grasias’ use. IBahaji v. 

Rajardni (1) is diatinguiahable from this. It was there held that 
the Legislature intended to apply the Pensions’ Act to payments 
which were the bounty of Government. Toda-gras” can never 
be construed in that sense. 


My second objection is, that, even if Toda-gras” be held to be 
within the scope of the Pensions’ Act, the Act is not applicable to 
this case. It came into operation on the 8th of August 187 1> and 
the plaintiff’s father obtained his decree in 1866, and attached the 
‘ hold before the date of the operation of the Act (2). Section 1 of ^ 
the Act expressly say that it is not to affect any suit in respect of 
a pension or grant of money or land-revenue which may have been 
instituted before such date. The Act was never intended to have 
retrospective effect, and this was held in Giildbdas Jagjivandas v. 
Lalitaiam Atmardm and others (3). The present suit was neces- 
sitated by an act of tl»e defendant, who got the original attach- 
ment removed. So the former suit as well as this suit are part of 
the same proceedings : Frumjl v, Ilormasji (4) iiatanchand v. 
Ilanynantrav (5). 

Nagindas Tidsidas for tlie defendant : — Toda-gras’’ payment 
is made out of the Government Treasury, and, independently of 
its origin, is clearly within tlie scope of the Pensions’ Act, which 
covers such payments even though made for a good consideration. 

(1) 1 Ind. L. R. (Bombay) 75. 

(’i) Tlie learuod Government Pleader was mistaken as to the date of tho 
attachment. Though the decree was obtained in 1866, the link was not 
attached till October 1871, more than two months after the Act had eonie into 
force. The eiror, however, is immaterial, as the case turns, not on the date 
of the attachment, but of the institution of the suit. 

(3) IRis.Sp. Apl. No. 11 of 1872 decided on 12th August 1874 by WnsTRorr, 

0. J , and X^JDMBALL, J, 

(4) 3 Bom. li. C. Rep. 49 0. 0. J. (5) 6 Bom. H, 0. Rep. 166 A. C. jt 
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With regard to the second objection, tlie word suit may be 
construed to iucl tide tin appeal, but not another suit, which it 
has became necessary tor the plaiutiiFs to institute in this case. 

The judgment of tlie Court was delivered hy 


Melvill, J. : — Toda-Gras ’’ haha are thus d{“s<‘rihcd hy tlsc 
Judicial Committee of the Drivy Council in Maharana Fafi}i^a}ujji 
V. Desai Kiilhanrdijaji (1) : It is sufficient to ^tute timt 
annual payments, though originally exacted hy the Grtisids' Irom 
the village communities in certain territoiies in iluMvcht of India 
by violence and wrong, and in the nature of black -mail, had, when 
those territories fell under British rule, acquired by long usage a 
quasi-legal character as customary annual payments ; and that as 
such they were recognized by the British Gover:unent, which took 
^upon itself the payment ot such ot them as were previously pa} able 
by villages paying revenue.’’ The Assistant Judge has lield that 
payma#its of this description fall within the definition of a grant 
of money or land-revenue ” in Act XXIIL of 1871. We are not 
prepared to say that he is wrong. In opposition to tills view it 
has been contended that the purpose of Act XXIIL of 1871 is 
simply to keep the distribution of what is regarded as bounty of 
Government wholly iu the hands ot its executive officers”: Bahaji 
V. Rajaram (2); and that the payment of toda-gras ” hihs by 
Government is not, and never was, an act of bounty. It was, no 
doubt, stated ill the Legislative Council, in introducing the Bill 
that the leading principle of the main provisions of the law wan 
that, as the bestowal of pensions and similar allowances was an act 
ot grace or state p{)Ucy on the part of the ruling power, the Gtn’- 
ernment reserved to itself the determination of all questions 
affecting the grant or continuance .of tliese allowances. But, 
whatever may have been the intention, the Act itself seems to m 
to have been so framed as to oust the jurisdiction oi the Civil 
Courts in regard to other allowances than those originating in 
an act of grace or state policy. Section 4 speaks of allowances 
granted for a consideration, and in substitution for some claim or 
right, bectioii 3 defines the expression grant of money or huuL 
revenue ” as including anything payable on the part of Govern* 

{ 1^19 n. 0. Eep. 2BL 


(2) 1 Ina, L. IL (Bombay) 7^. 
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inenl in respect of any right, privilege, perquisite, or office.” 
These words are, as tlie Assistant Judge observes, exceedingly 
]iir<Te • so lartre, indeed, that, if the word “ light” wore taken in 

C? ^ ... 

its fullest seiisPj the Cuui'ts could cutert<uu no chiiui iiguuist 
Government for any payment whatever, imi^mueh as every 
claim must be founded on some riglit on the part of the elaiiu- 
ant. The word right” must bo conslrued in some liiniltd 
sense; and tlm context suggests the idea that the Legislature may 
liave intended it ns au ctjuivalent to the word hah^ tnkirig the 
latter word in its narrow souse oC allowance” or “ fee,” and not 
in ils broader sense, which is co-extensive with that of our word 
rigid.” If that be so, the question of the applicability of the 
Act to toda-gim” hahs is at once settled. But, without insist- 
ing upon what may be only a fanciful interpretation, we are of 
opinion upon the best consideration winch we are able to give to 
the terms of the Act, that it was the intention of the Legislature 
to reserve to the Government tlie decision of all questions relat- 
ing to such allowances as toda-gras” hahs. 


187^1 

nvi'iiiit i>A^ 
U VvAjr, 

}\ 

M \ i 'i‘ \'vr 
K VI V V^M) vS, 
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The plaintiffs may, liowever, escape, by a different way, from 
the operation of tliis Act. The Act was not intended to be retros- 
pective, and Section 1 provides that it shall not affect any suit in 
respect of a pension or grant of money or land-revenue which may 
liave been instituted before the date on wliich it came into force. 
Now, the plaintiffs’ father, who was a im>rtgagee of the knkddr, 
obtained a decree in 1866, and under that decree he attached 
the hah wbicli had been, subsequently to Ids decree, purchased 
by the defendant. The attachment was raised on tlie application 
of the defendant, and thereupon, under Section 246 of Act VIII. of 
18d9, the plaintiffs brought the present suit. This was the only 
means open to them of giving effect to the decree. To say that 
they should not bring this suit, or that they should not do so 
without the permission of the revenue authorities, would be to 
deprive them of tlie benefit of the former suit, or, at least, to throw 
difficulties in the way of their obtaining that benefit; and to that 
extent the former suit would be affected. This seems to have 
been the view taken by this Court in Miscellaneous Appeal No, 11 
of 1872 on the 12th August 1874. We are of opinion thaL on 
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^876 tliis grouiul^ file plaintiffs are entitled to claim exemption from 

rAJiaiuDA's iijQ operation of Act XXIII. of 1871. 

lU^YAJl ^ ^ , 

The Assistant Jnd^e has ionnd tl at on the mciits the iilain- 
Matiha'w . . , ^ 

Kai.va'.ndv's. tills are entitled to succeed. Tlie respondent has not appealed 

against this finding, nor filed any statement of (dijections under 

Section 348 of Act VIIL of 1859. We must, therefoie, reverse 

the decrees of the Couits below, and enter judgment for tlio 

plaintiffs, with costs on the defendant thioughout. 

Decree reversed. 


[APPELLATE CIVIL JURISDICTION.] 


Special Appeal No. 2Tl of 1868 . 


1868 

AagUbt 6. 


JOTI BUIAIRAV (Original PuAiNTirr, Rplcial Appullant) r. DALIT DIN 
BATUJI AND ANOTHER (Original Dlplndants, Special IlcsiviNDENTb). 
Mirdh--Razindmd--Ah(mdo7impnt of mifds right — Ejectment, 


A Mirdsddi^ who has jiiven in a razindmd is entitled to eject the tenant j iit 
in possession of his nurds lands by the Collector, provided he sue witlu'n the 
period of limitation, and the razindma contain no stipulation wlieieby lie 
expressly abandons his mwas rights. 


This was a special appeal from the decree of the Acting 
Assistiint Judge of Satara. The plaintiflf, a Mh’d<tddr, ]>ashed a 
razhidmti. resigning his mirds lauds. The Collector thereupon put 
the defendants in possession of the lands so resigned. In a suit 
afterwards brought by fbe plaintiff to recover possession of these 
lands, the Assistant Judge held tliat a Mirdsddi' could not oust 
a tenant who had been put in possession by the Collector, and 
accordingly decreed in favour of the defendants. 

The special appeal was heard by WAUDEif and Gibbs, JJ. 

Per CtiBiAM : — The Court consider that the A&sisiant Judoa 
was ill error in holding that a Mirdsddr cannot oust a tenant 
who has been put in possession by a Collector {tnde Suht x. 
Mavji, 1 Bom. H. 0. Hep. 41), Not only has this C(!urt decided 
|o the above effect, but it has also held that a Mirdsddr wiio has 
giveh ifl a rmindmd has tlie right to recover his land if he 
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sues withia the period of Ihmtatiou, unless in that document 
it is expressly stipulated that he lias abandoned his Jiuras right* 
The decree of the Assistant Judge is reversed, and the case 
remanded for re- trial ou its merits. 

The Court reverses the decree of the Acting Assistant Judge 
dated 4th of March 1868, and remands the cause for re-trial witli 
reference to the above judgment. Costs to follow final decision 

Nofe » — Tfc has been found impossible, after the intervalof eight years that has 
elapsed since the delivery of the above judgment, to ascertuiu all the facts of 
the case, but from the expressions used in the judgment it would appear th it 
the razmdmd was not before the Court at the argument of the special appeal 
and that the remarks as to the eflect of the wording of the razmdmd may be 
said to have been extra-judicial. A different opinion as to the efiecfc of the 
wording of the razmdmd was expressed in the more recent case, argued and 
decided directly on this point, of Taracliand v. Lahhmarii reported mpra 
p. 91. 


1868 . 

11 -vV 

lUfr 


[ORIGINAL CIVIL JURISDICTION.] 

Stiii No. 254 of 1872. 

OHOVA KARA (Plaintipp; v. ISA' BIN KIIALIPA (BcrrNDANT). 

Practice --Pleading— WriUe7i siatement— Variance hetween the ca^e set up in 

the defendant's wiitten statement and that made hy him in emdence at the 

tidal— Civil Procedure Code {Act Vlll of 18a9), Section 123. ^ 

Section 123 of the Ci\il Procedure Code (Act VIII. of 1850) contemplates 
that a defendant shall, in his written statement, set forth the case he intends 
to make at the tiial. 

The rule followed in Eslienchnmler Singh y, Shamachurn Blmtlo {\l Moore 
I, A. 7), Mohimmud Zalioor Ali Khan v. Masmmnt Thahoominee llutta Koer 
(il Moore I. A. 468), and Naraitiee v. Nnrrolmrry (Marsh. 70), tlmt a plain., 
tiff must be held to the state of facts and erpiities alleged and plea<]ed by hinx 
in his plaint, or involved in or consistent therewith, applies also to the case 
made on the pleadings by a defendant. 

Therefoie where the defendant in a suit in ejectment averred in his written 
statement that the laud in dispute was in fact his, but had ])i’eviousiy to 1865 
been encioacbed ou by the plaintiff, who in 1865 was about to erect a bmhU 
Jiig thereon, and that the defendant then, in order to avoid litigation, com., 
promised the dispute by payment to the plaintiff of a sum of money, and pur., 
chased the land, and had since then remained in possession of it. 

Heidi that the only defence open to the defendant was that of purchase, and 
that he could not be allowed at the tri<al to prove a case of continuous 'user 
and possession adverse to the plaiutUf commencing before 1865. 

B 171-*- a 
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3875» The i^laintiif and defendant are owners of two neiglibonung 
Chova^ KaiW Bussara Mupjid Lane. Previously to 1870 there was 

Isa'btn between these two houses a vacant niece of land. In May 1870 
Khalifa. , ^ 

the defendant pulled down his old house^ and commenced to ro« 

build it so as to cover the whole of this vacant gr(>nnd. While the 
new building was in course ot erection, tlie plaiiUilF, hy a notice 
dated 21st Alay 1870, called the attention ot the defendant to tlie 
fact tliafc a strip ot the vacant ground adjacent to the plaintiff’s 
premises was the property of theplaintiff, and called on thedefend- 
ant to remove his encroachment. The defendant in his reply, 
dated 23r(l May 1870, denied that the plaintiff had any right to 
the land which he claimed. The i)laintiff took no further steps 
at the time, and the defendant completed his building so as to 
cover tlie whole of the vacant ground, and abut directly on to 
the plaintiff’s house. On 1st May 1872 the plaintiff filed this 
suit in ejectment against the defendant, to recover from him pos- 
session of a strip of laud, now covered by a portion of the defend- 
ant’s new house, alleging that such strip of land was the property 
of the plaintiff, that the defendant luid wrongfully entered on the 
same in May 1870, and had erected a building thereon. The 
defendant, in his written statement, alleged that the land in dis- 
pute was his own, having been purchased by him, that picvious- 
ly to 1865 the plaintiff had enci cached upon it, and in 1865 was 
about to erect a building thereon, when the defendant, in older 
to avoid liligutioiii compromised the dispute as to the ownership 
of this stiip of land by pajiiig for the same to the agent of the 
plaintiff the sum of Ks. 3,2o0. 

The suit was tried by Marriott, J., on 31st August 1875. 

Piffot and Zanff for the plaintiff. 

Starling and Jnveraritg for the defendant. 

At the hearing of the cause the evidence of the defendant and 
of his witnesses went to prove a case of continuous user of the 
land in dispute by the defeudant, and the enjoyment by him of 
possession adverse to the plaintiff, commencing before 1865 and 
continuing down to the present time. 

[MAUKiOTr, J : — Will it not be necessary to frame an issue 
"on the ^juestion of adverse possession?] 
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Starlinfj asked tlmt ihe issue might be misecL 

Pi^ot in reply Such an issue ought not now to be raised. Chova^ Kaka' 
The case of user and adverse possession is wholly Inconsistent 
witl% and contradictory of, the case set up by the defendant on 
the pleadings. He there sets up a case of purchase, and admits 
that the plaintiff was in possession in 1865. 

The following is that portion of the judgment which disposes 
of this, the only point of law in tlie case : — 

Maerxott, J. : — As I liold that the piece of land in question 
was purchased by and was the land of the ancestors of the plain- 
tiff, and the defendant admits that tlie plaintiff represents the 
original purchaser, it follows that the plaintiff is entitled to a 
verdict, unless the defendant can show tliat the plaintiff has 
ceased to be such owner, and the defendant acquired a title as 
owner either by purchase or by adverse possession. 

The defendant has filed his written statement, in the 1st and 
2nd paras, of which he sets out his title to his dwelling-house 
and the land belonging thereto. In the 3rd para, he says 

The said premises, when purchased as aforesaid by the defen- 
dant, consisted of a building with a compound at the rear thereof, 
and on the south side of the said compound was a vacant piece 
of laud belonging to the plaintiff, who had also encroached, to 
the extent of 22^ square yards, on the land of the defendant at 
the south corner of the said compound of the defendant’s premises, 
and which said encroachment is delineated in green on a plan of 
the defendant’s premises heieto annexed and marked C.” The 
land coloured green on that plan is undoubtedly the land in dis- 
pute, and the only meaning to be ascribed to the sentence— the 
plaintiff had also encroached, to the extent of 22^ square yards, 
on the land of the defendant” — -is that the plaintiff had unlawfully 
intruded upon or taken possession of so much land of tiie defend- 
ant There can be no encroachment without actual possession. 

In the 4th para, of the detendant’s written statement he says 
the year 1865 the plaintiff was about to erect a building on 
his said vacant piece of laud, and also on the said 22| square yards 
encroached on by him as aforesaid, when the defendant requested 
one ChaYuKhan Kadri, who was the solo manager or munim of the* 
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plaintiff in Bombay, not to erect any building on tbe said 22^ 
square yards which the defendant claimed as his own.” 

It seems to me that no possible meaning can be ascribed to 
those 3rd and 4th paras, other than this — that the defeiidant 
claimed the 22^ square yards, but that the jdaintlff had 
encroached, L e, had unlawfully taken possession thereof, and 
that such unlawful possessiou existed in 1865, when the pluiatiff 
was about to build. 

That being so, there is a distinct admission, by the written state- 
ment, of tlie plaiutitrs possession, although unlawful, up to 1865* 

The 5th para, of the written statement states that subse- 
quently the defendant, in order to avoid litigation, compromised 
the dispute as to the ownership of this 22| square yards of land 
by paying S,s. 3,250 to the said Chavu Khan Kadri,” who, the 
para, goes on to state, on receipt thereof executed certain 
Gujrd,thi writings. 

Thus the defence put forward by the written statement ivas 
that the defendant claimed the land in question as his own, but 
that the plaintiff was in unlawful possession, and that, in order 
to settle the dispute, the defendant purcliased the land from the 
plaintiff through Ida agent. 

At the trial the case set up was a denial in toto of the plain- 
tiff’s possession, and proof that the laud in question ahvajs was 
in the possession of the defendant and his predecessors in title — « 
in short, a case of adverse possession against the phuntiff. 

At the close of the defendant’s case Mr. Pigot in reply 
submitted that, after the defendant’s admission by lus written 
statement of the plaintiff’s possession, it was not competent for 
him to set up the case of adverse possession. 

I am not aware that such a case has ever been determined. 

The 123rd section of the Civil Procedure Code provides that 

written statements shall be brief, . . , but each statement shall be 
confined^ as much as possible, to a simple narrative of the facts# 
which the party, by whom or on whose behalf the written state- 
ment is made, believes to be material to the case, and which he 
Ijelieves lie ^ill be able to prove if called upon by the Court." 
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Tlmt section certainly contemplates that adefeiulant sliall, 5n 1875. 

Ills written statement^ set forth the case he intends to make at the Onov\' Kaiu 
trial. Tsv mw 

In* the case of E^enchnnder Singh v. Slia^nacliimi Bhutto (1), 
in which the decree of the High Court at Calcutta was founded on 
an assumed state of facts, contradictory to the case alleged in the 
plaint, and of the evidence adduced in support of it, and which 
decree was revei'sed by the Pi ivy Council, Lord Westbury in 
giving judgment says : — This case is one of considerable import*- 
ance, and their Lordships desire to take advantage of it for the 
purpose of pointing out the absolute necessity that the determina- 
tions in a cause should be founded upon a case either to be found 
in the pleadings, or involved in or consistent with the case thereby 
made. Unfortunately in the present instance the decision of the 
High Court appears to be founded upon an assumed state of 
facts which is contradictory to the case stated in the plaint by 
the plaintiff, and devoid, not only of allegation, but of evidence 
in support of it;” and, in conclusion, lie says Their Lordships 
are obliged to disapprove of the decision that has been come to by 
the High Court. They desire to have the rule observed that the 
state of facts, and the equities and ground of relief originally 
alleged and pleaded by the plaintiff, shall not be departed from.” 

I see no reason why tliese observations should not be equally 
applicable to a defendant. 

Again, in the case of 3Ioh itmmud Zfilioor All Khan v. Mussamut 
Thahoormiee Rutta Koer(2), Sir J.imes Colvile, in giving judg- 
ment, says; — “ Tiioui^h tiiis Committee is always dispo-^ed to 
give a liberal construction to pleadings in the Indian Courts, so 
as to allow every question fairly arising on the case made by the 
pleadings to be raised and discussed in the suit, yet this libera- 
lity of construction must have some limit. A plaintiff cannot 
be entitled'^to relief upon facts or documents nof stated or refer- 
red to by him in his pleadings.” 

The same rule was acted on by the High Court of Calcutta 
in the case of Narainee Dossee v, Ntirrohurry Mohonfo [Z), 

(1) 11 Moore Iiid. Ap. 7 ; see pp. 20 and 24. 

(2) 11 Moore Ind. Ap. 468 ; see p. 473. S. C., 9 W. E. T. 0. 9. (3) Blavsh. 70.* 





214 


THE INDIAN LA\V REPOIlTa 


[VOL I. 


iSiB. Those cases certainly shovy that a plaiiitifF must ho held to the 
€«ovamliua' state of facts and equities alleged and jdeaded by him in his 
^8^' Birr plaiiitj or involved in or consistent therewith^ aud Ido not see 
why a defendant is not similarly bound. 

In the present suit not only is the case of adverse possession not 
raised by the written statement^ but the direct contrary is alleged. 
The defendant has, iu his written statement, solemnly affirmed to 
be true that very fact which in the witness-box he solemnly affirm- 
ed to be untrue, namely*, that the plaintiff was in possession in i860, 
and that, too, without affecting to give any explanation of the 
allegations in his written statemeufc, or why his story was altered. 

The first object of Courts of Justice is, by assertion on the one 
side and denial on the other, to bring the parties to issue ; that is, 
to ascertain the point in dispute between them, and upon which 
they are to go to tiial. This was done in early times by the par- 
ties orally in open Court in the presence of the J udge ; now it is 
done by means of written pleadings. To allow a defendant, 
who has affirmed or denied one state of facts by his pleadings, to 
affirm or deny the direct contrary at the trial, would render 
pleadings worse than nugatory, and make them but a means of 
working injustice, and would be but to encourage fraud and 
perjury. 

I Jioid, therefore, that it was not competent for the defendant 
to set up at the trial a case of adverse possession against the 
plaintiff, as being in direct coutradietiou of his written statement, 
and I decline to consider the evidence adduced on that point. 
The only defence open to the defendant is that of purchase, and 
this he has failed to prove. 

[APPELLATE CRIMINAL JCRISEICTION.] 

SeptembexU, «. TUKATA' BIN TAMANA'. , 

Cfiminal Procedure Code {Acl X. of 1872), Seciions ^20, S14, arid 
Penal Code (Act XL7. of 1860), Sectiom 457 and ZHO^Smidianeom con-^ 
mcUon of several offences^ Sentence* 

In a case of conviction of house-breaking by night, in order to commit tiieft, 
under Section 457, and theft, under Section 380 of the Indian Fenai Code, there 
mtiy clther be one sentence for both offences, or separate sentences for each 
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oflence, pi’ovided tliat the total punishment awaided does not exceed that 
■which may be given for the graver oflence (1), (2). 

The prisoner Tukaj abin Tamana was tried by Shrinivas Balia- 
gi, Magistrate 1st Class^ at Ampur^ in the District of Belganm^ 
on two charges, viz., house-breaking by night, under Section 457, 
and theft i n a dwelling-house, under Section 380 of the Indian 
Penal Code, and being convicted on both the charges, was sen- 
tenced by the Magistrate to suiFer rigorous iinpiisonmeni for 
fifteen inonthsas a punislimout forboth the ofFences* On a review 
of the Magistrate’s criminal return, tlie High Court sent for tho 
record and proceedings of the case, to see whether, regard being 
had to tlieir ruling in Eeff, v. Ilaridas^ it was a material error on 
the part of the Magistrate, 1st Class, not to have passed separate 
sentences* On receipt of the record the question was considered 
by West and Finhey, JJ., and submitted for the opinion of 
a Pull Bench with the following remarks; — 

West, J. : — In this case the Magistrate, having convicted the 
accused of house-breaking by night and of theft committed on the 
same occasion, has sentenced liim, under Sections 457 and 380 of 
the Indian Penal Code, to fifteen months’ rigorous imprisonment. 
The sentence being a single one, the case has been called for to 
determine whether it was a material error not to have passed 
separate sentences” for the house-breaking and the theft. 

In the case of Rey^ v. Haridas Shdindds and others, disposed of 
on the 18th Pebruary 1875, it was ruled that, on a conviction of 
house-breaking and of tlieft, the Court is bound to pass separate 
sentences for each of the two offences, on each element of the joint 
offence. In the previous case of Rey, v. Govindd^ disposed of on 
the 11th December 1873, it had been laid down in a similar case 
that, advertence being had to the provisions of Section 454 of the 
Criminal Procedure Code, the two offences were, for the purpose 
of awarding punishment, to be regarded as one. The accused, 

(1) Similarly in the case of a conviction of several ofiences nncler Sec- 
tion 453 of the Ciiminal Procedure Code, it appears to he a matter of 
indifference whether several sentences are passed or an nggreg«ite sentence, 
Reg* V* Gulam Abas, 12 Bom. H. 0, Eep. 147, 

(2) See the case of Noujan, 7 Mad H, 0. Eep. 375, and the Qumi n ‘ 
*NmigroOt 6 B. W. P. H. 0. iiep. 293. 


1 «? 75 . 
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having been sentenced to imprisonment for tlie house-breaking, 
and to whipping for tlie theft, was made subject to a punislinient 
(imprisonment whipping) greater than could have been in- 
flicted upon him for the graver of the two olFenccs, he not having 
been previously convicted. If a separate sentence must of neces- 
sity be passed for each offence of which an accused person is con- 
victed, under the several heads of a multiple charge, and the 
sentence is in each instance to be controlled only by the law apj)Ij- 
cable to the offence regarded as standing apart from those em- 
braced ill the other heads of the charge, it does not seem that the 
punishment of whipping for a theft, added to one of imprisonment 
for a house-breaking,eould properly havebeenregarded as illegal. 
In Reg, v. Govinda^ therefore, tlie sentence of whipping ought to 
have been allowed to stand. But while Sections 220 and 314 of 


the Code of Criminal Procedure are not to be deprived of their 
intended operation, anditmay be consistent with the recognitionof 
this principle that while they are allowed without qualification to 
govern the ordinary casesof offencesnot closely connected together 
and forming the embodiment of a substantially single ciiminai 
intent, the provisions of Section 454 shall be held to apply, as those 
of a more special enactment, to the class of cases embraced within 
theSGopeofthatsection, and so far to act in the particular instances 
by way of modification of the more general earlier rules, Tlie illus- 
tration to para. III. of Section 454 indicates tluit houee-breakiuf*’ 
plus an offence for the peipetration of which the houbc-hreaking 
was committed, are regarded by the Legislature, for purposes of 
punishment, as one combined offence. Para. Ill sa} s tiuife tlie at^'- 
gregate punishment is not to exceed that of tlie combined <jr graver 
offence, and it seems unlikely that separate sentences were meant 
to be insisted on, which iu the aggresrate could not award more 
imnishmenfc than could be awarded by a single sentence. The jiara- 
graph, while it speaks of separate oiuirges for each elementary 
offence, says nothing of separate sentences, and its mention of a 
punishment,” not punishments,” seems to indicate that a 
punishment by a single sentence was rather con tempi ated ip tlie case 
of complex crimes. It is, no doubt, legal to pass sentences on each 
head of a charge, though those heads together go to make up a 
.charge of asingle complex offence, if these in the aggregate satisfy 
the provision of para. HI. of Section 454; but it dos not seem to* 
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1)0 illegal to pass a single sentence in such cases, by wbich 
precisely the same result may be obtained, and the a]>parent 
j)urpose of the Legislature in some instances more com[)letely 
securech But it is necessar 3 ^ that this question should be dis- 
posed of by a Full Bench, to which we accordingly refer it. 

Accordingly the question was considered by a Full Bench, 
consisting of Westuopp, C.J., Kemball, West, and NA^jSfA- 
bha'i IIarida-'s, J J., on the 14tii September 1875. 

No counsel or pleader was instriicied either on behalf of the 
CrovMi or the prisoner. The following is the decision of the 
Full Bench 

Pek Curiam. — Tliere sliould eitlier be one sentence for both 
offences in a case of conviction of house-breaking by night iu 
order to commit theft, and theft, not exceeding that wdiich may 
be given by the law for the graver offence, or separate sentences 
for each offence, provided that in the aggregate the punishment 
awarded does not exceed that which may be given for the graver 
offence. 


[APPELLATE CIVIL JUPJSDICTION.] 

Special Appeal No. 405 oj 1875. 

EAGIIAPi BIN lUNMAPi (DErnNi)\NT and Appellant) FAPAPi 
BIN SIIIVAPA (^PLAiNTirr and Respondent) , 

The Civil Procedure Code {Act Vlll. o/1859 ), Section 119 — Ex parte decree. 

The Court of first instance refused to receive the defendants’ written state- 
ment, because it bad been tendeied after the day on which the Court had 
oidered it to be filed, and the delay had not been satisfactorily explained. The 
Court, however, framed the issues in the presence of the defendants’ pleader, 
who was also permitted to cross-examine the plaintili’s witnesses. The Court 
made a decree in favour of the plaintifi’. In appeal, the District Judge held 
that the decree of the fir&t Court was ex parte., under Section 119 of the Civil 
Piocedure Code, and that, therefore, no appeal lay. 

Held by the High Court in special appeal that the decree of the first Court 
was not ex parte under the circumstances. 

Thi^ was a special appeal from the decision of W. Sandwith, 
District Judge of Dharwar, reversing the decree of the Sub- 
ordinate Judge of Gadak. 

Parapa bin Shivapd brought this suit against Eaghapa aii3 

171 h * 
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GadgPtipa. Neither of the (lefViitLiiifs appeared cillier \n pei'^ou 
or by a pleader on tlie day (lafc Febniaiy 1875) which ^viih fixed 
for them to appear and file their wrilien statemeniH. On the 
9th March 1875, iKnvever, a written statement was tendeied on 
behalf of Kaghapa. The Court declined to receive it, on the 
ground that it had not been presented on the day fixed, and the 
delay had not been satisfactoiily accounted lor. The Court, 
however, framed the issues in the presence of the defendant f 
pleader, who was also allowed to cioss-examine the [jlaintifi’s nil- 
nesses. The Subordinate Judge passed a decree in favour ol the 
plaintiff. In appeal the Distiict Judge raised a preliminary i.s.sue 
whetlier an appeal lay in the case, and held that as the defeiuhuds’ 
written statement had not been received by the Suboidinate Judge 
because not presented at the proper time, the judgment ol the fiiht 
Court was within the meaning of Section 119 of the Ci\il 

Procedure Code, and that therefore, no appeal lay. The Distiict 
Judge accordingly dismissed the apjieal, citing S//?((l Mahomfd 
Hossein v. Sliaik Mimtozul Iliiq (1) in support oi hc^ decidon. 

The special appeal was aigued beloie WJSSiiiorE, C. J., and 
Kemball, J. 

Mmekshdh Jehdngirshdh for the appellant : — The defendant 
was present in Court with his valid on the day A\hen the is*-ues 
were settled, and tendered a wiitteu statement which the CGint 
refused to receive. His pleader cross-examined the plaint ill’s 
witnesses. The decree, therefore, cannot be said to ha\e been 
ex "parte. An appeal consequently lies in siicli a ease. 

Binkar Gangddhar for the respondent : — The defendant wa^ 
absent at the first hearing. His written statement was tendered 
at the second hearing, which was fixed lor the settlement cJ 
issues. The decree, therefore, was ev parte, and no appeal lies, 

Westrofp, C. j. t ' — There were issues settled in tins cause in 
the presence of the defendants’ pleader, who, moreover, was per- 
mitted to cross-^examine and did cross-examine the witnebses. 
Hetice there is no ground for maintaining that the decree of the 
Subordinate Judge was ex parte, Wa reverse the decr<>e of the 
District Judge, and direct him to proceed to liear the appeal on 
the merits, Costs of the special appeal to abide the result. 

(1) 18 Gale. W. Eep., 400 Civ. Eul 
* 
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[APPELLATE CRIMINAL JUPISDTCTIOX.] 

KEGr. V SniVYA, SON or ILivgowv, and riiurR oxnrKs. 

Confess ton-' The Code of Cnnuoal Piocediire {Act X of 1872 ), Secihtn 
122 and "^4(1 — jMcmorandiim^Certifeate. 

A confossioti lecoulcMl undej Section 122 of tho Code ot Ciimin il Ptocrdtire 
to be .idnu'r.sible in evideii(*e must not only bp*u i luoinoi amlum th it the M ig^is- 
tv ite believed il toh ire be< n volunt inly mide, i)uf also \ Ptntifie ite, under Seo- 
tionSlB of the fvod<*, tint it wn tiken in the iiijisti.itoN piescnce and heniincf 
and contuns m nr.itely the whole of the st iteinent in ide by the acemed peisoii. 

No ord evidence cm be leeinvod to piove the lict of tlic eonf'ssion, if ilie 
confession itself be inadmissible. Meg. v. Bai llaian (10 Bom. H. C Hep. KJf)) 
followed. 

Tiik four accused persons were tried for tlie oflence of murder 
Lofme "W H. Crowe, Joint Session Judge of tlie Disliict ot 
Belgaum at Kaladgi, and sentenced to death. 

Wlien arrested, some of the accused were taken before a Magis- 
trate of the 3rd Class, and statements, in the nature of eonfe-^siou'^, 
signed by the accused who made them, were recorded. The Magi*-- 
irate attached to their confessions a memorandum stating that 
he believed them to have been voliintanly made, but not the 
certificate required by Section 346 of the Criminal Procedure Code. 
The accused were afterwards placed before the same Magistrate 
for the preliminary inquiry, wlien two of them retracted their 
former confessions. Tiie Magistrate examined all the accused in 
the manner provided by Section 346 of the Ciiminal Procedure 
Code, and to such examination annexed the certificate required 
by that section, and committed all the accused, who were subse- 
quently found guilty, and sentenced as stated above. 

The case was heard by Meltill and West, JJ. 

Purcell^ wdth him Ghanasham NlUiaafh^ for the appellants: — 
The confessions are inadmissible in evidence for want of the certifi- 
cates, required by Section 346 of the Code of Criminal Procedure, 
that they were made in the Magistrate’s presence and heating 
and contain accurately the whole of their statement. Section 122 
of the Criminal Procedure Code enacts that such confessions 
shall be taken in the manner provided in Sections 345 and 346 ; V 


1876 . 
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and para. 2 of tlie laOer section provides that the Slngi'^Arate shall 
certify these particul.irs under his own hand. These pioi isions 
should be libeially constiued in favour of the aecusedj as they 
embody important safeguanls. Tlie confessions of No'^. 2 ami 3 
weie, moreover, retracted before their comuiiftai : R< g, v. (larbin! 
Bec]i((,r (1), [West, J. — The prisoner in that case letracted bis 
confession before be made bis signature. Can you show any case 
nhere a confession retracted after it had been assented to by the 
prisoner, and dtdy signed both by liim and tho Alagistrate^washeld 
inadmissible?] I cannot. [AIelvill, J. : — We think tho case 
you cite applies only to a single statement made by the accused, 
and a retuictatioii of it before his signature ] 

Sliantdidm Ndrdi/an for Dhlrdjlal ISlathurddd^^ for the Ciown: 
— Section 122 contemplates confos^^ions being taken, and re- 
corded by one Magistrate and forwarded to another by whom the 
case is enquired into or tiied. Here the confessions were taken 
by the same Magistrate who committed the accused, and tiie whole 
of the proceedings before him ahould be regarded as one conti- 
imous proceeding. The use of the word “ taken” in Section 122 
is important as sliowing that thongii a confession is to be in tho 
form of question and answer, as provided for in para. 1 of Section 
346, yet tliat the certificate is not necessary. The case ot Bnl 
Ratnn (2) now makes it necessary that the confession shall ))e 
signed or attested by tlie accused. And, lastly, the confe.ssions 
ill this case do bear the necessary certificates ; for when the 
accused were again examined by tho Magistrate before com- 
mittal, he a[>peiuled those certific ites, whicii must lie taken to 
relate also to their previous sfatemenfs. 

[West, J. : — The certificates aie a[)pcn<lod to the examination 
of the accused, whicli coutains their retra(*t<ition of iludr confes- 
sions; and it, would be unreasonable to take^Ahem to apply to 
anything else.] 

The judgment of the Couit was delivered by 

Melvill, j. In this case it is admitted that if the so-called 
confessions of threeof the prisoners be excluded from consideration, 
(1) 9 Bom. IL 0. Kep. 344. 

Bom.H. G. Eep. 16^ ; see also Heg.y. Dayd Anand^ II Bom. U. 0. Kep. 44. 
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the convictions cannot be sustained. In fact, there is no oilier evi- 
deuce of the smallest value in the case. These confessions were iiiu, 
recorded by a Magistrate of the 3rd class under Section 122 of Sjiu^a^ 
the Code of Criminal Procedure. They are signed by the prisoners, 
and tlie Magistrate has made on thetn the memorandum rerpiired 
by Section 122, certifyinghisbelief that the confessions were volun- 
tarily made. Several objections have been taken to the admission of 
these confessions, but the only one which requires serious consi- 
deration is the following. Section 122 requires that confessions re- 
corded under that section sh.ill he taken in the manner prescribed 
in Sections 345 and 316. One of the provisions of Section 346 is that 
the Magistrate shall certify under his own hand that the exnmina- 
tiou was taken in his presence and in his heailng, and contains 
accurately the whole of the statement made by the accused per'^on. 

It is contended that the words above quoted fiom Section 122 
render it necessary that the certificate mentioned in Section 346 
should be attached to confessions recorded under the former sec- 
tion, On the other liand, it is argued tliat the meinornudum as 
to the voluntary nature of the confession is all which the law le- 
quires, and that if the certificate mentioned in Section 346 be 
necessary, it does, in fact, appear upon the doeumenfs. The 
latter of these two argumenls may be at once dismissed. It 
happened that tlie Magistrate, who took the confessions, became 
afterwards the committing Magistrate, and nearly a month after 
he took the confessions he examined the piisoners previous!}’’ to 
committal. To their examination he attached the certificate 
required by Section 346 ; but it is quite clear to us that this 
ceitificate was not intended by him to a[)ply to tlie previous con- 
fessions. Theonly question, then, is whether the words of Section 
122, such confessions shall he taken in the iminner provided in 
Sections 345 and 316, ’’include the provisionof Section 346, which 
requires the Magistrate’s certificate. The loose and inaccurate 
pliraseologyof the two sections has already given us much trouble 
in Bai Ratan^s case (1). One of the points decided in thatcase was 
that the woicls quoted from Section 122 incorporate into that 
section the provision of Section 346, which requires that the ac- 
cused person shall sign the record of his examlnatiou. We are now ^ 
(I) 10 Bom, H. a Eep, 166, 
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1870. of opinion that flu* ^ame wonl^ iiiiHt he so liherally consrnietl aa 
to embrace that providion ot Section 346 which related to the 
SiH\'\A^ Maf^istrate^a certificate. We believe that it was tlie intention of 
the Legislatiiie to [>iovide the same .^^afegnanls against the admis- 
bion of confessions improperly taken under Section 1:^2 as are pro- 
vided for examination under Section old. We cannot conceive 
that a le^s degree of protectimi to the accns(*d ahould have heen 
tlioiight necessary ; on the cirntrary, all the prinniutions r{H|uIi od 
toguarantce (lie a(‘curaey of an examination made in open Court, at 
a late pciiod ot the proceedings^ when the accused has Inaual the 
evidence against him, and his had time to consider his defen<*e, 
must be far more necessary when the statement to be guaranteed 
is a confession made iii tbeflist bewilderment of an arresst, and 
while the accused is still in the exclusive custody of the police. 
The question may be looked at from another point of view. The 
law allows certain presumptions as to certain documents, and on 
the strength of these presumptions dispenses witli the necessity of 
proving by direct evidence what it would otherwise be nei^essary to 
prove. One of these [iresumptions relates to oonfessioiis. Section 
80 of the Evidence Act provides that, whenever any document 
is [iroduecd before any Court, purporting to be a statement or 
confession by any prisoner or accused person, taken in aer*ord:uH*c 
with law, it shall he presumed that sucli statement or eonicNsiim 
was duly taken. Now it is evident that, as a necessary basis for 
this presumption, the document must pur[))rfc to show all the lactH 
of which it would otherwise be necessary for the Court to he 
satisfied by diiect evidence, before the confession could be iHcd 
against the accused. What are those facts ? First, as a matter of 
course, the Court would have to be satisfied that the confe>sian 
was accurately taken down or repeated. Next, it woulti be 
necessary to prove that the confession had been taken in the im- 
mediate presence of a Magistrate; because, otherwise, the accused 
person having been iu the custody of the police the confession 
would be legally inadmissible* For the same rea^^on it would be 
necessary to show that m# inducement had been held out to the 
accused by threat or promise or otherwise* If, then, these three 
facts — viz., theaccuuacj of the x'ecord, the presence of a Magistrate 
hnd the voluntary nature of t!ie confession — would otherwise have 
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to be proved by direct evulenee, they nuist all be stated on the 
face of the document, before the Court can draw a presiiuipt ion ol 
their having occurred; and these are the ver} three facts which are 
stated in the memorandum and certificate mentioned in Sections 
122 and 346 respectively. This consideration leads us irresistibly 
to the conclusion th it the Legislature must have inlenJed that 
both the memorandum and the ceitificate should he attached to 
such confessions. The necessity of both these guarantees could not 
be better illustrated than by the confessions in the present case. 
All tliat is certified upon them, is that the Magistrate upon enquiry 
had reason to believe that they were made voluntarily. But there 
is notliing to show wlmre, or by wlnnn, or under what circum- 
stances, they were recorded. For all that appears to the contrary, 
they may have been drawn up by the police, and then taken to 
the Magistrate for his certificate. We do not mean to suggest 
that this was the procedure, but the Magistrate’s certificate that he 
believed the confessions to be voluntary is quite consistent with it* 
We have held in Bai Rataft^s case (1) that when a confession 
taken under Section 122 L inadmi‘«&ible in evidence, oral evidence 
to prove that such a confession was made, or what were the terms 
of the confession, is inadmissible also. We must, therefore, abso- 
lutely reject the confessions in this case, and as there is no other 
evidence, we must reverse the convictions. We do so with the 
less regret, because, oven had the confessions been admissible, 
they are so full of reservalions, con tiadictions, and inconsis* 
tencies, that we think we should have agreed with the assessors 
in acquitting the prisoners. 


[APPELLATE CRIMINAL JURISDICTION.] . 

HEQ. « Rlul BniVGOWDl. 

IJie Code of Criminnl Procedure (Act X of 1872), Seefions 314 and 18— 
Combined sentence for several offences — Confirmation — Appeal, 

Tire aggregate of the sentences passed under Section SU of the Code of 
Ciiminal Frocedure in a case of simultaneous conviotions for several otiences, 
must be eonsidered a single sentence for the purposes of confirmation or appeal. 
(1) 10 Bom. 11. G. Kep. 166. 
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187G. The accused was tiied and convicled of tliu'e several tlief't.s by 

Ekg. A.D. Pdlleii, Assistant Sessinn Jmlire of Ratiiui;iu, and sentenctd 
E/m\'1!ihv- to three years’ rigorous iiuju-isomneni for eucli olleiioe, ni.iking in 

GOWI>A^, * 1 t* * 

all !i poiiocl or nine years. 

An appeal was made directly to the Couit, tlie Assist- 

ant Judge not liaving jiassed the senfences subject (o the coiifii ma- 
lion of tlie Court of Session. The Session Judge also was of 
opinion that the sentences requiied no coiifinualion by hiinself. 

The appeal cameon for liearing before MicLViLLand WihST, J J. 

Neither the appellant nor the Crown was represented. 

Peu Curiam: — The Court consider that the combined sentence 
passed under Section 314 of the Code of Criminal Procedure^ in a 
case of simultaneous convictions for several offences, must be con- 
sidered a single seutence for the purposes of confirmation or 
appeal. The sentence of nine yeais’ rigorous imprisonment in 
the present case, therefore, requires confirmatif)n by the S(‘Ssiou 
J ndge ( Section 18). The proceedings are accor dinglj forwai ded 
to the Session Judge for his order. Should he confiim the 
sentence wholly or in part, lie should return tlie proceedings to 
this Court, in order that the appeal may be disposed of. 

Ordrr accoi'dhigh^. 

Note . — So held in Ueg. v. Gidiim AhiU (12 Bom, 11. 0. Rep. 147). 
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Regvlar Appeal No, 48 of 1873, 

VEIlIBIIAl AND ANOniRR (DErKND\NTS, ArPrLL\NT5) V. EAGIIxVBILVl 
AND OlHERS (Bl VINTIPi^S, RcSPONDENTS) . 

And Eegular Appeal No, 53 of 1873. 
iiAGIIA'BHAl AND oTiiriis (PLVTNTirrs, Appimant'i) d, VERIBILVI 

AND ANOTHER (BePENDANTS, KLbFONDLNTS). 

Narvdddn or Blm^dCin village -^Partition among Narvdddvs or BlidgddrH — 
Bombay Act V, of 1862. 

There is nothing in Bombay Act V. of 1862 which debars a Civil Court 
fiom making a decree for the partition of Narvddiri land among the Bhdgddi s\ 
even though such partition may cause a further division of recognised .sub- 
divisions of BhdgH, 

Thesis were special appeals from the decision of R. B. 
Bbolanath Saiabhdi, 1st Class Subordinate Judge at Klieda, 
who partially awarded the plaintifiV claim. 

The material facts of the case are as follows : — The parties to 
the cause are the holders of shares in the village of Nesnija^ 
which is held ou wliat^ in the Kaira and Ahmedabud Collec- 
torates, is called the Narvdddriy and in the Broach Collectorate 
the Bhdgddrl or Bhagv&vi system (I), the essential features of 
which are that the lands of Narva villages are divided into 
certain large divisions (from 2 to 7), called Bhags or Patees ; 
and these are subdivided into smaller parcels (from 10 to 200) 
called Bupees^ Annas ^ Paghrees^ or Pans ; and these again into 
fractional parts. The superior Bhagdai^s^ or holders of shareSj 
are collectively responsible for all demands of public revenue; 
and the inferior Bhdgdars are collectively responsible for that 
portion of the revenue which is assigned to their Bhdgs> The 
shares or divisions^, both major and minora are somefimes of equal 

(1) Far a full exposition of this system see the case of Raiji Naroitam 
V. Furuhliottam Girdhar (2 Bom. H. G. Rep,, pp. 233 H seq, 2nd Ed., 244, 
1st Ed.,) and pages 27 to 35 of E. P. Robertson’s Glossary of Guzserdtl 
Bevenue and Official Terms. 

B 213— 
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amount, and sometimes of unequal, but always in a known and 
recognized proportion, so that the revenue due by tlie wliole vil- 
Inge may be exactly apportioned among them. The five plain- 
tiffs and the two defendants are co-owners of five one-anna shares 
in the Nesniya village. The former, in their plaint, alleged that, 
in consequence of defendant No. 2, who is the sou c»f defendant 
No. 1, collecting more rent than was due, tliey suffered a ios'^, and 
tljey, therefore, prayed for a partition of the lands held between 
them, and for a share of the profits for 18G7-()8 ami 
Tlie defendants contended, alla^ tliat Bombay Act V. of 1 862 
was enacted with the express o])ject of preventing recognized 
subdivisions being further divided among the Bhagdars ot alieii- 
nted to strangers. 


The Lower Court allowed this objection, and rejected the plain- 
tiffs’ claim for partition for the following reasons; — 


The fifth, that is to say, the last section of flie aforesaid Act 
provides that no further division shall be made of the Bhdgi or 
recognized subdivisions of the Bhags in BhdgdaiUn' Nttrvdddri 
villages. Such is the provisions in the said Act, As, hy making 
a further division of the recognized Blidgs or subdivision of 
Bhags in Narvdddri villages, dltBciiltieb are liable to he thrown 
ill the revenue management of the Government and the geneial 
management of the Narvddars, the Government has passed a 
law to prevent a further dismemberment of the recog nizoil Bhags 
stated above. Therefore, the object oi the Act will be fius.. 
trated by allowing further partition among the parties of the 
land in dispute. At first I was of opinion that this Act did not 
^ case of partition as among the BhagdarH them^'clvos, 
but upon a further consideration of the object of the Act my 
opinion changSd. The law prohibits, tliai is to say, forbids the 
making of a further partition into shares of the recognized 
Narvd Bhags alike, whether by private mode or by a process of 
tlie law.” 


The Lower Court allowed Es. 1,643-13-0 for profits ns claimaih 
Each party ajipealed against this decision; the defendants 
against the award of profits, and the plaintiffs against the 
rejection of their claim for partition 
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The appeals were heard by Melvill and Kemball^ JJ* 

Khanderav Bloroji^ for the plaintiffs, contended that there was 
notliing whatever in the Bombay Act V. of 1862 to prevent a par- 
titioti of subdivisions of Dhags for the benefit of the Bhdgddrs 
among tliemselves; and the Court called on the counsel for 
the defendants to support the decision of the Lower Couifc on 
that point, 

P, M, Mehta {Nagindas Tulsidas withhim)for ilie defendants: — ^ 
The object of passing the Act was to preserve the permanence 
of the Bhdgddri and Narvdddrl tenures, whicli had existed from 
time immemorial, and which was endangered by the process of 
the Court ; and it was thought desirable to prevent the alienation, 
assignment, mortgaging, charging, or encumbering of any por- 
tion of any Bhdg other than a recognized subdivision. Tiie use 
of the word portion in the preamble and in Section 3 of the Act, 
which declares that it shall not be lawful to alienate, assign, mort- 
gage, or otherwise charge or encumber any portion of any Bhag 
or share in any Bhdgddri or Naivdddri village other than a 
recognized subdivision, is rernaikable as showing that in no ease 
recognized subdivisions were to be further divided. And in 
Section 5 the Legislature in distinct terms says, the object and 
intention of this Act being to prevent the disinemberment of 
BhdgSf or shares, or recognized subdivisions,’^ the profits might 
be divided, but the recognized subdivisions of lands were to 
remain intact. The Bhdgddrs might, if they liked, come to any 
understanding they chose, but the Court could not assist them in 
dismembering the recognized subdivisions, 

Melvill, J.,in delivering tlie judgment of the Court, said; — 
We are of opinion that there is nothing in Bombay Act V. of 1862 
which debars a Civil Court from making a decree for the partition 
of Narvdddrl laud among the Narvdddrs. It is possible that the 
revenue authorities might object to execute such a decree, but 
the plaintiffs inform the Court that they do not anticipate such 
objection, and they are content to take a decree for partition. 
They have proved their right to four and a half out of the five 
shares held by themselves and the defendants, and also to tha 
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mesne profits claimed by them, and we, therefore, amend the 
decree of the Court below, and award the plaintifFs’ claim in full, 
with all costs on the defendants throughout. 

Decree accordinfjbf^ 


[APPELLATE CRrMIISiAL JIJPJSDICTION.] 

Crimin a I RevieJiu 

IIEG. ?7. IIANMANT GAVDA\ 

Cotton — Adulteration — Possession — Bomhatj Act IX. of 1863, Section 2. 

Possession of adalteiated cotton, even though accompaiiied by a knowledge 
that the cotton is adulterated, is not suflicient to sustain a conviction of fiaud« 
ident adulteration or deterioration of cotton under the Cotton Fiauds Act 
(Bombay Act IX. of 1863). No criminality attaches to such possession till 
the cotton is actually olFered for sale or comprefesion. 

This was an application for a revision. 

The accused Hanmaut Gavda was tried and convicted by Etiv 
Saheb Blusto Bhiimiji, 2nd Cla^s Magistrate of Gadag, in (he 
Kahidgi District, under Section 2 of Bombay Act IX of l(S0d(I) 
ior adulterating coUou, and senienoed to three montlis’ ligorou.^ 
imprisonment and a fine of Rs. 100, or, in default, to one monllds 
rigorous im])iisonmenfc. It was furiher ordered that the col ton, 
wliioh formed the subject of the conviction, should be confiscated 
and sold, and the proceeds credited to Government. 

(1) Whoever adulterates or deteriorates cotton by mining tliorewith any 
seed, dirt, stones, or other foreign matter, or who fraudulently or dislumestly 
mixes cleaned and uncleane<i cotton, commonly called cuppas, or cotton of 
diiTerent vaiieties in one bale, or who fraudulently or dishonestly, by exposing 
cotton to dew or by any other means, deceptively increases, or attempts to 
increase, the weight of the same, shall be punishable, on conviction, with 
imprisonment of either description for a term not exceeding twelve months, 
and shall also be liable to fine. All cotton so adulterated or deteriorated, or 
fraudulently mixed or deceptively increased in weight, and which has formed 
-^the subject of such a conviction, shall be confiscated. 
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Against this sentence an appeal was made to Mi% Waddingtoii, 
Magistrate, F. C., duly empowered to hear appeals, who, in dis- 
posing of the objection raised by the accused that it was not proved 
that he had adulterated the cotton, gives thefacts of thecaseas well 
as the reasons for confirming tlie conviction and sentence, thus: — 
The cotton was undoubtedly found in a room belonging to 
the appellant and his mother jointly. The nppellani denies that 
the cotton was put tliere by him or belongs lo him, and attcanpts 
to shift the blame of being in poasessioa of this adulterated cotton 
on his mother Sheshava. Sheshava herself was made an accused 
in the case, and, evidently to screen her son, she stated that she 
and her son lived quite separately, that the cotton was hers, and 
that she had the cotton ginned and packed in doliras. The try- 
ing Magistrate not only convicted Shesluiva upon her confession 
and upon the other evidence, but also convicted the appellant, as 
he (the trying Magistrate) considered it clearly proved tlmt the 
appellant and liis mother were the joint owners of the cotton, that 
the cotton was adulterated as described in Section 2 of the Act 
(Bombay Act IX. of 1863), and that this adulteration was effected 
by the appellant and Sheshava conjointly. There is, it is true, no 
direct evidence as to the appellant liaving peTsonally adulterated, 
or caused to be adulterated, the cotton in quesiioii (that the 
cotton is adulterated by an admixture of dirt and seed is not 
even denied by the appellant) ; and, in fact, it would be simply 
unreasonable to expect that the Cotton Department should bring 
forward actual eye-wituesses of the ginning and packing of cotton 
which may be seized by the Department ; but under ordinary 
circumstances, when cotton in considerable quantities is foiiiul in 
dohras in a man’s possession, and such cotton is found to be adul- 
terated, the natural presumption is that that man is the person 
who adulterated the cotton, or caused it to be adulterated, and 
then had it packed. ^ ^ 

His defence as to his mother living separately, and having 
different interests, falls completely to the ground | while his 
denial as to the whereabouts of the cotton (which was found in 
a room belonging to him) and the clumsy attempt to conceal it 
by closing up the door of the room, indicate distinctly a guilty 
knowledge on the part qf the appellant” 
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Dissatisfietl with the result of the appeal^ tlie accuse^l applied 
to the High Court to review the case, and this application was 
beard by Melyill and Kbmball, JJ. 

Kdshhiath Trhnhah Telang (with him Ohana^ham NdJumth) 
for the accused r—There is no legal evidence of fraudulent adul- 
teration. The circiiinstaiice that adulterated cotton was found in 
the possession of the prisoner’s mother, or of tlie prisoner him- 
self, is not sufficient to prove tiiat he had adulterated it. At the 
most, it may amouut to guilty knowledge, but not more. 


DhirnjldlMtitlmraddssQovQvnmQni Pleader, for the Crown; — - 
The prisoner, when challenged by the cotton inspector as (o whe- 
ther there was any cotton in Iiis house, denied that there was any, 
and said that grain only had been stored in the lOom where cotton 
was subsequently discovered. This not only raises a presumption 
of knowledge that the cotton was adulterated, but that the pri- 
soner himself had adulterated it It is something more than 
mere possession of adulterated cotton. 

The judgment of the Court was delivered by Melyill, J: — - 
Assuming that there is evidence on the record to prove that the 
cotton was found in a room occupied jointly by the prisoner and 
liis mother, and assuming that this fact is sufficient to constitute 
possession by the prisoner, we still think tiiat such possession, 
even though accompanied by a knowdedge that the cottoii was 
adulterated, would not be sufficient to sustain a cnvicHom The 
Magistrate sajs : — There is, it is tine, no evidence as to 

the appellant hiiwiwg personally adulterated, or caused to be adul- 
terated, the cotton in question (that the cotton is adulterated by 
an admixture of dirt and seed is not even denied by appellant), 
and, in fact, it would be simply unreasonable to expect that the 
Cotton Department should bring forward actual eye-witnesses of 
the ginning and packing of cotton which may be seized by tdie 
Department; but, under ordinary circumstances, when cotton in 
considerable quantities is found in doJmis in a man’s possession, 
and such cotton is found to be adulterated, tlie natural presump- 
tion IS that tiiat man is ihe person who adulterated the cot(o«, or 
caused it to be adulterated, and then had it packed.” This is as 
^much as to say that the mere possession of adulterated cotton is 
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sufficient for a conviction. If tliat were so^ Bombay Act IX. of 
1863 would^ BO doubt, have said so in distinct terms. If posses- 
sion, and nothing more, were sufficient to bring a person within 
the penalties provided in Section 2 of the Act, it would have been 
useless to enact tlie penalties provided by Sections 3 and 8 of the 
Act for fraudulently offering adulterated cotton for sale or for 
compression. The possession of stolen goods soon after the theft 
justifies a presumption that the person in possession is either the 
thief or has received the goods, knowing them to be stolen (Section 
114, Evidence Act). If tiie same analogy bo applied to the posses- 
sion of adulterated cotton, the legal presumption is not neces- 
sarily that the person iu possession adulterated the cotton ; it 
is an equally admissible presumption that he received the cotton, 
knowing it to have been adulterated. In the latter case there 
would certainly be nothing in the provisions of Bombay Act IX. 
of 1863 under which such receipt would he punishable. In the 
present instance it is just as likely that the prisoner bought dirty 
cotton from the cultivators, intending to sell it as good cotton, 
as that he adulterated it himself ; but if that were so, there is 
nothing in the law which would make him liable to punishment, 
until he offered it for sale or compression. It is very desirable 
tliat the Magistrates and the officers of the Cotton Department 
should understand that they are not justified in seizing and con- 
fiscating dirty cotton wherever they may find it, or in punishing 
persons against whom nothing more is proved than that they had 
dirty cotton iu their possession. These observations are sufficient 
to dispose of the conviction against the prisoner, which is accord- 
ingly reversed. 
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Co7ivictio7i and seiitence reversed^ 
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[ORIGINAL CRLMINAL JURISDICTION.] 

LEG. LALUBHAl GOPALDASS and oiiiiKg. 

High Court Ciimmul Prooechiro Art fX o/ 187J SrotioWi 32 to 37 — Ilmchi 
ptisonei' — Con'ilitiiUon of jury, 

A pmoner not boin^ a European Britisb subject, 'who u not chaiircd jointly 
with a Eui’opean Biitisb subject, is not entitled, under the piovisioiis ot the 
High Ooiut Oiimiii.ii Piocedine Act fX. of 1875), to be tiled by a jmy of 
which, at least, fire persons shall not be Europcaub or Ameiicaiis. 

Tub four prisouers, who were all Hindus, were charged at; 
the Criuuual Sessions, at which Green, J., presided, iu July 
1876, with having given false evidence in a judicial proceeding 
and with abetment of that offence, and were jointly tried by a 
common July. After the prisoners had claimed to be tried, and 
before the names of any of the jury had been called, Lwerarity^ 
who appeared for the defence, applied tliat the jury should be so 
constituted that, at least, five persons should not be Europeans 
or Americans. He contended that Section 37 of the High Court 
Criminal Procedure Act (X. of 1875) impliedly conferred on a 
prisoner, not being a European British subject, the right to have 
the jury so constituted. 

Green, J,, refused the application, holding that the section 
referred to conferred no such riglit as was contended for, unless, 
perhaps, iu the case of a person who was not a European British 
subject being charged jointly with one who was, and direefed 
that the jury should be selected iu the mode ordinarily obfacrvcd 
in the case of the tiial of Hindu prisoners. 

This was accordingly done by the Clerk of the Crown drawing 
five names from a box containing the names of those who had 
been summoned as Europeans and Americans, and one name from 
each of four other boxes, which contained, respectively, the names 
of those who had been summoned as Portuguese and ludo-Britons, 
Hindus, Muhammadans, and Parsis. This is the mode which has 
been observed since the coming into force of Act X. of 1875. 
Before that time the practice was regulated by Rule XI L of the 
Crown Office Rules (Mackenzie's Rules of the Supreme Court, 
165, para* 522) which was as follows The name of each man. 
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who shall be summoned for the Petit-Jury^ with his place of 
abode and addition^ shall be written and delivered to the Clerk 
of the Ciowix as aforesaid, and placed in a box, and the said 
nam^s shall be drawn as aforesaid, and the twelve persons whose 
names shall be fiist drawn, of whom six shall be British sulyects, 
that shall appear and shall not be challenged, or set aside or 
excused, shall form the Petit- Jury on each trial ; provided also 
that, on the trial ot any person who professes the Christian reli- 
gion, the twelve persons professing tliat religion whose names shall 
be fiist drawn, that shall appear, and shall not be challenged, or 
set aside or excused, shall form the Petit-Jury ou such tiial.” 
The mode in which that rule has been usually carried into effect 
in the Supreme and High Courts, for at least the last quarter 
of a century, has been to draw six names from a box containing 
names of Europeans, three from a box containing names of Hin- 
dus, and one each from three boxes containing, respectively, 
names of Portuguese, Muhammadans, and Parsis. The jury 
of nine, constituted in the manner above described, were unani- 
mous in finding all the prisoners guilty. After verdict, and 
before the prisoners were called upon to answer why sentence 
should not be passed upon them, hwerarity applied, under 
Section 101 of the High Court Criminal Procedure Act (X, 
of 1875), and Clause XXV. of the Letters Patent of 1865, to 
have reserved the question whether the jury had been properly 
constituted, having regard to his previous application, that the 
prisoners might be tried by a jury of which at least five persons 
should not be Europeans or Americaus, or both Europeans and 
Americans, under Section 37 of the same Act. He also at the 
same time moved in arrest of judgment. 

Green, J., reserved the question as to the constitution of tlie 
jury, but refused the motion in at rest of judgment, and sentenced 
the prisoners, respectively to two years’ rigorous imprisonment. 

The question so reserved was accordingly considered by a Pull 
Bench consisting of Westropp, C. J., Saro-ent and Green, 
JJ., on 22iid July 1876. 

Inverarity for the prisoners : — Sections 32 to 37, both inclu- 
sive, of Act X. of 1875 are those which apply to the present case. 
Prom these sections it appears to have been the intention of the* 
B 213—5 
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Legislature that the majoiifcy of the jury, in every ca^e^ and cer- 
tainly in the case of a piiaoner not being a Enro[)(.in Lritijah 
subject, shall be other than Europeain or Americans. Sec- 
tion 35 even seems to show that the intention was that the 
whole jury shall ordinarily be composed of persons other than 
Europeans or Americans, and that it is only in the case of the 
prisoner being a European Biitish subject^ and claiming to be 
tiled by a mixed jury, that Europeans and Ameiioans maybe 
introduced into tlie jury. 

[Sargent, J, ;-«-Look at Section 33. ThU shows thaf the 
jury is ordinarily to be chosen by lot, in wliicii case it might 
liappen that they would be all Europcaiis, or all pevaims otiter 
than Euiopeaus or Americans. Then Section 35 is enacted 
apparently to insure a piisoner who is a European Britidi subject, 
being tried, if he so wishes, by a mixed jury, the majouty ol 
which shall be Europeans or Americans or both.] 

[Westropp, O.J. : — Section 35 is a provision for the obtaining 
ofa particular majority in a particular case. Any other case mu^t 
be governed by the provisions of the Act and the old practice of 
the Court so far as it is consistent with tliose provisions.] 

From the right conferred by Section 35 on a European Butis.h 
subject to be tried by a mixed j iiry, of which the majority shall 
be Euiopeans or Ameiicans or both, it is to be inferred tiiat a 
prisoner, not being a European British subject, has an equivalent 
right to be tried by a mixed juiy, the majority o( which sliall nt»t 
be Europeans or Americans or both. The old practice was to 
try a person, not being a European British subject, by a mixed 
jury consisting of six Europeans and six lliiulas, Portuguese, 
Muhammadans, and Parsis. This is impoi*tant, as showing that, 
before the passing of this Act, a prisoner, not being a European 
British subject, was not tried by a majority of Europeans. 

[Westropp, C. J. t~lle might have been. The rule pres- 
cribed that there should be six British subjects on each jury of 
twelve persons, but did not contain any direction as to llie 
nationality or creed of the other six, when the accused was not 
a Christian, The usual practice, indeed, in such a case was only 
^to have six Europeans, unless there was a scarcity of other 
jurors caused by challenge or otherwise.] 
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No new rules have yet; been made on this point under Section JWi. 

49 of the High Court Criminal Procedure Act, and, therefore, Rw,. 

the old practice before the passing of this Act ought to be con- 
sicler^d. The presiding Judge lefused the application at the ammuiuis 
time of the trial, and the result was that a jury was sworn, of 
which the majority were Europeans. 

ViLTcell (who with Lang appeared for the Crown), in reply to 
a question by the Court, stated that tliere was no decided case 
on the point yet reported. He was not called on to support the 
conviction. 

Westropp, C.J- : — We think that, even if the Legislature 
intended what Mr. Inverarity contends it did, it has not ex- 
pressed that intention, and this would be a case of quod voluit 
non dixit. We also think, however, that it liad no such intention. 

Where it wished to make a rule about the selection of jurors 
for the trial of European British subjects, we find it doing so in 
express terms in Section 35. If Mr. Inveiarity’s contention 
were well founded, that tlie Legislature did intend that a prisoner 
not being a European British subject should be tried by a jury, 
of which the majority should be other than Europeans or Ameri- 
cans or both, we should have expected, after reading Section 35, 
to find another section expressly conferring an equivalent right 
on persons not being European British subjects. There being 
no such section, it seems to us that the contrary inference to 
that for \yhich Mr. Inverailty contends is the one that should 
be drawn from the express provisions of the Act. The conclud- 
ing passage in Section 36 shows that, even after a European 
British subject has claimed tlie right given to him by Section 
35 to be tried by a jury of which the majority shall be Euro- 
peans or Americans or both, the person who is accused jointly 
with him, though not a European British subject^ may yet be 
tried together with him, and, therefore, of course, by the same 
jury. Lastly, Section 37 provides that if the European British 
subject claims his right under Section 35, and the other desires 
a separate trial, he may have it. But that is an express provi- 
sion for that particular ease. If the Legislature intended tlnit 
that provision should have a more general application, it has noi 
^ said so, and by making this particular provision has excluded 
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its application to othei' cases^ acconliag to the rule f j^pressio 
zi 7 ims €st exclush alfcTius. What is the scope of the direction 
in Section 33, that the nine persons sliall be drawn by lot, oi% 
in other words, whether the names of all jurors should be iu 
one box, or may be distributed into several boxes accordiiif^ to 
the communities to which the jurors belong, is a point on which 
we are not now required to give any opinion, and 'we give 
none, but we think that, if not inconsistent with the Act* the 
mode of selection from different boxes is the more convenient, 
as it insures the selection of a mixed jury consisting of pensons 
of different creeds and nationalities. On the question referred 
to us we must refuse to disturb the conviction and sentence. 

Sargent, J. : — I am of the same opinion. Section 34 shows 
that the jury chosen under Section 33, however composed, may 
try any one whatever be his nationality. Section 35 is a par- 
ticular provision to meet an exceptional case. If the European 
British subject wishes to insure his being tried by a jury, of 
which the majority shall be Europeans or Americans or both, he 
may, under that section, claim the right to be so tried. If he 
does not claim that right he will be tried by a jury chosen under 
Section 33. Section 37 is also a particular provision to meet 
another special case, but the right thereby conferred on a person 
not being a European British subject, to be tried by a jury, the 
majority of which shall not be Europeans or Americans or both, 
only arises in the event of the European British subject, who is 
accused jointly with him, choosing to avail himself of the privilege 
conferred on him by Section 35. I, therefore, think the con- 
viction and sentence must stand. 

Green, J,, concurred. 
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[ORIGINAL CIVIL JURISDICTION.] 

Suit No. 658 of 1874 . 

BA'JX'L JAIEA'J (PjQAiNTiPr) v, JIYUA^J EATANSI and anotitle 

(Dluendant^?). 

JBquitahle morfgage — Depo'^iii of iille deeds — ^Vnulor ami pttrchd^oi ' — - 
Notice — Fru'iid, 

Where the pLiintifl had advanced to tlie Isfc defendant Ils. ^8,000, and had 
ai^reed to advance Us. 27,000 more, the whole IN. 65,000 to he secined by a 
mort<Tiioe of the 1st defend int’s immoveable property, and the 1st defendant 
had deposited with the plaintiir the title deeds of his immoveable propeity, 
for the puipose of enablin'^ him to "et a mortufage deed prepared, and had 
agreed to execute siicli mortgage deed on payment to him by the pliiintiil of 
the balance of the Us. 65,000, and the title deeds were afteivvaids returned 
by the plain til! to the 1st defendant for the purpose of enabling him to clear* 
up certain doubts as to his title to some of the premises comprised in tlie 
deeds, and such deeds were not subsequently returned by the 1st defendant, 
nor were otheis deposited in lieu theieof, and the balance of the Us. 65,000 
was not paid by the plaiutill to the 1st defendant. 

Held that there was an equitable mortgage to the plaintiff to secure 
Bs. 38,000 so far as concerned the property comprised in the deeds. 

The reason for the rule of equity, that a purchaser of property, though for 
valuable consideration, and taking the legal estate, yet with notice of a prior 
incumbrance, purchases subject to such incumbrance, is that such purchaser 
is acting maldjide, in taking away the right of the prior incumbrancer by 
getting the legal estate, while knowing that a prior purchaser has the right to 
it. But a purchaser for valuable consideration, without notice of the prior 
right of a third person, is not guilty of, or party to, a fraud upon the rights 
of a prior purchaser. The Goiiits of Equity, therefore, will not interfere 
with his riglit to the possession, enjoyment, and disposal of the property ; and 
though, subsequently to his purchase, he may become aware ofthopiior 
incumbrance, yet he has the right to convey to a subsequent purchaser, who, 
at the time of such subsequent conveyance, has notice of the piior right of 
the third person 5 and such subsequent purchaser will take the property free 
from the incumbrance, for neither is lie guilty of any fi and in accepting what 
his vendor had a riglit to convey, nor would the hotid fide jnircliaser witlioul 
notice be able, otherwise, freely and completely to dispose of the propeity 
which he innocently acquired. On the same piiiiciples, any subsequent 
purchaser, however remote, though having notice, must be piotected. 

Where, therefore, the 2nd defendant, having notice of the plaintilFs equit- 
able mortgage, purchased from one, who, also with such notice, had purcliased 
fiom a bond fide purchaser for value without notice. 

Held that the 2nd defendant held the property free from the equitable 
mortgage- ^ 

Carter v. Cariev (3 K. & Johns) distinguished. * 

B 269 — a 


1S7A 
8c pt. 28. 
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This whs a suit^ upon an equitalAe moiigage^ by the mortgagee 
against the mortgagor and the purclui'^er of the mortgaged ])re-* 
mlses. The plaintiff sought to have it declared that he was enti- 
tled, as against the (lefendantSi to a charge u[K)n tlie house No, D, 
in Kuzi Sayad Street, as Becuiity for the suni of Its. 38j()0(), 
together with interest thereon, advanced by the plaintiff to the 
Lst defendant in ilugust lS6d ; fur an accoiuit of uliat was duo 
io tlie plaintiff on the sociuity of the house ; for a decree for pay- 
ment by tlie defendants to the plaintiff of the amount found to he 
due to him; and, in default of such payment, lor the sale of the 
house, Tlic plaintiff’ alleged that, on 26th July 186J and 31st 
July 1865, he advanced to the 1st defendant two several sums of 
Ha. 15,000, on ati undertaking by the 1st defendant to give a 
mortgage security for the repayment of the same to the plaintifF; 
lliat on 10th August 1865 tiie 1st defendant delivered to the plain- 
tiff a number of title deeds as the documents of title relating to 
tlie immoveable property of the 1st defendant, and agreed at the 
same time to give the plaintiff a writing in respect of hk loans ; 
and that on 11th August 1865 the plaintiff advanced a further 
sum of Ks. 8,000 to the 1st defendant, who at the same time 
executed to the plaintiff a document, the material parts of which 
were as follows;— The sum of Rs. 38,000 has been received by 
me from Dayal Jairjij on account of the sum of Ks, 65,000 agreed 
to be advanced at interest . . , on the mortgage of my lour pro- 
perties, [Here followed a description of tlie four properties, 
one of which was described as situate in Ivazi Sayad Street and 
assessed under No, 9.] In consideration of my having received 
the said sum of Es. 38,000, as above mentioned, I have deposited 
with the said Dayal Jairaj all tiie title deeds that were with me 
in my possession, io enable him to get a proper mortgage deed 
prepared, and on payment of the balance of R«s, 27,000, loss the 
costs, and a sum of Ils, 3,575, hereinafter mentioned, I hereby 
agree to execute the mortgage when prepared by Messrs, Aciaiul^ 
PreiUis^ & Bishop, Solicitors of the said Diiydl Jaiuy, and to do 
all acts necessary for completing and making good the title to the 
aforesaid properties.” The plaintiff farther alleged that on or 
shortly after Xlth August 1865 he deposited this agreement and 
l[ho title deeds with his solicitors t they advised him that 
theire"was a difficulty in identifying some of the properties men^ 
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tioiied ill the agreement with those mentioned in the title deeds ; ^ Ih7% 

that shortly «afterwaids the plaintiff saw the Lst defendant ou the 
subject, who promised to bring other papers ; and that thereupon ^ lu 
the, plaintiff Landed back to the 1st defendant the title deeds wix 

which lie had dejiosited with the plaintiff. The plaintiff never 
advanced to the 1st defendant the balance of lls. 27,000, nor did 
the defendant return to the plaintiff the title deeds originally 
deposited with him, or deposit any others. The agreement of 1 1th 
August 18G5, however, remained with the plaiiitifrs solicitors. 

On 3rd September 1866 the 1st defendant mortgaged to the late 
Bank of Bombay (inter alia) the house No. 9 in Kazl Sayad Street, 
and deposited with these mortgagees the title deeds which he had 
previously deposited with the plaintiff; but the Bank had no notice, 
actual or constructive, of the alleged equitable mortgage to the 
plaintiff. On 15th February 1867, the Bank, in exercise of the 
power of sale contained in the mortgage of 3rd September 1806, 
put up the mortgaged premises for sale by public auction. Notice 
tvas, however, then given of the existence of the alleged equit- 
able mortgage, and the sale was not proceeded with. On 24th 
April 1868 the Bank again exercised the power of sale in the 
mortgage of 3rd September 1866, and sold the house No. 9 in 
Kazi Sayad Street, to one Sundardas Mulji, who had notice of 
the existence of the alleged equitable mortgage to the plaintiff, 
and who on 20th February 1872 sold the house to the 2iid de- 
fendant,'' Gokuldas^Madhavji, who was alleged by the plain tiff^’s 
witnesses to have been present at the abortive auction sale in 
February 1867, and, therefore, also to have had notice of the 
existence of the equitable mortgage to the plaintiff. 

The question, therefore, for the decision of the Court wnis 
whether the doctrine that a purchaser, with notice of a prior in- 
cumbrance, who, however, purchases from a purchaser without 
such notice, takes the property freed from such incumbrance, 
could be extended to such a case as the present, where a purchaser 
with notice purchased from another purchaser with notice, who 
had purchased from a purchaser without notice. 

At the hearing before G-ueen, J., the 1st defendant, Jiviaj 
Katansi, appeared in person, and stated he did not wish to defend 
the suit. 
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1875 Scable^ Advocate-Genoralj, and LuNff for Ihe [)Kiin(iil : — The 

deeds were deposited witli the plaiiitifF h}*^ the Is( defViuLiut, io 
whom the plaintiff had already advanced Ils* 3B,0{)0. This would 
K^^A^sI AND amount to an equitable mortga<j^e even if the deod^ had not, Ueeu 
deposited expiessly as security for the dei)ts, but in tins ease 
tlieie was an express agreomenl to mortg<ig<» : ei parte ih uce (1)^ 
Edge V. Trorthington (2)^ Iloahleg v. Htintoch (t^), Keg^ \\ 
Willicnns (4). Nor can it be said tint this ('([uitalde lien of the 
plaintiff was ended by his being induced by the Lst defendant to 
return the title deeds to Idm for a particular puipoMc. \ihicdi he 
never fulfilled; but, taking advantage oi the plainiifi s cmnplais« 
ance, re-mortgaged the property to the Dink in fiaud of the 
plaintiff. Moreover, t!ie agreement of 11th August IBGo re- 
* mained with the pLiiiitiff. Even if the Bank of Bombay had no 

notice of the equitable mortgage to the plaintiff at the time of the 
mortgage to themselves on 3rd September 1866, yet both they and 
the 2nd defendant’s vendor had notice before the sale to tlie 2ud 
defendant’s vendor, and before the sale to the 2nd defendant he 
himself had notice. Not only, therefore, had the 2ud defendant 
notice, but his immediate vendor had also had notice of the prior 
incumbrance before he purchased: Carter v. Carter f5). 

Latham and Inver atlfg for the 2nd defendant, Gokuldas 
Madhavji: — In the first place the plaintifF is not au equitable 
mortgagee : Noi ids v. fVilhmson (6 ), J?/ parte Bulteel{7 ) Ihrsscll v. 
Bussell (8), Et parte Hooper (9), Ex pm tc Wkithreail{\iy). But, 
even if it be assumed that the plain tiff is au equitable mortgagee 
of the premises, and that the 2ud defendant had notice of that 
fact, yet, the 2iul defendant’s vendor having purchased fium a 
purchaser without notice of the prior incumbrance, the 2nd defend- 
ant takes free from the incumbrance : Le Neve \\ Le Mere (11), 
and the cases discussed with it in White & Tudor’s Leading Oabcs 
in Equity, show the piinciple which ought to be applied to this 
case. The Bank, being innocent purchasers, had a right: to have, 
not only their possession, but their power of disposal of the property 

(I) 1 Rose, m (2) 1 Cox Eq. Oa. 21 L (S) 1 Russ, I4L 

(4) 3 Y. & Col 55. ( 5 ) 3 Kay & Johns. 61T* (6) 12 Tes 192. 

i1) 2 Cox %. Ca 243. (8) 1 Bro. 0. 0. 269. (9> 1 Mer, 9. (10) I Rose 290. 

(II) ^2 Wh. k Tud h 0. 28 ; B. 0. 3 Atk. 646 ; 1 Yes 64 ; 1 Amb. 436. 
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protected. That is the principle on which the purchaser from 
them^ tliough with notice of tiie piior incumbrance, takes the 
property free from sucli Incumbrance, and on the same principle 
oughjt any number of subsequent purchasers, though with 
notice, each to take the property free from the incumbrance : 
Kerr on Fraud, p, 253. 

GrilENjJ., after reviewing tlie facts above stated and the effect 
of the agreement of 11th August 1865, proceeded : — Though the 
light of the plaiutiii’to call upon Jlvraj lialansi to execute a legal 
mortgage ot the property, described or referred to in the agree-* 
ment of 11th August 1865, depended on the plaintiflf making a 
further advance of Rs. 27,000, to complete the Rs. 65,000 agreed 
to be advanced, yet the deposit of the title deeds, though coupled 
with the expression in tlie agreement of the purpose of such 
deposit, as being to enable the plaintiff to get a proper mortgage 
deed prepared, would, having regard to the fact that Rs. 38,000 
had been already advanced on account of the Rs. 65,000, amount 
in law to an equitable mortgage to secure the Rs. 38,000, so far 
as concerned the property comprised in the deeds deposited or 
any of them: Keys v. Williams (1), Hochley v. Bantoch (2). 

Upon, or shortly after, lltli August 1865 the plaintiff delivered 
the agreement and tlie title deeds so deposited with him by 
Jivraj Ratausi to his (the plaintifTs) solicitors. He appears to 
have been advised by them that the title deeds were not in order, 
— in this respect particularly, that tliere was dijEficuIty in identifjing 
the properties mentioned in tlie agreement of 11th August 1865, 
or at least some of them, with the properties mentioned in the title 
deeds, and it was arranged that the deeds should be handed back 
to Jiviaj with the view of dealing that difficulty. The plaintiff 
states that thereupon — the exact date, however, is not fixed — 
he told Jivraj Ratausi tlnit he had been advised that the papers 
were not proper, or in order. He states that lie said to Jivraj 
Ratausi, You should, therefore, bring other papers. He said he 
would bring other papers. After this conversation, the same or 
the following day, the deeds were given back to Jivr^j^s partner, 
Amarji Heinju Amarji was told the papers were not complete, or 
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1875, proper; that he should bting others, oomplote, or proper; and that 
Da'\ thereafter a further sum of money should be p ud/’ Am u ji llemji 
states that he received hick tine title deeds If) or L> d ivs after 
E\r\NsV\\o> the execution of the writing, i.a.^ after Utli August IS65. . Al! 

AJNoiiiKH. witness recollects as h iviiig been said to him on the 

occasion of giving back the deeds is, “ The papers arc* not pioper. 
Do jou give tliem over to yoiir master (Ac., JivKij liitansi). 1 
was not told in what respect tlie papers were not proper/^ Bo 
the matter remained. No steps ap[)ear to have been taken by the 
jdaintiiF to cause Jiviaj liatansi to clear np the dilHmthies oonsL 
(lered toexi‘^t,ortofiu nish fin ther and better title. and the balance of 
tlie Rs. 6o,00C),viz., Rs. 27,000, was never advanced. The deeds 
so returned remained with Jiviaj Ritansi, and the agreement of 
llth August 1865 with the plaintiff’s solicitors. The inaction of 
the plaitttiffis, I think, reasonalily explained by the circumstance 
that, during the latter part of August and the month of Septcmiber 
1865, liia attention was taken up with a serious criminal charge 
which had been brought against him, and on which he was commit- 
ted for tiLal to this Couit, and on SOthSeptemlier 1865 he was con- 
victed and sentenced to transportation. The assertion of a still 
existing right toan equitable mortgage, overtUe property to which 
the agreement of lltli August 1865, and the title deeds depoAted 
but returned, as agreed, purported to relate, seems to have been 
first made about November 1866, and then by the Government 
Solicitor, who, on behalf of Government, was engaged in procm« 
ing the execution of that part of the sentence, passed on the 
plaintiff, vvhich ordered that the rents and profit's of his moveable 
and immoveable property sliould be forfeited to Government 
during the period of transportation. In fact, Yalu JairaJ, the 
brother of the plaintiff, who, after the plaintiff was removed in 
February 1866 to the Andamans, acted as lus attorney, does no! 
seem to have been aware of the existence of the agreement of ! Itli 
August 1865, or of the deposit *and return of the title deeds, till 
about October or November 1866, though he had become aware 
from the plaintiff’s acooimt books of the advances to Jivruj 
Ratausi of the sums of Rs. 15,000, Bs, 15,000, and lU 8,000. The 
^ plaintiff states that he was able and willing at any time to have 
made the further advance of Rs. 27,000, making up the sum of 
Rs* 65,000; butdhat previous to his couviction and confinement 
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on 30th September 1865^ Jiviaj Ratansi never npplieil foi the KS7r>. 
same. 

On 3rd September 1866 Jivraj Ratansi conveyed to the late 


Bank of Bombay (amongst otlier things) the premises against 

which the «alleged equitable moitgage of tlie plaintilF is, by this amuiuk. 

suit, sought to be enforced^ by way of mortgage^ to secure the 

sum of Rs. 26^305 then due and owing by tlie said Jiviaj Ratansi 

to the said Bank^ with interest at 10 per cent per annum, and the 

plaint states that he deposited with the Bank the title deeds of 

the said premises. It is not alleged in tlie plaint, nor is tiiere a 

particle of evidence to show, that the Bank of Bombay, when 

they took the mortgage of 3rd September 1866, had notice, actual 

or constructive, of the alleged equitable mortgage of the plaintiff; 

and it will have been observed tliat the plaint itself states that 

on that occasion the title deeds were delivered to them by Jivraj 

Ratansi. 

In the month of February 1867 the Bank caused the premises 
so mortgaged to them to be put up for sale by public auction, 
under the power in that behalf contained in their moi fcgage deed. 

At the auction, which was held on 15th Febiuary 1867, a notice 
was read aloud, and explained to those assembled at the sale, on 
belialf of the Government Solicitor, to the effect that the pioperties 
in Kazi Sayad Street, Nos. 8 and 9, then put up for sale, w'^ere sub-- 
ject to alien, under the said agreement of 11th August 1865, and 
then vested in the Secretary of State, for the sum of Rs, 38,000 
advanced by the plaintiff to Jiviaj Ratansi, and interest. It is 
stated in evidence that one Sundardas Mulji and the defendant 
Gokuldas Madhavji were (amongst others) present at the said 
auction. As to Sundardas Mulji, there is no contrudictiou of 
tlie statement that he was present. The j)resence of Gokuldas 
Mddhavji, however, at this auction, which is deposed to by Vallu 
Jairdj, the brother of the plaintiff, and by Keshavji Jadhavji 
(who, though subpoenaed on behalf of the defendant Gokuldds 
Madhavji, and who is a maternal uncle of the plaintiff, was not 
called by either of the parties, but was called and examined by 
myself) was denied by the defendant Gokuldds Madhavji. Though 
I should be disposed to believe, in the circumstances of tire 
case, had it been necessary to decide the point, that the defendant* 
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1875 . GokuIJiis Mailliiivji toas present at this sale, yet, for reasons 

DA'Yv't, ivhieh will hereinafter ai)pear, it is not necessary to express anv 

JaIKa'j 1 * 1 1 • ♦ 1 . ^ 

^ 1. ^ tlecnlecl opinion on this matter. The sale, o\viii_e; probably to the 
RArvNsi and I'sading of the said notice, was not proceeded with. 

ANUillKU. 

On 24th Ajiril 1868 the Bank of Bombay, in exercise of their 
power of sale, convc3ed the property in fiiiostiun in this suit to 
Suudardas Miilji in consideration of lls. 4,000, and in this con- 
veyance the trustees, under Act XXVIII. of 186.1, of diviaj 
Katansi& Co., joined. Now, whether or not .Siindardiis Mnlji was 
present at the ahortive auction of l.Ith Fehruary 1867, and heard 
the notice read, the evidence shows clearly that, before he com- 
pleted his purchase, he had notice that Govei nnieiit, on behalf 
of the plaintiff, and as being interested in the rents and profits 
of his estate, claimed to have a lien, or charge, on the property^, to 
secure the Ivs. 38,000 advanced by tlie plaiiilifF to Jiviaj liatansi. 

On 20th February 1872 Suudardas Muiji, in consideration of 
Rs. 7,000, conveyed the premises in Kazi Sayiul Street, the sub- 
ject of this suit, to the defendant Gokuldds Mudiiavji. 

The case of tlie plaintiff, therefore, stands thus : He is entitled 
to an equitahlemortgage on the liouse No, 9, in Kitzi Sayad Street, 
the legal and apparent owner of such house being, at tlie lime of 
the making of such equitable mortgage, the defendant Ji^ritj 
Eataiisi. Jiviaj Ratausi fraudulently avails himself of the fact 
of having received back the title deeds, for the purpose of clearing 
up the supposed difficulties in his title, to mortgage the pro- 
perty to the Bank of Bombay, by a legal conveyance. Th <3 
Bank of Bombay have no notice, at or before the time their mort- 
gage was executed, of the fraudulent conduct of Jivraj Ratan.si, 
or of the claim of the plaintiff or the Government to have a. charge 
in equity on the property, and they receive from Jivraj Rataiisi 
the title deeds of the property. The Bank, in April 1868, sell 
and convey the property, for a valuable consideration, to Sundar- 
(Us Miilji, who, however, had notice of the plaiutifl’s claim, ami 
bundardd.8 Muiji, in Fehruary 1872,seils and conveys the property 
for a valuable consideration to the defendant Golaildiis Madhavji, 

^ wlio also, according to the plaintiff’s case, had notice of the plain- 
tiff 9 claim, by reason of his (the said defendant’s) presence at the 
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fiuctioii ()f February 1867. Tiiere is no otiioi fact in cviilenoe, _ 

except tins alleged presence of Gokultlaa at the auclioiij which 

goes to prove that, when he purchased fiom Sundardas iu 

February 1872, he had notice of the plaintiff’s claim. If, then, IUivnsi a.no 

as lie stales himself, he was not present, the ca>se ot tiie pjaintiii 

falls at once to the groiuul, as he would in tliat case be entitled 

to rely on the position of being himself a purchaser for valuable 

cousideratiou without notice. I am of opinion, Iiowever, that, 

even assuming the other alternative, which the plaintiff coutend.s 

for, vi;2., that Gokuldas was present, to be true^ the case of the 

plaintiff must fail, and for the following reasons: — 

The ground of the rule of equity, that a purchaser of property, 
fliough for valuale consideration, and taking the legal estate, yet 
with notice of the prior right of a third peison, purchases subject 
only to the right of which he so had notice, is placed by Lord 
Ilardwicke in the leading case of Le Neve v. Le Nere{\) on this, 
that the taking of a legal estate, after notice of a prior right 
makes a person a maid fide purcliaser ; that tlieie is a kind of fraud 
on his part iu tliis, that, knowing tliat a prior purchaser has the 
clear right to the estate, he takes away his right by getting the 
legal estate. The Lord Chancellor states further that fraud or 
malajides is the true ground on whicii the Court is governed in 
oases of notice. 

The earlier cases on the subject were chiefly cases where one 
conveyed the legal estate iu landed property to another, by way of 
sale, mortgage, or setllement in consideration of marriage, but * 

whicli propel ty he lia<I previously conveyed or charged, iu favour 
of a tliird person, by a mode which, for want of a formal deed, or 
other defect, did not pass the legal estate. There the second pur- 
chaser, mortgagee, or object of the settlemeni, though taking the 
legal estate, wiiich had not previously passed from the vendor or 
settlor, and though giving a valuable consideration, yet was held 
to take tlie legal estate, only subject to any right of such third per- 
son of which he had notice at the time of paying the considera- 
tion or taking the coneyance. The actor the vendor or settlor, 
in conveying or charging property he had already conveyed or* 

‘ (1) 1 Amb. 437; S. 0. 3 Aik. 646; I 7es 64, 2 Wii. k Tiid. L C."2S. 
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charged in favoiu* of a thiul persoo, was held to involve a frainl 
ou the riglit of that third person ; and one wlio accepted a con- 
veyance or charge from the vend<7r or settlor with notice of such 
prior rights though taking the legal estate, and giving valuable 
consideration, yet, by reason of the notice he had had of such 
prior right, was treated as an accomplice in the fradnlent conduct 
of the Tendororsettl(>r,and a&holding his eatatesnhjeet only to the 
liglifc of which he has had notice. But wlieie a peison (or valuable 
consideration accepted a conveyanceor cliurge, without any notice 
of the right of a third person, which redered the act of the vendor 
or settlor in conveyingor chargingthe pro|>erty afraud iucontem-* 
platloii of law, then, tlioiigli the vendor or settlor may be guilty 
of a fraud, the purchaserisnothi«^acc(>inpl5ce,andC()iirtsof Equity 
have seen no ground for interfering with the position of advant- 
age which his holding of the legal estate confers upon him, namely, 
the right to the possession, enjoyment, and disposal of the pro- 
perty. I say disposal, as it would be a very insufficient protec- 
tion of such a purcliaser’'s right to say he may hold the property 
undisturbed, but may not dispose of it to the best advantage. 
In other words, such a purchaser’s conveyance to an<?ther of th© 
legal estate, with its attendant advantages, is no more a fraud on 
the right of the third person, of which right he had no notice when 
the propeity was conveyed to him, and that, too, though he may 
have received notice of such right after his acquisition of the pro- 
perty, than was the acquisition itself by him of the property. 
And it is well settled that such a purchaser has tlie right to con- 
vey to one who, at the time of the property being conveyed to 
him, has notice of the right of the third person. In other words, 
though having notice, he protects himself by reason of taking 
from one who had no notice, and this by the necessity of protect- 
ing the right of free disposal by the latter. It may be considered 
thatjthougli having notice? such a purchaser does nothing fraud- 
ulent in accepting what his vendor had a right to convey. The 
ground, however, generally given ior the principle that a pur- 
chaser with notice is entitled to protect himself under a conveyance 
from one who had no notice, is the very practical one already 
referred to; that to hold otherwise would be, possibly, seriously 
to impede, Or even wholly to prevent, the bond fide purchaser 
without notice from disporing of his property at all Though, so 
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far as appearSs the precise question arising here^ wheiher a pur- 
chaser with notice from one who also had notice, but had pur- 
chased from one who had no notice, is to be protected, as was his 
immediate vendor, by the right of the first vendor, has not 
arisen, yet I am of opinion, on a consideration of the authoiities 
(many of wliicli are cited in the notes to the case of Le Neve 
V. Le Neve (1), that the ground on which a purchaser with 
notice is allowed to protect himself by reason of having ptir- 
chased from one who had none, viz., the seeming to the 
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purchaser without notice the full benefit of what he had inno- 
cently acquired, must be held to protect a subsequent purchaser, 
however remote, though having notice. I think the propsition 
in Kerr on Fraud, p. 253, though not, of course, in itself au 
authority, is supported by the principles on which the cases on 
this branch of the rules as to notice are based, the proposition, 
namely, The bo7id fide purchaser of an estate for valuable 
consideration purges away the equity from the estate in the 
liaiids of all persons who may derive title under it, with the 
exception of the original party whose conscience stands bound 
by the meditated fraud. If the estate becomes re-vested in 
him, the original equity will attach to it in his hands.” The 
case of Carter v. Carter which in Bates v. Jolmson is 
further observed upon and adhered to by the learned Judge 
who decided it, though not considered satisfactory by at least 
one of the Judges of appeal who decided the case of Pilcher v, 
Rawlins (4), was a peculiar one. It was not concerned with 
the question what protection is to be given to an assignee, 
proximate or subsequent, from a purchaser without notices and, 
even if it cannot be said that the authority of the decision has 
been disclaimed by the Court of appeal, it is one of so peculiar 
a character, that it cannot, in my opinion, govern the present 
case, which g,ppears to be governed by well-settlecl rules and 
principles. 

Without, therefore, expressing any opinion on several other 
points raised in defence, I am of opinion that, assuming that the 
defendant Gokuld^s Madhavji had, at the time of his purchase. 


(1) 2 Wh, k Tud. 28. (2) 3 K. & Johns. 617, (3) Johns. 316. 

(4) L. 11. 7 Ch, Ap. 259. 



248 


TUR INDIAN LAW REPORTS* 


[VOL. L 


im. 


Da'va'Ij 

Jatra'j 

V, 

,) ivua'j 

Ha PA NS I AND 
ANOIIIICI?, 


June 19. 


notice of the plaintiffs equitable mortgage, jet that, deriving title 
under the Bank of B(rahay 5 who were purchasers tor value 
without notice, he holds the property in question free from ihe 
alleged right of the plaintiff as equitable mortgagee under tljo 
de})osit of title deeds (d' August 1865. The decree is that the 
plaintiff’s suit be dismissed with costs. 


[APPELLATE CIVIL JPUISDICTION.] 

Special A}>pcal No, 184 of 1875. 

KALOVA KOM miUJANOIlAW (Dcfendant No. L Arriu.xNT)?; 
PADATLV YALAD RIIUJANGRAW (pLUMurr, Itif*i>oNDLNi) 

Limit aiion^ Act XI V, o/18o9, Section 1, Clause 16 — Act IX of IS71, 

dule 11 ^ At Itch Pi 9 — Declaratory decree-- Suit to t,ei aside adoption-^ 
Court Fees' Act No Vll. of 1870, Schedule //., Article 17, Clause 5— 
Act VI 11, e/1859, Section \o-^Coihse(iuenti(d relit f, 

15 died, leaving bim surviving two widows, K and R. Home lime after 
B’& death, F, a son, was born to K on the 15th Heptein!>er 1848 Hume time 
before P’s birth, a portion ot B’s ivaian lands had been made over to iC by the 
Revenue authorities. The remaining portion of B’s ivatan lands was placed by 
Government under sequehfciation, which was not removed until 1865. Hliurtly 
after P^s birth, R petitioned tUe lie venue authorities, claiming the 7vulaii 
lands of B for P as B’s son. On the 15th February 1849, the Revenue unthor* 
ities on enquiry held that P was not tlie son of B, and decided that Iv was 
entitled to retain the wutan lands of 0 On the 16th March 187'i, K adopted 
a son BA. In a suit brought by F on the 4th December I87ii for a <le(daration 
that he (P) was the son of B, and for setting aside the adoption of BA by K, 
BA and K eontended that the claim was barred by limitmion under Act NI V. 
of 1850. 

Held in .special appeal that, the suit not being one to recover property but 
to set aside the adoption, was within time under that Act. 

Held also that under the circumstances a suit for a declaratory decree would 
lie ; for the phuntiil, even if his ehiiiu to the pro[>erty %vere barred a.s against 
K, would yet be entitled to obtain an injunction against any intervention 
of BA in performing the ahrdddh or other ceremoiues for the benefit of B, 

^ or assuming the status of B's adopted son, and, moreover, the Legislature has 
in Act VIL of 1S70 and Act IX. of 1871 recognized the right of a person to 
briiig a suit to set aside an adoption as a substantive proceeding, independent 
of any claim to property. 

This was a special appeal from the decision of S. Tagoi^a, 
Acting Senior Asmsfaut Judge at Kaladgi, in the disfrict of 
BelgiHuo, reversing tlie decree of MaUadev Krisliiiii, gud Class 
Subol'dinate J udge at Bagalkot, 
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The facta of tlie case are these: — One Bhujatig^nlv De«‘ai die^l, igra 
leaving him surviving two widows, Kalovii and Kamova. On thf3 Kalova' Kom 
15th September 1847 the plaintiff Padapa was born to Kamova. \ 

Before hia birtli, however^ the Revenue Authorities made over a ^Yalxd 
portion of Bhujangrav’s watan lands to Kalovd as the elder widow 
ot Bhujangrav, and placed the remainiiig loatfui under sequestra- 
tion, which continued until 1885. On the birtli ot Padapa the 
younger widow Ramova petitioned the Revenue Authorities, and 
claimed the wataa lands for Padapa as Bhujangrav’s son. On 
the 15th February 1849, Kamova’s petition was rejected by the 
Bevemie Authorities, on the ground that Padapa’s parentage could 
not be traced to Bhujaiigrav, as he was born long after the natural 
period of gestation, calculated from the date ot Bhujangrav’s 
death. They also decided that Kalova should be allowed to re- 
tain possession of the watan. On the IGth March 1872, Kalova 
adopted Balapa bin A[)pa Salieb, defendant No. 2, as a son to her 
deceased Inmband Bhujangrav. On the 4th December 1872, the 
plaintiff Padapa brought the present suit, and prayed that he 
might l)e declared the son of tlie deceased Bhujangmv, and the 
adoption of Balapa by Kalovit be set aside. The plaint stated 
the cause of action to have arisen on the 16th March 1872, the date 
of Balapa s adoption, Kalova and Balapa pleaded limitation, 
atid contended that under Act XIV^. of 1859 the suit was barred, 
limy also contended that theplaiafiff was not (he son of Blmjan- 
grav, as tlmy alleged that he was born more than a year after 
Bhiijangrav’s death, and that tlie Revenue Authorities after ])ro- 
])er enquiry decided, on the 15th February 1849, that Kalova was 
entitled to the possession of the wata?i lauds. The Subordinate 
Judge at Bagalkot held that the cause of action in the suit 
accrued on the 15th September 1848, the date of the plaintiffs 
birth, and that as the suit was not filed within three years after 
tlie plaintiff had attained his majority, the claim was barred under 
Act XIV. of 1859, Section 1, Clause 16, and Section 11. The 
only question raised in appeal was tliat of limitation, and the 
Assistant Judge liekl that the suit was not barred, and that, as the 
plaintiff simply sought for a declaration of his title as the son of 
Bhujangiav, and for the setting aside of B^lapa’s adoption madef 
.in violation of that title, the cause of action accrued to him (plain- 
tiff) on the 16th March 1872, the date of BalapCa adoption, as 
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1876, riglifly stated by the plaintiff in his plaint, lie also held that the 
Kom deci« 5 ion of tlie Revenue Aiitliorities, made on (he loth February 
1849, was no bar to the present suit, as it was not an action to 
recover possession of Bhujangiav’s tcatan lands. 

The special appeal from this decision was argued before Wlst- 
ROPPj C. J., and NaNaBIIAI liAIUDAS, J. 

Gohiddas for DhirdjlAl XlathnraJih, Government Pleader, for 
the special appellant : — The plaintiff, in (he present suit, seeks to 
have himself declared the S(hi of Bliujangrav, and to set aside 
the adoption of Bahipd by Kalova. His cause of action, therefore, 
arose on the 15th February 1849, when tfie plaintiff was held, 
by the Revenue Authorities, not to be Bhuja!igrS.v’d son, and the 
estate was handed, over to Kalova. The suit is also not maintain- 
able on anotlier ground, that tlie plaintiff can by it obtain no 
consequential relief, such as a right to Bhujangrav’s property, 
because it has been in tlie adverse possession of Ealova for more 
than twelve years. As ruled by the Privy Council in liajah Nil-- 
money Sing Deo Bahndoor v. Kally Clinra BhiUtacharjee (1) the 
right of obtaining adeclaration of title without consequential relief 
under Section 15 of Act VIIL of 1859 can be claimed in those 
cases only in wliich the Court could have granted relief, if such 
relief had been prayed for. In another case the Privy Council 
held that a declaratory decree could not be made, unless there was 
a right to consequential relief capable of being had in tlie same 
Court or in some other Court: Stvimathoo Moothoo Vijia Ragoo-^ 
nadii Ranee KoUmdapuree Nafchiar v. Dorasinga Tever{%), 

Pdndnrang Balibkadra for the special respondent : — The cause 
of action for setting aside Balapa’s adoption accrued to the jdaintilf 
on the 16th March 1872, when Balapa was adopted by Kalova, 
and the suit falls under Act XIV. of 1859, Section 1, Clause 16, 
as held in Mrinmoyee Dahea v,Bkoohuumoyee Dabea (3). More- 
over, Act VIL of 1870, Schedule IL, Article 17, Clause V* (The 
Court Fees’ Act), has fixed a special stamp fee for a suit for setting 
aside an adoption, and the new Limitation Act No, IX. of 1871, 
Article 129^ provides a period within wJiich such a suit is to be 

^(1) 23 Calc. W. E. Civ. RuL 150 ; S, 0. L. E. 2 Imi Ap. 83 ; 14 Beng. L. R. 382, 
(2) 2#€alc. W. R. Oiv. RuL 314 ; S. G. L. R. 2 ln<L Ap. 169; 15 Beng. U R. 83^ 
(3) IS Beng. h, U. I ; S, C. 23 Oide. W. ll. 42 Civ. Rui. 
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brought* It will appear from tliese provisions that tlie Logisla- 

ture has recognisied the existence of tlic light to bring such a 
suit^ apart from any right to property* Pat>Vpa' 

The judgment of the Court was delivered by Oiiuja^ouaV, 

WkstboPP, C, J. Independently of any claim which the 
plaintiff may now have, or may, by lapse ol time, have lost, to 
the property of the deceased BhujangrAv, we think that lie is 
within time to maintain against Balapa this suit to set aside Ins 
adoption, which took place in 1872, the year in which this suit 
was instituted ; Clause 16 of Section 1 of Act XIV of 1859 
being the enactment applicable to such a case previously to the 
coming into force of Act IX. of 1871, Scliedule II., Article 129, 
as decided by tlie High Court of Calcutta in Mviiimoijee Dahea 
V. Bhoohunmoyee Dahea{l)* It has been argued that, inasmuch 
as the fact, that the plaintiff is the son of Bhujangitiv, was, with 
regard to immoveable property, disputed in the Christian year 
1849 before the Collector, this suit must be regarded as barred 
by lapse of time; but this is not a suit to recover the immove- 
able property, and we do not intend to decide in it whetlier or 
not the plaintiff is barred from recovering that property. Possibly 
he may be so, as to a part or as to the whole, but we do not say 
whether he is so or not. The nature of the possession since 
Bhnjangrdv’s decease should be considered whenever that ques- 
tion may be properly raised. It may be that the two widows of 
Bhujangrav have been in joint possession. It may be that the 
plaintiff has been maintained out of the rents and profits of the 
property. It may be that until 1851 neither widow was from 
the death of Bhujangrav in possession of the sequestrated proper- 
ty, or that both widows were originally so, and were tleprived 
of possession on the sequestration, and were I’estored to joiiit 
possession upon its removal. Whether or not there was, or 
could have been, any exclusively adverse possession by the widow 
Kalov5, uudei^ the foregoing ciroiimstances, so as to set time 
running against the plaintiff, will be a question to be determined 
when the proper occasion may arise. Independently of any claim 
to the property of Bhujangrav, we think tjiat a suit to set aside 
the adoption of BalapS, would lie for the plaintiff^ if he be the son 


(1) lo Beng, L. E. 1 ; S, 0. 23 Oak. W. E. 42 Giv. Eal, 
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of Bliujaiigiiiv, inaf,mucti as, it liie claim of tlie plaiutifl to the 
property wm-e, as against KaloMi, barred by lapse of time, and 
the plaintiff biing, as be lias done, bis snit to'set aside the adop- 
tion within time against Balapa, the plaintiff would bo onjitled 
to obtain an injunction against any intervention of Balaju in 
perloiining the shrathlh or otlier ceremonies for tlie beneiil of 
Bliujangiav, or assuming tlie status of adopted son of Bluijuiigrav. 
The Legislature seems distinctly to have recognized the right 
of a person to bring a suit to set aside an adoption as a substan- 
tive proceeding, independent of any claim to proporlj', and to 
have fixed a special court fee for such a suit (Act VII. of 1870, 
Schedule II., Article 17. ClaU'.e V) ; and in the new Liinilalion 
Act (IX. of 1871), Article 121>, the right to bring snob a suit has 
since been again distinctly recognized. For all of these reasons 
we think that the objections founded by Mr. GrokiibUs, on behalf 
of bis client Kalova, on Section In of Act VIII. of 1859, and the 
decisions of the Courts thereon, as to declaratory suits ami the 
possibility of oonserpienlial relief, cannot be permitted to prevail 
here. We, therefore, affirm the decree of the Assistant Judge. 
Upon the retrial of the case the retrying Court should determine 
the question whether the plaintiff is the son of Bhujangrav. 
Should tliat question be determined in favour of the plaintiff, 
ihe retrying Court should proceed to consider and determine the 
validity of the adoption of Bfilapa, as to wblcli question it may 
he desirable to refer that Court to the decisions of this Court in 
BashetiAppav. ShwUnqappa (1) , The Collector of Surat v. Dhir- 
smyyi (2), and Balvanfrav Bhashitr B n pahai (fi) •, and of the 
Madras Court in Subhaluvammal v. Ammalcutli Ammal (4). The 
costs of the regular and special a[)peals in this suit must be costs 
ill the cause, and must depend on the final result of the retrial. 


(1) 10 Bom. 11 C Rpp 20.S. (2) Ih. 235. 

(8) 6 Bom, 11. 0. Rep 83 O 0. J. (4) 2 Mad. 11. C. Rep, 129. 
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Smt No. 109 of 187'1 

ABBA' HA'JI ISIIMA'IL (PnAivTU’c) o ABB V TIIABA (DnPENDAN-r). 

JUDGE, Appi.icakt. 

Lmilaiion—Acf IX. of T87T, Schedule 11 , Clmrte 8.7— “.Sh?/”— 140 
of the Common Law Rides of the Idle Supreme Conti — Aitoniey anil 
Client — Bill o f Costs. 

An application (under Rule 149 of the (lominnn Law Buies of the Buprcinc 
Court of Borab.ay) by an attorney, that bis client sLoubl .sliow cnnsc wby be 
should not pay the b.diince shown by the T.i’ciiig M.ister’s allocatur to be due 
in respect of his bill of costs, and why, in default of such payment, attach- 
ment should not issue against the person ami property of the client, is not 
“ a suit” within the meaning of the Limitation Act IX, of 1871. 

Such an applic.ition as the above is not barred by a ly law of limitation now 
in I’orce in British India. 

The applicant in this case obtainetl in chambers a summons, 
tinder Rule 149 of tlie Common Law Rules ot the late Supreme 
Court, against the defendant, calling on him to show cause why 
he should uot pay the balance due upon an uUocotur of the Tax- 
ing Master, and why, in default of such payuieut, attachment 
should notissue against the person and property of the defendant. 

Cause was simwu before Baylet, J., in chambers on 22nd 
June 1876, when the defendant’s attorney contended that the 
claim was barred by Clause 85 of Scliedule ll. of the Limita- 
tion Act (IX. of 1871). 

The learned Judge intimated a wish to hear the point argued 
by counsel, and accordiugly this was done on 7 th and 15th of 
July 1876. 

Furcell, for the defendant, showed cause : — The claim is barred 
by Clause 85 of Schedule II. of Act IX. of 1871. The present 
application is a proceeding in the nature of a suit. Clause 85 of 
Schedule II. of Act IX. of 1871 shows that it was the intention 
of the Legislature to fix a limit within which an attorney could 
recover the amount of his bill of costs; but if Clause 85 does not 
apply in the present case, there is absolutely iio limit to the time 
within which such an apjdicatioa as this can be made. 

Marriott, Advocate General (Acting), for the applicant, im 

. support of the summons :.^The present appliealion is not ^ suit 
B 269— e 
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witlim tlie meaTiiDg of the Limitation Act. It is made inuler a 
form of procedure prescrided by Rule 149 of the Common Law 
Rules of the late Supreme CourL which has never been abolibliedj 
but has been adopted as apart of the procedure of the present 
High Court Such an application can be made at any timCj as 
there is no law of limitation now in force applicable to it 
[He was stopped by the learned Judge.] 

Batlet, J .3 after stating the suranions and the ean«e shown^ 
continued: — The point made by the apjvlicant’s eounael is a novel 
onCj viz., whether the Indian law of limitation now in force applies 
in its three years’ limit to an application made under Rule 149 (J 
the Common Law Rules of the late Supreme Court Thib rule is 
found amongst the first rules of the Supreme Court framed in 
1825, and is in these words: — *^In all cases wlnitsoever where 
costs for business done by solicitors, attorneys, or proctors, shall 
be due from a client, the solicitor, attorney, or proctor shall beat 
liberty to tax his bill of costs before the master, first duly serving 
a copy of the warrant to tax upon the client, and, on affidavit 
being made of the due service of the master’s allocatur, a Judge’s 
summons shall be issued that such client may show cause why he 
should discharge the same; and in case no good and sufficient 
cause shall be shown on the return of such summons, tlien, upon 
affidavit of the due service of the summons, an attachment shall 
forthwith issue against the party in contempt, which shall not be 
discharged but on payment of the amount of such allocatur, and 
of the costs of such contempt. But nothing in this rule con- 
tained sliall prevent any attorney from bringing an action fur 
his bill of costs, if he think fib” (1 ). 

Then there is the 151sfc of the same rules (2), which obliges an 
attorney to get his bill of costs taxed before receiving the amount, 
in these words:— " The attmmeys, solicitors and proctors shall 
not in any instance receive or demand the amount of any bill, or 
part thereof, excepti’easonable advances to be accounted for before 
the master, till the same shall have been taxed by the masfer, 
who shall after taxation register the same in books, to be kept 
by him for that purpose in his office, and shall be allowed to 
^ charge for the registering of such bills half a rupee per folio*” 
(l) Rules and Orders of the Supreme Court of Judicature at Bombay, p. 29* 
(2) Idem p. 130* 
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It is to be noticed that this summary application under Kule _ 

149 is one which did not exist in Eno:land at the time when that Ai.«\'llA'n 

rule was made here. The coueludin^ words of the rule, that 

. . / 1 • Abbv' rnAKA, 

^Oiothing in it contained shall prevent any attorney from bring- 
ing an action for his bill of costs, if he think fit” were doubtless 
introduced to show that it was not intended to prevent any solici- 
tor suing on his bill. According to the Attorneys’ Act then iu 
force ill Englund (2 Geoige II., Cap. 23, Sec. 23,) no attorney 
couhl commence an action to recover tlie amount of lus bill of 
costs till the expiration of one montli after the delivery of the bill 
to his client, and upon application by the client the Judges were 
required to refer the bill to the proper officer for taxation. Upon 
taxation the client had to pay forthwith the amount of the taxed 
bill, and iu default was liable to an attachment or process of 
contempt, or to such other proceedings at the election of the 
attorney as the client was before liable to. 

Rule 149, therefore, introduce a novel practice here, and it 
lias never been questioned down to the present time. 

On the abolition of the Supreme Court its rules were continued 
so far as was practicable, first by Rule I. of Chapter II. of the 
High Court Rules, (1) and afterwards by the general rule, passed 
in siibstitutiou of the one last named on 1st August 1871, whicli 
is in these words — ; All rules which at the time of the abolition 
of the Supreme Court of Judicature at Bombay wore in force 
for regulating the practice of the Court at its Plea and Equity 
sides, shall extend, so far as the same are applicable, and as nearly 
as may be to all rxiatters of Ordinai'y Original Civil Jurisdiction in 
this Court, except iu such respects as the same may be contrary to 
the Statutes 24 and 25 Viet., Ciiap, 104, or to the Letters Patent 
continuing this Court, hearing date the 28th day of December in 
the 29th year of the reign of Her Majesty(A.D. 1865), or to therules 
of this Court made, or which shall herealter be made, under and iu 
conformity with the 37th Section of the said Letters Patent, 
or to the provisions of Act VIIL of 1859, and of any subsequent 
law which has been made amending or altering the same by com- 
petent legislative authority for India, save so far as the said 
provisions of the said Act VIII. of 1859, and subsequent laws 


(1) Rules of the High Court, p. 38. 
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as aforesai<l, have been oi lioreaiter shall ho, ns ro^ards this 
Court, duly modified by its rules ivhich have been or horeafter 
shall be made as aforesaid, luuler aud in conformity with the 67th 
■ Scefiou of the said Letters Patent. And the praeliee of this 
Court, in all matfers of Oiditiary Orioinal Ci\ il Jinisdietion 
aforesaid, shall be likewise reoulaled by the jirovisious, so lar as 
the same are applicable, of the said Act VJIL of l.sdS), and of 
any subseeptent law which has been made, amendiiio- or alteiino 
the same by competent legislative authority for rndia, except so 
far a.s sueh provisions have been or sliall beretiftm- he tnodified 
by this Court under and in conformity with the said .'tTlli yeo- 
tioii of the said Letters Patent granted by Her said Slajesty in 
pursuance of tbesaidStatutes24aud25 Victoria, Cbupterl01,and 
the Statutes 28 aud 29 Victoi ia, Chapter 15. Nothing hereinbefore 
contained shall affect Chapter XVIil. of the Rules of this Court 
made on the 25tli day of November 1867, regulating proceedinsxs 
in its Admiralty and Vice-Admiral ty Jurisdiction, or ihe proce- 
dure of this Court in its Testamentary and Intestate Jurisdiction, 
which, as heretofore, shall continue to be the same as that of the 
said Supreme Court in its like jurisdiction at the time of its 
abolition.” It follows, therefore, that Rule 149 of the Com- 
mon Law Rules of the late Supreme Court is still in force. 
That the Supreme Court liad the power to frame sucli a rule for 
the regulation of its own procedure, appear.? from the case of Her 
Highness liuckmaboye v. LuUoohhoy Motiiehnnd {1), an ajipeal 
from the Supreme Court of Bombay, wliere that power is dis- 
cussed. No doubt the 149th Common Law Rule was framed 
by the Supreme Court, because it felt that it was desirable to 
give solicitors every facility for recovering (heir costs. 

The case whicb I have just cited, shows that the bnv of limita- 
tion then (in 1852) iu force in the towns of Calcutta, hladras, 
and Bombay was the Englisi) Statute 21 Jac. 1., Cap. 16, ami 
that statute continued to be iu force here till it was repealed, as I 
shall presently mention. The Statute 21 Jac. I., Cap. 16, is inti- 
tuled " An Act for limitation of aci/oms, aud for avoiding .sw As in 
law,” and the words used in Section 3 are ” that all wiians of 
account, “ all actions of debt,” &o., are to be brought within six 
yeara next after the cause of such actions. It would be a ques- 
(l) 6 Moore Inch Ap. 234. See pp, 282 ei seqq. 
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tion, then, whether the term action used in that section could be 
held to apply to such an application as the present. 

The statute of James I. remained in force in the three towns 
abov,e mentioned till the passinc^ of Act XIV. of I8 j 9 (!)• That 
is intituled An Act to provide for tlie limitation and 

the preamble recites that it is ex})edient to amend and consoli- 
date the laws relating to the limitation of 

In Krista Kinhur Roy v. Rajah B urrodacaunt Roy (2) the 
questions raised for the decision of the Privy Council are thus 
stated in the judgment by Sir James Col vile : — 1st, is I he execu- 
tion of a decree of the High Court made on appeal from one of the 
Courts in the Mufussil to be governed by the 20th or by the 
19th Section of Act XIV. of 1869 ? 2ndly, what is the effect of a 
decree of the High Court? And, Srdly, had there been in that 
case anythiiig done within three years of the date of the application 
for execution sufficient to keep the decree to be executed in force 
within the meaning of the 20th Section of Act XIV. of 1859 ?"' 
At p. 486 of the report the judgment continues thus: — The 
powers and jurisdiction of the Supreme Court, with some slight 
modification of the latter, were transferred to the Higli Court, to be 
exercised by it as a Court of original jurisdiction; and the powers 
and jurisdiction of the Appellate Mofussil Courts were trans- 
ferred to it to be exercised by it as an Appellate Court, But the 
law to be administered by it as a Court of original jurisdiction 
was substantially that previously administered by the Supreme 
Court; whilst that to be administered by it on appeal from the 
Mofussil Courts was necessarily tliat of those Courts. The Code 
of Procedure (Act VlII. of 1859) was, indeed, made tlie procedure 
of the Court ill its original as well as in its appellate jurisdlctio!i, 
and superseded the procedure whicii had previously obtained in 
that Supreme Court, But that Code did not touch the subject of 
limitation, which continued to be regulated by Act XIV, of 1859,’^ 

Now, I do not find anything in Act XIV. of 1859 which em- 
braces an application, such as this, under Bale 149 of the Common 
Law Rules of the Supx'eme Court, Clause 16 of Section 1 of that 
Act provides a period of six years for all suits for which no other 
limitation is expressly provided elsewhere in the Act, 

(1) See Reg. Y, of 1827 ; Act XI Y of 1840 ; and Act XX YL of 1841. ^ 
(2) U Moore Iiul. Ap. 465; B.G, lOBeug. L. R. 101 ; 17 Oalo. WJl. 292 Civ. Rub 
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. of which recites tiiar ‘Mt is expedient to consolidate and amend 

Abba' Tiuba, 

the law relating' to the limitation of hults^ appeals, and certain ap* 
plications to Courts.’^ These words arc more com[)i(diensive than 
those used in Act XI V. oi 1859, which, no doubt, i&tobe acconnted 
for by tlie fact that, when Act IX. 1871 was passed, the Civil 
Procedure Code was in force, and the High Courts liad been 
established. We should, ibeiefore, naturally expect to find gi eater 
leference to the phraseology of the Civil Procedure CiHle in Act. 
IX. of 1871 tlian ill Act XIV. of 1859, and so yve find reference 
to suits, appeals, and applications/’ in the preamble, and again 
in Section 4. Thus, again, the second schedule of the Act em* 
braces three distinct divisions, <;?>., suits, appeals, and applica- 
tions. The first division contains 150 descriptions of suits, Ifc 
was argued on behalf of the defendant that the time from which 
the period of limitation commenced to run against Mr. Judge 
was 23rd March 1873, and I will absume, witliout admitting, 
that is so. It was also argued that tlie present ajiplieation falls 
under Chaise 85 of the 1st division of the second schedule, being 
by an attorney for his costs of a suit, and there being no express 
agreement as to the time when such costs are to be paid. 

The questmii then arises, is an application under Rule 149 of 
Common Law Rules of the Supreme Court a ‘^^suit ” within the 
meaning of Clause 85 of Schedule IL of Act IX. of 1871 ? I am 
of opinion cleaily that it is not. The present application is (me 
to the Court in the exeicisa of its ordinary original civil jurisdic- 
tion 5 and wlien Act IX. of 1871 uishes to allude to such applic’a- 
tions it does so in a clear ami uumistakeable manner, for we find in 
the third division of the second schedule each pai ticiilar kind of ap- 
plication intended to be comprised in that divibion specifickilly des- 
cribed^ Again, in Section 6 of the Act reference is thus made to an 
order of the High Court in the exercise of its original jurisdic- 
tion :~When, by any law not mentioned in the schedule heieto 
annexed, and now or hereafter to be in force in any part of Britibh 
India, a period of limitation differing from that prescribed by this 
Act is specially prescribed for any suits, appeals or applications, 
i:iothifig herein contained sludi affect snob law, And nothing 
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herein contained shall affect the periods of limitation prescribed 

for appeals from, or applications to review, any decree, order, or 
judgment of a High Court in tlie exercise of its orighial jurisclic^ Aun/vnAHA. 
tion.” It is clear, therefore, that when the Legislature wished to 
refer to an order of the High Court in its original civil jurwlic- 
tion, it did so in proper words ; and, looking at Section 6 and at 
Clause I69in the third schedule, it appears ini]) 088 lble to bold such 
an application as the present a ‘^suit” within the meaning of Clause 
85 of the second schedule. Nor does it appear to me that tliis 
application comes under Clause 115 for the breach of any 
contract, express or implied, not in wiiting registered, and not 
herein specially provided for,” because that, again, is a clause 
in the first division of the second schedule, and refers to 
For the same reason I think the 118th Clause does 
not apply, the proceeding there being desciibed 
for which no period of limitation is provided elsewhere in this 
schedule.” If the words at the head of the 1st column of 
the second schedule had been Description of suit, or other 
proceeding or application,” the case might have been different; 
but as the Legislature has used only the word suit,” and 
the only suits specifically mentioned in the second schedule are 
those under the Civil Procedure Code, it must be taken that those 
only are the suits meant. The Court, of course, cannotextend the 
meaning of the word suits ” so as to include such applications 
as the present, but must “ read the word in its popular, natural, 
and ordinary sense”(l). So, too, in Ahleijsf. D^//^(2), Jervis, C.J., 
in delivering judgment in a case turning on the construction of 
a statute, said If the precise words used are plain and unambi- 
guous, in our judgment, we are bound to construe tliem in their 
ordinary sense, even though it does lead, in our view of the case, 
to an absurdity or manifest injustice. Words may be modified 
or varied where their import is doubtful or obscure. But we 
assume the functions of legislators when we depart from the or- 
dinary meaning of the precise words used, merely because we sea, 
or fancy we see, an absurdity or manifest injustice from an adher- 
ence to their literal meaning.” 


(1) Per Byles, J,, in Birhs v. Allison^ 13 0, B. N. S, 23. Broom’s Leg.-. 
Max. 569 (5th edn.) (2) 11 0. B. 378, see p, 39^1. 
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I Iiftvc communicated with the Cliief Jiihiice with rei^artl to tlie 
question of limiUtion involved in the present a])plication, and I 
may say that his opinion coincides witli niy own ; but, of course, 
no one excej)!; myself is resimnsible for the reasoning of this 
judgment I find there is a case CJovind v, JSfarni/a?} in 
which the CInef Justice himself delivered judgment on the 
Appellate Side of this Court on 18th June 1874, and which 
appeals to me to be not without weight It was there held that 
an application for execution of a decree was not a suit within 
tlie meaning of the Indian Limitation Act, fX. ot 1H7L I 
hold that such an application as tlie present, hy a solicitor to 
compel a defaulting client to pay the costs incurred, ia not a suit 
within the meaning of that Act. 

No doubt words of limitation have been construed by the 
Courts in such a way as to make them bear a moaning very 
different from that which they actually express, hut that was in 
consequence of a long course of decisions. In the case frimi Bom- 
bay which I have before cited (2), it was held hy the Lords of the 
J lidicial Committee, after two arguments, that the words beyond 
the seas’^ in the Statute of Limitations, 21 Jac. L, Cap. 10, 
Section 7, were not to be construed literally. Sir John Jervis 
in the course of the judgment, says, To construe the 7 th Section 
literally would be to withhold the benefit of a saving from India, 
wliich it was intended by the Legislature should prevail where 
thestatuti^ wasoontemplated to operate at all — that is, in England, 
and it would he contrary to reason and justice to hold, that the 
Legislature should be deemed to have intended that the statute 
should become operative in any place where, by a due const met ion 
of the 7th Section, the saving could not apply. A nocesblty 
that the words ^ beyond the seas ’ should be construed Iiterall 3 % 
would create a great doubt of the correctness of the decisions 
%vhich hold the statute to be applicable to ludiaJ’ 

It is not necessary for me, in disposing of this case, to express 
an opinion as to what was the state of the law with regard to the 
point now before me at the time when the Statute of James I. was 
still in force. Act XIV. of 1859 did not expressly repeal that 
(1) 11 Bom. n. ClEop. 111. 

^ (2) B. B. EuoJmSoye v, ZuMoobhoy MaUichund. 5 Moora lad. Ap. 2H* 

See i;^. 259. 
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statute. In fact^ Act XIV. of 1859 does not contain a repealing 
clause at all, unlebs Section 18 can be so called, which snys that 
all suits to which the Act is applicable instituted after the expira- 
tion^ ot the period of two years from the date of tlje passing oi 
the Act ^^shali be governed by tliis Act, and no other law of 
limitation, any Statute, Act, or Regulation now in force notwitli- 
standing,” Tlierefore wheie the provisions of Act XIV. of 1859 
are different from those of the former law, the latter must bo 
taken to have been indirectly repealed. 

When we come to Act IX. of 1871, the first Act totally repealed 
by it is the Statute 21 Jac. I., Cap. 16. It would, there (ore, seem 
that if the present were a casus omissus^ no reliance could be 
placed on the Statute of James I., and conse(][uently it is not 
necessary for me to give an opinion whether such an application 
as the present is ^-an action” within the meaning o( the Statute 
of James L Section 2 of the new Limitation Act (IX. of 187 i), 
which is the repealing section and repealed Act XIV. of 1859 
so far as it relates to limitation, is itself repealed by the General 
Repealing Act (XII. of 1873). Thus, we see that the Statute of 
James I., if it ever applied to such a case as the present, is repeal- 
ed, and Act XIV, of 1859, if it ever applied, which I think it did 
not, IS also repealed. The question, therefore, is narrowed to a 
consideration of Act IX. of 1871. The only clause embracing 
this application, to which the defendant’s counsel could refer me, 
was Clause 85 in the second schedule, which, as I have alread/ 
held, does not apply to the present case. 

My opinion, therefore, is that there is no limitation to an 
application under Rule 149 of the Common Law Rules of the 
Supreme Court ; consequently the answer set up on beluilf ol 
tlie defaulting client to the claim of his attorney fails, and I 
must order that the summons be made absolute with costs, and 
certify lor costs of counsel. 

The defeutUufc subsequently preseuteil a petition against this 
order by Bayley, J., to the Appellate Court, VYestbopp, C.J., “ 

and Sabgbnp, J., ill which he stated that he was advised and 
believed that the order of Bayley, J., was not appealable, but 
prayed for the intervention and assistance of the Appellate, 
Oouit to aid him iu procuring the reversal of that order. 

B 269— if 
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1870, WestROPp^ C.Jm o” inli Au2:usf 1S76, ill (li.sposiiig of the 
ABB\‘'H\'ri petilioii, sjlid : — Tliedefeiulant is liglit. Tliere is no apj>eal fiom 
V " tlmt order^ but we do not in the least degree vSjmfiathize with 
Abba TrrAKA 1^.^ sliuggle to depiive his attoniej of his costs. I nuiy 

also add that we aie of opliiioa that Mr. Justice Barley V oidir 
was perfectly light. 


[APPELLATE CIVIL JITETSDICTION.] 

Special Appeal No, 91 of 1876. 

Julj 27 . NARAYANACPIARYA (Dlilndim, Apppliant) p NAHSO KRISHNA 

AND ANOmER (PlAINTirrS, RpSPONDLNTs). 

Hindu Law — Sale of ancestral proper tif hj Court Son"’; intcrea in 

ance8t)(d estate. 

Under the Mifcuksliara and Mayiikh'i, the «!on takei a vo'^ted inteitsfc in 
ancesfciMl estate at his birth. But tint interest is subject to the haiiihty of 
that estate for the debts of his father and grandfather. 

The ancestral pioperty of a Hindu father may be sold either hv himself or 
by a Civil Goiiit h iving juusdiction, in siti&factnm ot his delfts, not oon- 
tiacted fur iilegiil or immoial puiposes, and such sale will bind sons at 

the time of the sale 

Ghdhciiee Lall v. Kuntoo Lall and Mwldun Thakoor v Kanlao Lall 
(L K. 1 Ind. Ap 321 ; S. C. 14 Beng. L 11 187 ; 22 Calc. W. R. 56 (’iv, Rul.) 
followed. 


Tins was a special aiipeal from tlie cledsiou of W. S.uidwith, 
Distiicfc Judge of Bhiirwar, affirming the decree of A. M, 
Cautem, Subordinate Judge at the same place. 

This action was brought bj Narso and his brother Svajirdv 
against Na.^aiiacharya for the purpose of establishing their 
light to and recovering possession of two-third parts in the half 
share of a house. The pliantiffs alleged that the house was the 
ancestral property of their father Krishndpa and his brother 
SinipS, and that it had been sold to the defendant in esecutiou 
^of two decrees, the one obtained against Sindpd alone, and the 
other against Smipd and Krishn^pd jointly, and that the 
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plaintiffs were each entitled to a third share in the half of the said 
house as sons of Krishnapa, they sought to recover the same from 
the defendant. The defendant, among other ohjoetioius, pleaded 
(1) that the liouse descended to Kiishnapa and Sinapa, lud, from 
their father Subapa, but from tiieir uncle Yenkapa, and was lud, 
therefore, their ancestral propei ty; and (2) that the debt for which 
the house was sold indbeen contracted for necessary pm poses, and 
the sale was valid. Both the Lower Courts decreed in favour 
of the plaintiffs, on the ground that the house was ancestral pro- 
pel ty, and that, therefore, they had in it their vested shares,, 
which eould not be sold for their father’s debts. 

The special appeal was argued before Wjsstropf, C. J., and 
Melvill, J. 

Manehslmh Jehangirshah for the special appellent. — The Lower 
Courts were wrong in holding the house to be ancestral jiro- 
perty in the hands of the plaintiffs’ father KrisliiupL Krishnipa 
and Sinapa got it from their uncle Yenkapa, and not fiom theii 
father Subapa. Under the Mitakshara Law a son cannot prevent 
his father from alienating property which the latter has inheiited 
collaterally, as in the present case, and the restriction upon the 
fatliei’s power of alienation applies only to his lineal ancestor s 
property ; Baboo Nund Coomar L(tll v. Monlm Razeeooddeon 
Boo<iem (1). Even supposing it to be ancestral property, it was 
liable to be sold, under tlie Hindu Law, for the debts of Krishnapa 
and Sinapa, and Krishnapa’s sons, the plaintiffs, cannot complain 
of such sale; Girdhdree Lall v. Kautoo Lall {2\ Udarmnv, 
liie debt, having been contracted by Krishnapa as man- 
ager of the famlly,must be presumed to have been for their benefit, 
unless the contrary be shown, which the plaintiffs have failed to do. 

Ohaiiashdin Nilklumtha for the special respondents. — A son 
under the Hindu Law has, from the moment of his birth, an equal 
light wiih his father in ancestral property; Mit., Chapter L, 
Section 5,pL 3, 5,8, 9 and 10 f4). Baboo Beer Kuhore Suhg% Sing 
V. Baboo Iliir Bullub Nai ain Smg{6)^ Siidiniand Mohapaftur v, 

(1) 10 Beng L, R 183 ; S G. 18 Cdc. W. R. 477 Civ. Rub 
i 2) L.Il. 1 Iiicl. Ap. 321 ; S. 0 14 Beng. L R. 187 ; 22 Calc. W.R. o6 Civ. Rub 
(3) 11 Bom, H 0. Rep, 76. (4) Stokes 11. L. Bks. pp 391-.393. 

(5j 7 Calc. If R. 502 Ch. Rul. ^ 
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Soorjo 3Jo7iee Debee (1) ; Effja Bam Tnoan/wLnchmitnPer- 
shad{2)\ S^idanuTid 3Ioh(i}>iitfuv v. Soorjoo 31i>nee l)ni/cv (3); 
X Eayacharht v. X V. Venhatara Maiiiah{A). The fatlier uiitlcu’ 
iliat hiw cuuriot alienate immoveable propert}%\vhetlier ancestral or 
acquired bj liimself, wilibout the consent of his sons; Mil., Chapter 
I., Section 1, pi 27(5); I Norton’s Leading Cases, p. 214. Hence 
it is that a son cau set a^ide an alienation made l)v lus father ai' 
ancestral property without any family necessity ; Ilonooman Da it 
Boy v.Bhciff Blit Ki$hcu (6); Jnydoep Naruin Sing v. Deendial (7). 
A father and son, by the Hindu Law, aio coparceners of a joint 
family, and, therefore, subject to tbe same rules. Each has a 
distinct interest in the family property, though that interest is 
undivided. The father has no more contiol over tlm son^s inter- 
est in the ancestral property than the managing coparcener has. 
The son’s interest in the ancestral property being distinct, is not 
liable for any debts contracted by the fathei, unless they are 
incurred for a family necessity. Moreover, what was sold to the 
defendant at the Couit’s sale was the liglit, title, and inteiest of 
Krislmapa in the house. The sale, therefore, did not affect the 
rights of the plaintiffs. 

The learned pleader also referred to Bombay Act VII, of 1866, 
and Mdhabeev Fersad v. Ramyad 8ingh{^). 

Manelislmh JehtmgivBmli^ in reply, referred to Miiddnn Gopal 
Lall^.31vssamiif GowTui}hutty{%)^i\\\A said that Mr. Justice Phear 
in that case, following tlie ruling of the Privy Council in Girdha- 
ree Lull v. liantoo Lall(\0)y would appear to have changed Ids 
mind since his decision in Jtigdeep Naraia Singh v. Deendiiil{ll)^ 

The judgment of the Court was delivered ))y 

WESTKor^BjC.J. — Subapa had two sons, Krishuapa and Sinapa 
(alias Sbrinivas), who, it is alleged by the plaiutills, inherited the 

(I) 8 Calc. W. E. 455 Civ. Rul. (2) 8 Calc. W. R. 15 Civ. RuL 
(3) 11 Calc. W. E. 436 Civ. EuL (4) 4 Mad. H. 0. Rep. 60. 

(5) Btokes iX. L. Bks. 375, (G) 15 Calc. W. E. 6 F. B. 

(7) 12 Beag. L, E. 100 ; 8, 0. 20 Calc. W. E. 174 Civ. Rul 

(8) 12 Beng. L. E. 90 ; S. 0. 20 Cule. W, E. 192 Civ. Eul. 

(9) 15 Beng. L. K. 264,- S. 0. 23 Calc. W. 11. 365 Civ. EuL 

® (10) 14.Betig, h. E. 187 ; B. 0. 22 Calc W. E. 56 Civ. RuL 

« (U) 12 Beng. L. E. 100 ; B. 0. 20 Calc. W* E. 174 Civ. Eul 




house, the subject of this sult^ fVom their father Subapd. While ^ IS7C. ^ 
KrlshnfeXpa aud Sindpd were undiylded in estate, one undivided 
moiety of the house was, by ])ublic auction, sold by a Civil Court 

N V I so 

ill execution of a decree obtained against Sindpa, and the other Kuisuw 
undivided moiety was also by public auction sold by the same ' ‘ ' 

Court to the defendant Nardyanaeharja in execution of a decree 
obtained against Sinapa and Krisluiapd. Narso and Sviijirav, 
tlie sons of Krishuapa, have brought tlieir suit against Ndrdyana- 
charja to recover two-thirds of a moiety of the house on the 
ground that at the time of the sale to Ndrayaiuicharja they had a 
vested interest to that extent in their father’s undivided moiety 
of the house. 


On behalf of tlie defendant it has been questioned whether tire 
house was ancestral property of Krislinapa and Sinapa, and allged 
that they acquired it from their uncle Venkapa, brother of their 
father Subapa and Baboo Nimd Coomav v. Moulvi Razeeoodeen 
Hoosein (1) has been cifed to show that the liouse, having been 
thus acquired from a collateral kinsman, and not from a lineal 
ancestor, cannot be regarded as ancestral. But it is unnecessary 
for ns to consider either the law or the fact as to the mode in 
which I^rislinapa and Sinapa succeeded to the house, for, even 
assuming that the contention of the plaintiffs is correct, viz., that 
tlie house was ancestral property in the hands of Knshnajia and 
Sinapa, we tliink that the plaintiffs must fail in their suit, and that 
the sale to the defendant was binding upon them. The sale was 
unquestionably made by tlie Court in or towards satisfaction of a 
debtof Elrishnapd, as wellasof his brother Sinapa ; and there is not 
any allegation that such debt was contracted for purposes either 
illegal or immoral. That being so, it is settled by the highest 
authority that even the ancestral property of the father may be 
soldeitlier by himself or by a Civil Court having jurisdiction in 
satisfaction of such debt, and that such sale will bind sons hi esse 
at the time ot the sale : Gridhdree Lnll v, liantoo Lall and 3Iud- 
dial Thokoor v. ICa?itoo Lall (2), Hunoomaii Persaud Panday v. 
31nssamnt Bahooee Muni'aj Koonweree (3), in which last case it 
was said by Knight Bruce, L. J., (at page 421) in giving judg- 
(0 10 Beng. L. R. 183; S, 0. 18 Gulc, W. R. 477 Oiv. RtiL ’ 

(2) 14 Beng, L. R. 187 ; S. C. L. R. 1 Ind. App. 321 ; 22 Gale. W. R. 56 Oiv.Rul/ 
(3) 6 Mooie lud. App. 393. 
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ment^ “ by the Hiiidu law^ the freedom of the son from tke 
NaV.a'yana'’- obligation to dLcliarge the fatlier’s debt has ronpect to the iiaturf* 
CHAUYA Jebtand not to tlie iiutureof tlie estutcj whetluTaiicestralor 

KiasirN^\ acquired by the ci’eator of the debL*^ That was a case decidtHl in 
AND ANoiHKti vvithllie MItakhhura, The liability of aiice^tial estate in 

the lianda of sons or graudsoua to the debts of the father or graud- 
fatheris provided for by special texts, e.r 17;% Narada(l) — A father 
being dead, his sous, whether after partition or before it, shall dib* 
charge hisdebt iu proportion to their shares, or tliat son aloncwho 
has taken the harden on himself; and Vrihaspiiti(2) says that the 
father’s debt must be first paid, and nextadebt contracted by the 
inauhimself ; but thedebfcol the paternal grandfather must even be 
paid before either of those; 2,^*^ The sons must pay the debt of their 
father, when proved, as if itwere theirown,or2/;iV/u*/i^tfre5if; the son’s 
son must pay the debt of his grandfatlier but without interest ; and 
Ills son or the great-grandson shall not be coinpelle<I to discharge it 
unless he be heir and have assets, and see I. Dig. Bk. L, ch. V., 
pL CLXX, CLXXVIL, CLXXIIL, CXCVL, CXCVII., 

et seg. And nowlierewas theresponsibility of thesonsand grand- 
sons of a Hindu for their father’s and grandfather’s debts more 
stringent than in the Mofussil of this Presideimj. Until the 
Bombay Legislature, at the suggestion of Mr. White, intervenetl 
in their favour by passing Bombay Act VII. ol 1866 , they were 
personally liable for the debts of those ancestors, whether or not 
they received assets from them. It is true that under the Sli- 
takshara and Mayuklia the sou takes a vested interest in ancestral 
estate at his birth, hut that interest is subject to the liability of 
that estate for tlie debts of his father and grandfather. 

An attempt was made to distinguish a sale by private transfer 
from an execution sale, by which latter, it is said, only the right, 
title, and interest of the judgment debtor is sohl. But it is, as 
we liave seen, tlie right of that debtor to appropriate even ancc''- 
tral estate in payment of his debts, and such an appropriation has 
been upheld by tiie Privy Council in the two appeals in 14 Beng. 
L. R., first above-mentioned by us, in one of which the sale was 
by private transfer and in the other by judicial order. It may 
be said that the latter sale was under Act IV. of 1846 , the lOtli 

• ' (1) 1 Dig. Bk I. clu pL OLXIX. 

• (2) i Dig, Bk. I ch V., pi. OLXVII, 
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Section of which puts judicial sale on the same basis as private is7S. 
transfers^ and not under the Civil Procedure Code. But Sir 
B. Peacock, in giving the judgment of the Privy Council, did not 
take Jinj distinction between a judicial sale under that Act and a KklSMNA 
judicial sale under the Civil Procedure Code. The plaintiffs \uive *• 

relied on the decision of Phear, J., in Jugdeep Naraiii Singh v. 

Deendial (1), but that decision was made previously to the Privy 
Council decision in Girdharee Lall v. Kantoo Lall (2). 

We reverse the decrees of the Courts below, and make a decree 
for the defendant Nirayanacharya, and we direct the plaintiffs to 
pay to him the costs of the suit, but order that the parties respec- 
tively shall bear their own costs of both appeals. 


[APPELLATE CIVIL JURISDICTION.] 

Miscellaneous Special Appeal No. 9 of 1876. 

GOPA'L NA^RVYAN (OBia[N\r. I-’i,\iNTirr, Appeli,\nt1 v . TRIMBAK Aiisust 8. 
SA DA SHIV AND ANOTHER (OrIGINAI. DEPENDANTS, RESPONDENTS^ . ' 

Registration Act V 111 of 1871, Section 17 — Assignment of a decree for sale 
of mortgaged propertij. 

Where a mortgagee obtained a decree against Ids mortgagors for the payment 
of the raongage moneys, and in defmlt for the sale of tl.e mortg.aged property, 
and his heir afterwar Is executed an assignment of the decree, for valuable 
consideration, to the plaintifl, who proceeded to e.xecu{e the decree by sale 
of the mortgaged property. 

Held tliat the assignment was a document of which the registration was 
compulsory, 

This was a miscellaueous special appeal from tiie onler of 
F. R. Maotier, District J udge at Satara, affirming tlie order of 
Krislmarav Vithal Vii.clmrkar, 1st Class Subordinate Jud-re at 
the same place. ° 

One Naro Bapuji obtained a decree on a mortgao-e deed 
agaiust two brothers Trimbak and Ganesh, in the Cpurl of the 

/.->A T 20 Calc. W. E, 174 Civ. Rnl. 

{_-) L. R. 1 lad. App. 321 ; S. C. 14 Beng. L. E. 187 ; 22 Calc. W.E. 36 CivpEal. 
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1st Class Subordinute Judge afe Satara, iiiidGr date the 22nd 
January 1868, tor Rs. 1,600, to be realized by the sale of a 
house belonging to the detendauts and mortgaged by such deed. 
The plaintiff. Gropil, purchased this decree tor Es. 700 from 
Niio’s biother and heir, Dimodar, who executed a wu'iting 
piupoiting to assign the decree to the plaintiff on 6t]i January 
1875 ; the plaintiff* proceeded to execute the decree against 
Trimhak and Gane&h. The doteudants moved in bar of execu- 
tion, on the ground that the deed of assignment, which was 
GopaPs authority for executing the decree, was not registered. 
The Subordinate Judge allowed the objection, and held that the 
assignment ought to have been registered under Act YIIL of 
1871, Section 17. 

Ill appeal that decision was upheld by the District Judge. 
He observed : — The deed of sale, under whicli this decree was 
transferred from Damodar to Gopil, purported to assign to Gopil 
certain interest in immoveable pioperty, for it gave to him the 
liberty to sell by auction, by executing the decree against it, the 
defendant’s house | and this liberty to sell was certainly an inter- 
est iu immoveable property, and the decision of the Subordinate 
Judge was, I think, right, and must, therefore, be confiimed.” 

In special appeal the same point was raised. 

The special appeal was heard before Wesxropf, C. J., and 
Kemball, J. 

Bhamrav Vitlial for tlie special appellant, 

Frarriji KaMiasrii for the special respondent. 

Per Curiam : We concur iu the decision of the Lower Courts, 
and dismiss the appeal with costs. 


Orders affirmed. 
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[ORIGINAL CIVIL JURISDICTION.] 

8mtNo.2Qlofim. 

MA'HIKLA'L ATMA'BA’M (Plainotf) ». MAHOHEBSHI DINSHA' 
COACHMAN (Defiindani;). 

W%ll-^Oomtruct%on — Vendor and Pxtroihmer — Hindu will — 

‘>--BGnafid&s-^Hotice--‘GhaT%iy--^L%m%tat%on’^A(ii IX. of 1871^ S$ctim 10, cfcifwi 

Schedule 2, Clause 134. 

B.IC., a Hindu, by bis will, executed in Bombay and dated 6tb ^'anuas^ 1802# 
beq[ueatbed a bouse to bis wife, E , for ber life, in trust to allow tbe impersona-^ 
tions of Yalabb to reside in it, and appointed four executors by name, but made no 
gift over of tbe bouse to those exeoufeors or to any one else, Tbe will was proved 
by tbe four executors on 24tb September 1808. On 23rd June 1820, K., claim' 
ing as executrix according to the tenor, obtained an order granting probate to ber 
as well as to tbe executors expressly appointed. Tbe executors retired, and B. 
acted alone in tbe management of tbe testatoris estate. On 4tb September 1862, E. 
sold tbe house for its full value to tbe defendant, who bad notice of tbe charitable 
trust affecting it* R. died on 2ard March 1870. On 17tb March 1871, tbe H$gb 
Court, on tbe application of one A. T., revoked the probate of B. K.,’s will grant 
ed to R , but without prejudice to any act done in due course of administmtion 
by R., and granted letters of administration, cum iesiameTdo annexo and de honk 
non of B* E,, to A. T. On 13tb July 1873, A. T. died. On 1st May 1875, tbe plain- 
tiff, who was tbe only son and heir of A, T , instituted tbe present suit for tbe 
purpose of recovering from tbe defendant possession of tbe trust premises sold to 
him by R. The plaintiff was also one of tbe surviving heirs of B. E. , and by 
virtue of a release executed to him by tbe other heirs, was tbe sole surviving heir# 
wW had any beneficial interest in B. K.’s estate* The plaintiff, however, did not 
claim the bouse in tbe possession of tbe defendant as tbe benefioial owner, but 
to hold it for tbe purpose of giving effect to tbe trust created by tbe will of B.K, 
On 28tb January 1875, the. plaintiff obtamted letters of administration aim teelm* 
imnio annexe and de honk non of B. K,, and it was on these letters that be now 
based bis claim. 

HcMi 1st, that tbe plaintiff bad no ground of action as administrator of B.K. 

HMi 2ndly, that independently of tbe provisions of the Indian Succession AOt 
and the Hindu Wills Act, 1870 (wbicb were not applicable to the case), tbe 
executors of a Hindu do not, in the character merely of executors, take m-f 
estate, properly so called, in tbe property of tbe deceased* That acoordin^y# 
on tbe death of B,, the devisee for life in trust, there being no gift of the 
premises to tbe executors named in tbe will, tbe ownership in the premises would 
devolve upon Hie surviving heirs of tbe testator subject to tbe trust# md sudh 
heirs would accordingly be trustees under or by reason of tbe WiE of tbeii* 
ancestor, though succeeding to the property in their character of bdrs. !0rat the | 
trusteeship thus vestmg in all tbe surviving brim, tbe release, though operativi ^ 
b the legd estate, so as to vest it in tbe plaintiff nd tdtffhe ' 

feuddeuMp in him alone, and that accordingly the plainlMT could not 
pUjUtt uffless Joined by the other heirs of 
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Held, Srdly, ikat even if tlxe other heirs of Br K. hail foiaed as still 

the axiity being one by tinjsteea to disafHrni the completed act of a predecessor 
against the person claiming by virtue of such act, 'vvould not lie. 

Held, dthly, that the ■words '^com-'cyed in trust’* in Article 1514 of Schedule XT, 
of the Indian Limitation Act (IX. of 1871), include devises in trust, or are 
equivalent to the words ** vested in trust’’ iu Bectioxx 10 of the same Act** That 
the words ^’in good faith ” in Article 13*1 of Bclicdule IT. and in Bealion 10 of the 
Indian Limitation Act (IX, of 1871), do not necessarily involve absence of notice in 
the purchaser of an existing trust or e(pxity, though the fact of there being such 
notice may he an important elemont in the question whether there was hona Jide*^ 
and that tho defendant in the present case, though he purchased Vidth actual 
notice, nmat, having regard to all the cireumatanccs, be held to have purchased 
in good faith, axid that tlie suit was accordingly barred by Limitation, and that 
there is nothing in the Indian Limitation Act (IX. of 1871), oxcluding from its 
benefit those asserting their right to claim under a hona fidu purchase for valu©, 
by reason that those claiming against them are the objects of a charitable triasfc 
imposed on such property. 

Semhle that as it appeared that the impersonations of Valabh never had availed 
hemselves, and never wore likely to avail themselves, of the house, the sale of it 
by K, to the defendant -was not a breach of trust. 


The plaintiff, on 1st May 1875, as administrator mm iesta- 
mento annexo and de horns non of ono Blmg-wan Kulla, sued, for 
the purpose of giving effect to a charitable trust created by tha 
will of Bhugwan Kulla, to recover possession of a piece of ground, 
with a house and buildings on it, in Bora Bazaar Street. This pro- 
perty was formerly part of the estate of Bhugwan Kulla, a Hindu, 
who died on 8th January 1807, without male issue, but leaving 
a widow, Bajknver. The material portions of liis will, executed 
in Bombay and dated 6th January 1802, were as follows : — 

“ Clause 1. — As long as I myself am alive, I &m the owner, and, 
in the event of my decease, you, Mjkuver, are the owner. In 
the' event of my decease, ail my property and ready money, and 
house, and effects, and oart, and such debts and ckimFi as itay he 
feund in my books, are made over to my wife Rajkuver. To ' 
of the same I have appionted four executors. She shopld, act 
l^.i^cord^'ce.with what is written below. Should it he necfflaa^jfi?- 
fe i^ything. mofe or less than that, she' may do" so on 
&e',executors. 
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“ Clause 8. — ^The house known as thafc of Makaset, situated in the 
Fort, is given by me to the seven mcmdirs (temples) of the Si-i 
Valabh family for the members thereof to put up at. The condi- 
tion thereof isasfollows: — ^Any impersonation of Valabh (explained 
by the. translator to mean any Maharaj of the Vaishnav Valabh- 
acharya sect) who may arrive here, may put up in it forsixmonths. 
He shall not remain longer in it than that time. After the de- 
cease of my wife shall have taken place, the repairs of the breaks 
and dilapidations of the house shall bo made out of the warehouse 
rent and shop rent that may be yielded. I give such authority to 
my executors. ** **)it*,^,^ ^ 

“ Clause 11. — In the event of my wife’s decease, her funeral out- 
lays having been made, up to the year’s ceremony (loarsi), do 
you he pleased to appropriate to religious and charitable purposes 
half the property out of what may remain. Do you be pleased to 
divide and give to my UMi (relations on the father’s .side) the 
other half, according to what my wife may state in writing and 
make known, do you bo pleased to make outlays after her. As to 
what may remain, half shall be for religious and charitable pur- 
poses {dharm), half for my iitrAi:' 

In enumerating the particulars of his property the testator 
thus described the premises in dispute in this suit ; — " One house 
known ^as tliat of Makaset purchased at an auction. It has been 
rebuilt.” The will was proved, by the four executors named in it, 
oh S4th September 1808, in the Recorder’s Court, in solemn fonh 
in a contested suit, and after vivd voce examination of witnesses’ 
In . 1819, Rdjkuver. applied to the Recorder’s Court for psobate 
ii. .L ! deceased husband, contending, apparently, 

that she was executrix according to the tenor. On 23rd June 1 820 
an order was made, granting probate to her “as well as to the 
other executors of the said will.” In or soon after the year 1826, 
it appears that the surviving executors retired from the ihtoagg- 
ment of BhugwAn Kulla’s estate, and that Rdjkuver along mlh-' 

aged It down to the time of her death, which occiitred m 23rd: 
March 1870. 

,,j ,On 4th September 1862, Raj kuversok 
•tte present suit, which were then ima^dflipidhted cohdife. 

, and by an indenture dlte; 
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1876. be execated by ber as widow and executrix of Bhngw&Q Ktffla 
MA'inKtA'i, deceased, in consideration of tbe sum of Bs. IS, 000, conveyed 
AraiiA ka'm them to tbe defendant, wlio at the same time entered into posses- 

tf 

Mahohbbshi sion and proceeded to lay out considerable sums in repairing 
CtoHMAw. the house. 

Bfijkuver,by her will, executed in Bombay, dated 7th July 1S69, 
apjwintcd Atmdrdm Trikanidds, the father of the plaintiff, one 
Qanpatnim Hemji, and two others, her executors. This wEl was 
pi'oved by Ganpatrdm alone. 

In 1871, the High Court, on the application of Atofetoa Tri- 
kamdds, ordered a citation to issue, calling on Ganpatr&m Hemli 
and tho other executors of the will of Bdjkuver, except the ajqpli* 
cant, to bring in and deposit in Court the probate of the W0 
Bhugwdn KuUa granted by the Eecorder’s Court to 
and to show cause why the said pi'obate should not be 
varied, or amended, and why letters of administration, with ^ 
will annexed, of the unadministered estate of Bhugw^n Kuh^ 
should not be granted to the applicant Atmdrdm Trikamddi 
Qanpatrto Hemji alone showed cause, and entered a eaveai. Q| 
17th March 1871 it was ordered that the probate to Bdjkuvf) 
should be revoked and cancelled, but without prejudice to any 
theretofore done by Bajkuver or her executor, the caveatoi', in 4l|? 
course of administration , and that letters of administration, emf, 
iesiamento annexo of the estate and effects of Bhugw^n Kullal^ 
toadministered, should be granted to the applicant. The groUB^^ 
for this order, as stated in it, were that it appeared to the Oo^ 
that the heirs and next of kin of Bhugwdn Kkdla had not al} 
application of E^jkuver for probate in 1819, and 
that Bajkuver was not appointed executrix acooi^M 
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kng heirs hating by £onr several eonveyances,^exeented in the 
pse of 1874, for the valnable considerations in snob convey- 
|[jes respectively mentioned, released, and assured to the plain- 
r, his heirs, and assigns for ever, all the rights title, and interest 
ithe conveying parties respectively, as the heirs of the late 
Ingwdn Kulla, deceased, in the lands and hereditaments parti- 
|ary described in the schedules to the conveyances, among which 
b enumerated the house, the subject of this suit At the hear-^ 
^ of this suit before Geeen, J., eight issues were raised, of which 
|e following two only are material to this report : — (1) whether 
^ plaintiff is entitled to maintain this suit in respect of the 
fuse and premises mentioned in para. 1 of the plaint ; (7) 
iietlier this suit is not barred by the Limitation Act, 

Marriott mAFarran for the plaintiff Ona true construction of 
e will of Bhugwdn Kulla, his executors were tlie trustees, appoint^ 

I for the purpose of giving affect to the charitable trust declared 
ncj^rning this house at any rate, after the death of Eajkuver* 
3ii plaintiff, therefore, being the holder of letters of adminiatra- 
>n eraka testwmmto armexo and de honis non of Bhtigwdn Kulla, is 
iw the sole trustee, and, therefore, entitled to sue alone. More- 
w, if the trust be an incident to the right to the property, the 
hdle legal estate is now vested in the plaintiff alone. 

^ You are suing, as trustee, toannultheactof a former^ 

^’K$le4^wHch act it was that gave the defendant his title ] 
V>itetat act was clearly a breach of trust, and the defendant had 
femce pf the trust A suit lies to annul such act of a trustee 

a co-trustee or a oestni que trmt ^ ^ 

t I The defendant cannot avail himself of the Limitation Act ; 
having notice of the existence of the trust, he cannot be said to 
iiave purchased “ in good faith ” The whole doctrine of fiotiefe is- 
feki$d on the theory that a purchaser with notice of a- tmsif m 
eqhity, in taking the legal estate, is acting TmdAfidd in ®ca«d ^ 
the right of a third party. How, then, can anch a pnleelssslasW 
said to have purchased “ in good faith ? ” ^ i 

. Advocate General, and Lctffiam forth® def«ffidia<|!!-.fr.®b|ew# 

‘ ® ho breach of trtist in the sale to the4e£efe4^^fltote^4|fa |^ - 
Condition) Bdjkuyer 
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1876. Even if the ^ale to the defendant were a breach of trust, the 

plaintiff cannot maintain this suit for two reasons. First, because 
ATMA'jtA'M Qjj, death of Rdjkijver,the executors of Bhugwin Kulla’s will 
M;^oKE,ESHr not having been appointed trustees, and there being no gift over 
CoAOHMAx. of this house, the right to it, subject to the trust, vestcid in all 
' ' the surviving lieirs of Bhugwd.n Kulla, of whoia the plaintiff is 

onl}^ one. By their conveyances to the plaintiff the legal estate 
might ho vested in him^ hut not the character of trustee, which 
vested in them all equally at the moment of EajkuvcFs death, and, 
therefore, in this suit they should all he plaintiffs. But^ secondly, 
even so the suit would not be maintainablo, for the reason sug- 
gested by the Court at the commencemeirt of the licaring* ^ There 
iu no precedent for a suit by a trustee to annul, on the ground , 
that it vras a breach of trust, the act of himself or a former trustee 
as against the person who claims under such act. 

The defendant is entitled to rely on the Limitation Act. Bee- . 
tion 10 and Clause 134 j of Schedule 2 of Act IX. of 1871 were . 
evidently intendedto protect purchasers -with notice, for purchasers; 
without notice ax’e sufficiently protected by the very fact that they 
had not notice. The words " in good faith/' therefore, in the 
Limitation Act must mean only good faith as between the 
purchaser and the vendor. At any rate, they cannot be held to 
render necessary in the purchaser a want of notice of existing 
equities, for in that case the Act would be wholly needless. 

Gbeen, J., stated the facts, and then continued :~The first: 
question is, having regard to the construction to bo put on the 
will of Bhugwan Kulla, and the events that have happened, what 
, is the position and what are the rights of the plaintiff? As.tov, 

; the construction to be put on the will, it is to be observed, in 
' ' first place, that there does not appear to he any general disposition.' 
j df' the testator's property unless such general disposition be .cqn-v 
Ist and 11th clauses. The executors named as stlojk,- 
have various powers given to them by the w^l, 


gift^ to^ them of the estate. Taking 


in my opinion, be a gift of ^ th4 
^ the legacies and 

id' the,. will, and subiect to the,, 
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But the 2nd clause, in conjunction with the 11th clause^ shoWBjj 1376. 
in my opinion, that the testator did not intend that his wife ma^niklaV 
should take his general estate for her own benefit absolutely, with AtmVka'm: 
power of free disposal thereof at her discretion. On the other Ma^hb^hi 
hand, there is no gift of the estate to the executors, and, in the CoAcnaiAir. 
absence of such gift, it would seem that, independently of the 
proTisions of the Indian Succession Act X. of 1865, as applied 
by Act XXL of 1870 to the wills executed, within the local 
limits of the ordinary civil jurisdiction of the High Courts, by 
Hindus after 1st September 1870, the executors of a Hindu do 
not, in the character merely of executors, take any estate, pro- 
perly so called, in the property of the deceased ; or, in other words^ 
that the mere nomination of executors, though followed by pro- 
bate, does not, of itself, confer any estate on the executor further 
than the estate he may have by the express words of the willj, or 
as heir of the testator. In respect, in particular, to the premises 
in question here, namely, " the house known as that of Makaset,” 
there is no gift to the executors. The oiily power given to the 
executors. With reference to it, is the very limited one that, after 
the wife^s decease, the executors are to repair “breaks and di- 
lapidations” out of what is referred to as “ warehouse rent and 
shop rent,” During the wife’s life, they have, by the will, 

Neither estate nor even power or obligation to repair, This^ 
conjoined with the 1st clause, in my opinion, leads to the con- 
clusion that the wife, for at least her life, was to he owner of this 
property, subject to the declared purpose that any impersonation 
of Y^labh, arriving in Bombay, might put up there for a period 
not exceeding six months at a time. If so, Rajkuver was devisee^ 
fob her life at least, of the premises in question, subject to a 
certain trust or purpose. I do not consider that she took more 
than a life estate, for the reason, mainly, that after her death the 
executors of the will, not her heirs, were to keep the place in re- 
pair. This devise for life in trust, however, she took under the dis- 
positions of the will itself, and quite independently of the hha- 
jifacter of executrix recognised, or given to Iler, By the graiS^’ 

|^;;^robate in June 1820 by the Recorder’s Court, fer cHaf AdtM 
for life in trust being, as I consider it, qiiiU 
of probate to her, would be uhiafi^tdd’ljy 
that grant by the order of this (hutt oi M 
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1S76. 1871. Indeed, it appears tLat in EngHsli Law, where the same 

persons are appointed by the will executors and trustees, the 
Atha'ba'm i^evocation^ by tlic testator himself, of their appointment as exc- 
Makchbrsei outers, docs not revoke tlie devise to them as trmsteos : ffmZtam 
y. Graham Oariivrightr. ShepJieanU^\ and WoHeg v. Worley 
Now if, as I construe the will, Rajkuvcr was devisee of these 
premises for her life in trust, and there was no gift of them to 
the executors named in the will, the ownership in them, on her 
death, would devolve upon the surviving heirs of Bhugliwan 
Kulla, subject to the obligation of allowing them to bo used for 
the purposes intonded by the testator. In other words, they would 
be trustees under or by reason of the will of their aneestc^^ 
though succeeding to the property in their character of heirs< ■ 

But the testator, in my opinion, nowhere manifests hm 
tention that his executors as suck should be trustees of 
premises. Even had he appointed them trustees and exectitors 
of his will, yet the plaintiff, by obtaining a grant to himself bl ' 
letters of administration cum testamento annexoosxd de bonis nem/; ' 
though he thereby became personal representative, would hot 
become trustee of the will of the testator: Lewin on Trusts' 
(4th edn) ch xi. § 14 The plaintiff might, it seems, hwe - ! 
a ground for claiming, as one of the surviving heirs of Bhug^- 
wan Eulla, though not as mere administrator under a grant , 
of letters by this Court, to have possession and management of;:' 
ttie premises, admitting the trust imposed by the will, and thei ; 
first and only devisee in trust having died. But the estate and'! ; 
ytrust would vest in all the surviving heirs of Bhugwan KulIa, b3Xdi 
"I? the' plaintiff alone. The conveyances by the other suryiyin^^ 

:l|3ttei3gs^ to, the plaintiff, though they may operate to vest ki 
what in English law wo^ild be called the legal 

question, would not transfer the trasteeship^' 
plaintiff alone to sue ^ Bwit'a Estate 


hpt, however^ claim the property .i^ 
chse' is that he is ej 
of ^dniinistrator cv/m 
It'jf tqlk^es to treat 
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party is to ba used for the temporary shelter and accommodation 
of, any impersonation of Valabh (or Maharaj) who may arrive 
here, and he professes that, if possession of the property is 
awarded Mm, he will hold the property for that purpose. But 
as I.have said, I am unable to nnderstand how merely in the 
character of administrator cum testamenh amiem the plaintiff 
can maintain this suit at all. 

Nor can he, in my opinion, for the purpose of maintaining this 
suit, fall back upon and revert to his right, as an heir of the 
testator, to recover possession of the premises, admitting them 
to be subject to a trust. There are, as I have said, other per" 
sons, besides himself, who also fill this character and are not 
parties to this suit, and the fact that they have executed convey- 
ances to him does not, in my opinion, give him the righ to sue 
alone, where he sues as trustee, though, perhaps, it might have 
done so had he been claiming a beneficial interest. In the pre“ 
sent case, however, the plaxntiflF expressly disclaims any such bene- 
ficial interest. 

Independently of all this, there is, in my opinion, another ob- 
jection to the plaintiff maintaining this suit, and an objection 
which would have been equally strong had the surviving heirs of 
Bhugwan KuJla been joined as plaintiffs. In whatever way the 
plaintiffs position is looked at, it comes to that of one, claiming 
*to act as trustee under a will, seeking to undo an act of one who 
was also trustee under the same instrument. If Rajkuver had, 
in her life-time, filed a suit against the present defendant, saying 
<< True, I have conveyed this house to you (the dofondarit), and you 
have paid to me Rs. 13,000 as purchase money, and have since 
laid Out as much again upon it ; but the conveyance by me wa^ 
a breach of trust, and you had the moans of knowing that it was 
so, and you must^ therefore, restore mo the property, and resign 
yourself to the loss of the purchase money and expenditure. ’ 
I apprehend such a suit would not be listened to. A trustee, avS 
between himself and one to whom ho has conveyed trust j)ro^ 
perty, is, I apprehend, as much concluded by his own completed 
act as any other vendor. So, again, I ajpprehend, the completed 
^ctof a former trustee, thoiig hbi itself a breach, of trust, is m 
:epn 0 luslve agmxist a successor in the trusteeship, whe^'--^ 
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aticcessor ivlio, in a suit against ono claiming under and by virtue 
of such act, is seeking to disaifirm and amml it. Wo fimb no 
donbb casts of one trustees wlio has been iiinomit of any breach 
of trnsij suing a eo-trustot, or the rr^pi'esentatis es of a deceased 
trustee, to icstore property disposed of by bii adi of tiust, .or its 
'value There are aKo many eases to be icmnd of ((sfulh que 
trust suing a txustee who has, in bi’each of his tiust^ disposed 
of propel ty, and joining as defendant in such suit ilie paity who 
has purchased the pioporty •with notice of the broach of trust* 
But in these cases the act sought to be annulled is not the act of 
the plaintiff oi his piedeeessor in estate, and has no similarity to 
the ease of a trustee seeking to disafirm his own act, or that of a 
predecessor, as against the peison claiming by virtue of such act. 
This difficulty in the plaintiff's way occured to me early in the 
course of the lieaiing of the present case. The defendant's counsel 
in stating the case of the defendant, maintained that no precedent 
could be found of a suit of the nature of the present one, and the 
plaintiff's counsel did not profess to have found any, though such 
precedent was called for early in the course of a hearing which 
lasted several days. Without saying anything as to the probable 
fate of this suit had it been instituted by the Advocate General 
on behalf of impersonations of Valabh visiting^ or wffio might 
visit Bombay, it cannot, in niy opinion, be maintained in its 
present form. 

Another question has been raised in defence, that, namely^ 
of the Limitation Act IX of 1S71, on which it is necessary to 
make some observations. The pieserit suit w^'as instituted on 
1st May 1875, and the question is— wdiethei the defendant, having 
^ conveyance to himself of the property dated 4th September 
1862, and possession, from tlmt time, of such property under the 
copiveyanqa, is not entitled to rely on this defence* It %viU be 
^een that more than 12 years had elapsed between the execution 
ol the conveyatice and the institution of the suit The portion 
the^Aot apj^licahle to this case is, I think, Aiticle 124 of the 
^ 4nd regard is also to be had to Section 10 of tlie Act 

" dS4th article, 12 years, reckoned from the date 
^prescribed as the period of limitation for suits 
kof property, conveyed in | 

ari&ased Itete 
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mortgage^ in good faitli and for yalue^^ The words " eonyeyed 
in trust ” must, I think^ be construed to include devises in trusty 
or, perhaps, as equivalent to the words “ vested in trust'^ of 
Section 10, though it is not in accordance with ordinary legal 
language to call a disposition by will a conveyance Unless 
this be done, however, and it is, after all, no great violation of 
language, the majoiity of cases in which, in this country at least_, 
immoveable property becomes vested in trustees, would be ex- 
cluded from the article in question, without the case of a pur- 
chaser from such trustee being appropriately provided for else- 
where. Section 10 of the Act is as follows • — '' Notwithstanding 
anything hereinbefore contained, no suit against a person in 
whom property has become vested in trust for any specific pur- 
pose, or against his representatives, for the purpose of following 
in his or their hands such property, shall be barred by any 
length of time/’ Then follows an explanation : “ a purchaser in 
good faith for value from a trustee is not his representative 
within the meaning of this section.” 
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It was contended that the defendant could not rely on the 134tli 
article of the 2nd Schedule, nor on the exceptive explanation in 
Section 10 of the Act, on the ground that he was not a bond fide 
purchaser, as having had notice of the will of Bhugwan Kulla? 
and, therefore, of the chanty, by reason that Eajkuver, on the 
very face of the conveyance to the defendant, is described as 
widow and executrix. There is, however, no necessity in the 
pi'esent case to resort to the principle of constructive notice, and 
to treat the defendant, by reason of the fact of the description, 
in the conveyance of September 1862, of his vendor Eajkuver, as 
widow and executrix of Bhugwan Kulla, as having had notice of 
the contents of Bhugwan Kulia’s will From the evidence of the 
defciidant himself it appears that he had actual notice, before 
the completion of his purchase, from the statement of Eajkuver 
herself, that she was selling under a " power ” from the Court ; 
that the house had belonged to her husband, Bhugwan Kulla ; 
and that it had been set apart for charity. But I am of opinion 
that the words good faith,” in Article 134 of the 2nd Schedule 
and in Section 10 of the Limitation Act, do not necessarily involve 
^ absence of notice. In other words, for the purpose of the Limi^^ 
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iion Act, there may well be a purehastr k/^nd fide aiicl for value, 
who, with notice of a trust or equity, takes his purchase. No 
doubt, notice of a trustor osjuity Jiny he an elunont, aud an 
important element, iu the question uJietln'r there was hoiidjidee, 
or an ahsenco of hondjnlt % on the part ol one uho jmieluises Juan 
a trustee oi mortgage e Tliat mere notice of a trust oi tupiity is 
not intended to preclude a pmehaser tui value from a trustee or 
inortgfigeo fioni insisting that ho is a purchaser J/vnd fuh, ig, I 
think, clear from this, that on any other construction Article 134! 
would he superfluous. A pui-chascr for value from a trustee or 
mortgagee, without notice of any trust or equity, is protectofl 
from the moment ho has completed the purchase by eonveyanct! 
and payment of purchase mono 30 He has no necessity to rely 
on any Limitation Act Surely it i,s superfluous and would be 
absurd to provide that, whereas on a principle of law, quite inde- 
pendent of any Limitation Act, a purchaser lor value without 
notice is protected and unassailable from the moment he com- 
pletes his purchase, yet that after he has been in possession, for 
1 2 years, or after the lajrse of 12 years from his purchase, he 
may plead the Limitation Act Though in the case in the Privy 
Council, Bndanath Doss v. Qishonid^) their Lordships held that 
the defendants were not entitled to the benefit of the Limitation Act 
as not being hona fide purchasers, and rely on the circumstances 
of the case of which the defendants had notice as (inter alin) ex- 
cluding them from being bond fide purchasers, yet I do not fhid 
anythiirg iu the judgment inconsistent with the statement of the 
law to be found in Sitha Utmial v Eangabum! Iijengad^) 
“that the question of loud /de pui chaser is one of fact, that 
notice of facts from which the infir mrty of the r^endor’s title 


may bo inferred is e\'idouce more or less cogent of malafides, 
bqt is not itself mala jklofi’ and that it is open to a Judge “to find 
that the mistake as to the law under which all the parties have 
i(k a long series of years been labouring was bond fide, and that 


it® cxistonce the purchase was bond fide.” I am of dpMon 
,^|,^d^fhefirdian Limitation Act, absence of notfeb of "tife 
t'endor’s title, by reason of some trust Or equity 
^ vendor’s hands, is hot neoe^ary ifi t 
v. SmSXkott aM 
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otlier that a pttrclmser for value feom a trustee or mortgagee may 
insist on the character of hona fide purchaser for value, and this 
for the simple reason which I have mentioned, that a purchaser 
ior value from a trustee or mortgagee, without notice of any 
tiust or equity affecting the pioperty, is protected already 
independently of any Limitation Act Compaiing the Indian 
Limitation Act with those in force in England, in reference to 
this matter, we find the former less liberal in the protection of 
a purchaser for value than the latter. In order that a purchaser 
from a trustee or mortgagee may claim the protection of the 
Indian Limitation Act, he must show, not only that he gave 
value, but that the pui chase was hond fide, wheieas under Sections 
2, 24, and 25, of 3 & 4 Wil IV , 0 27, the last English Limi- 
tation Act, a purchaser for valuable consideration from a trustee 
or mortgagee is protected by the lapse^ after the time of the 
conveyance to him, of the statutory period of Limitation, sup- 
posing, of course, no disability to sue operating to prolong that 
period, and that, whether there was notice or not of any trust or 
equity, and whether there was hond fides or not on the part of the 
purchaser : JPetre v. VetrtP^ 

These considerations would have led me to agTee in the state- 
ment of the law by Noiman and Campbell, J J., in the case of 
Radanath Rossy when before them, but I should 

have difficulty in holding that that statement of the law can be 
maintained to its full extent, having regard to the judgment of 
the Privy Council in appeal in the same ease,^^> 

I may add that I have not omitted to consider the bearing on 
the present case of the decision of Conch, 0 J., in this Court in the 
case of Manchcaji So'tahji Chulla v, Kongseoo and othersi^\ 
But there there was no question of the Limitation Act, and the 
language of the Judge in the passage “The established doctrine of 
Courts of Equity is, that if a purchaser of an estate at its full 
value takes with notice of a trust, he is (subject to the protec- 
tion afforded by the statutes of limitation) bound to the same 
extent and in the same manner as the person of whom lie purchas- 
ed,^* seems rather to indicate that„ as a general principle, a pur- 

(1) 1 Brew 371. (2) B Calc. W, B 253 Qh. Rxa. 

(3) ftdt p. 280 note ^1)* 6 Bonoit H, 0. 50 0. Q, J. 


imi. 


MlmKilh 

AminJLm 

MAXOHERSm 

JDixsha^ 

CoAcnaffAH^ 



282 


THE INDIAN LAW EIPOBTS [VOL.L 


1876 . 

Aa^iA^iu'M 

'V. 

HAKOril li'illl 

Li’^sha^ 

Coalhma^i 


chaser for valtie^ though with notice of a timt^ is protected hy the 
limitation statutes 

It reiiiains, then, to consider the hole eimnastanccs of the 
piirchaso ns upon the <p^lstion'v^hcthe^ the defendant can 

be held to he a i^ond pdt pioxhasci ioi value. That he gave 
value, and lull value, for the house at tlu3 tune, is not disputed 
Though it may he supposed that the tcstatoi, at the time he mad© 
his will, know whethei ox not the objects ho iutenthd to benefit 
in devoting this house to the leception, onthtir temporal y visits 
to Bombay, of impel sonations of VaUbh (coitimoiily called ilalm- 
rajas of the Valabhachaiya sect,) would be wiihug to avail them- 
selves of the accommodation piwided for them, the ovulence, I 
think, establishes, in a sufficiently clear manner, that from the test- 
ator’s death in Januaiy 1807 down to the present time no Maharaj 
has in fact resided tlieie Thei'e is evidence, which I see no reason 


for disbelieving, that Eajkuver in her life-time sent invitations to 
Maharajas to come and live there, but that they would not come. 
According to the evidence of one witness, Vandravan DayalbhAi^ 
a nephew of Eajkuver, he was sent on one occasion to invute two 
Maharajas, Krishnaraiji Maharaj and Gokai Ushowji Mahaxaj, who 
were on a visit to Bombay, to come and leside m the house, and 
they returned the polite answer, the house is in Bora Bazaar, 
and many Parsis live there, the place stinks, and we will not 
come.” It IS veiy piobable, as accounting for the reluctance of 
the Maharajas to live in this noiglibourliood though the testator, 
who may he supposed to have known then usages, had expected 
that they would do so, that this iicighboiiihood has, since the 
testator made his will in 1802, bccoinc moi e and more inhabited 
by BarsiSj and now it seems to be almost exclusively so inhabited. 
Tlie undisputed facts that no MahaiaJ has ever resided in the 
place, and that since Rajkuver’s death in 1870, when, even ac- 
cording to the plaintitFs evidence, the pi o visions of Bhugwan 
Kulla’s will in their favour must have become known^ there is no 
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out, by reason of tlie unwillingness of the Maharajas to resort to 
the place^ there is the fact that in 1862 the house itself, though 
gtill, to some extent at least inhabitable, for the defendant says 
that when he bought it a Piisi cooper lived on the giound-floor, 
was in a decayed and dilapidated state The defendant, who, I may 
mention, gave his evidence in a very straightforward manner, 
and seemed to me an honest and respectable man, states that 
Bajkuver had mentioned to him, as one of the reasons for being 
obliged to sell the house, that it was in a ruinous state, and that 
she had received a notice m lespect of that house, meaning, it 
may be surmised, a notice from the Municipal Commissioner that 
the house was in an insecure or objectionable state Ho says 
farther that, after completing the purchase, he almost entirely 
pulled down the old house of one storey and a loft, and re-built 
it in the form of a house with four storeys and a loft, and expend- 
ed between Rs 15,000 and Rs. 16,000 in such alterations and re- 
building. He states that Eajkuver told him the house had be- 
longed to her husband, and had been set apart as charity as a 
place for the Maharajas to put up in , but that, as it was in a 
P4rsi q^uarter, the Maharajas would not live there, that she told 
him further that the house was in a ruinous condition, and that 
she had received a notice in respect of it, and that she was obliged 
to sell it. He states further that she told him that she had no 
intention to appropriate the purchase money, but would apply 
it to charitable purposes, to build a temple at Gogo The 
defendant himself seems to have felt a difficulty on hearing that 
the property was charity property, but was satisfied, or, as he 
expressed himself, ^^was glad” when Rajkuver stated that she 
had a '' power ” from the Court Having arranged about the 
bargain, the defendant went to a solicitor of this Court, of re^ 
spectahility and experience, and asked him to manage the comple- 
tion of the purchase, tellmg him to make inquiries as to creditors 
or claims against the property and as to the vendor. The defend- 
ant, though a man of fair intelligence, says that he cannot read 
or write The defendant says that he told his solicitor that the 
property was a charity property. By tho exhibits (Hos. 6, 6, and 
7) it appears that notice of the intention of the defendant to pur- 
chase the property, and calling upon persons having claims on th« 
property to come forward, was advertised in the native news* 
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paper the Bmnaelmr Diirpnn 011 2I?k 1 June 1862* and in the Times 
o/l?ic//a on 4th Jitly 1862, ancl tliai laffahi nms Ijoaten on the 
Atma^a'm 4tli Sxilj 1862. The defendant ‘states that his solieitor 

Mahchfbshi gave him no caiitiou against accepting the propm'iy. The soli^ 
CoACHMAjr. himself could not he i^xaniined* as he had hdt Boinhayfur 

BOine years past without intention of letuining. JNow in these cir- 
cumstances, of anything like actual mala /ales on the part of the 
defendant there can, I think, bo found no trace. Ho].mysthe 
property openly, puhlishing his intention to do so, calling upon 
persons who had any claims upon it to set them up, he ecnisults 
a solicitor, and acts under his advice, gives a price for the pro- 
perty which it is not suggested was not an adequate one, and pro- 
ceeds to expend Es. 15,000 or Es 16,000 in re-huilding and hn- 
proving the property. True, he had notice that the vendor wa’^ 
a trustee of the property for a charity, but he also was informed 
by herj and, as it appears, in accordance with the fact, that the 
objects of the charity would not avail themselves of it, and he 
was also informedj and again in accordance witli the taet^ that 
the property was in a decayed and dilapidated condition, and 
this was alleged by the vendor as a ground for the xiecessity of 
selling it. He was also informed, as he states^ hy Eajkiiver, that 
she had no intention to appropriate the purchase money to her 
own purposes, but intended to apply it in ehaiitable purposes, 
namely, the building of a temple at Gogo. As to this point, I 
may mention, that though the application of the piirchasc money 
recoived from the defendant cannot he traced as having been ex- 
pended in aueh a manner, yet the evidence sufBciently establishes 
that in and after the latter part of the month of Scpteiiilx^r 
1862 Bajkuver did expend Es, 15,000 or Es 16,000 in complete 
mg a temple and dharmsala at Gogo. T do not mean to express 
wsy opinion whether this on Eajkuvor'b part was, or was not^ a 


proper application of the purchase money received froBi th^i 
drfendant, but the fact of the representation by her to th$ 
of her intention to apply the monoj^ for charity is very 
to the question of his lomfideg. ^ It % ; 
hi 1862 vary dijfferent notions prevaile4 I 
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ble property belonging to tbe testator, to the notions which may 
be said to prevail now with respect to such powers, imlepeiidcntly, 
at least, of Acts X of 1S65 and XXI of 1 870. This change has 
been, so far as I can trace it, due to the question having been 
more accurately investigated, and to attention having been paid to 
certain Calcutta decisions passed in compaiatively loccnt times. 
An erroneous idea of the law pie vailing among the profession for 
the time being cannot, of couise, alter the law, but the fact of tlie 
prevalence of such erroneous ideas is surely very mateiial as bear- 
ing on the honafides of a purchaser who may have acted on the 
advice of members of such profession. 
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For the foregoing reasons I have arrived at the conclusion that 
the defendant is entitled to rely on the Limitation Act, as being 
a purchaser, not only for value, but bond fide, within the meaning 
of Article 134 of Schedule 2 and of Section 10 of the Indian Limi- 
tation Act IX* of 187L 


There is another question worthy of consideration, and that is, 
whether the tale of the property by Rajkm er (I say nothing of 
the application by her of the purchase money) was, in the circum- 
stances of the case, a breach of trust at all There is no such 
principle of law that the alienation of charity property by the 
trustees is, standing by itself, a breach of tiust The Court of 
Chancery in many cases authorizes such alienations, and according 
to Lord Langclale's judgment in Attorney QeneuA v* South Sea 
Oompamfi '^ '' that which the Court might have done upon its own 
consideration of what would have been beneficial to the charity^ 
might have been done by the trustees upon their own authority 
In the exercise of their legal powers/' Looking at the circum- 
stances of the present case, and having regard to the jDiiuciples to 
be found in a number of decisions of English Courts of Equity^ 
(of which I may mention Attorney Generaly. War 7 ier<^^\ AUojney 
General v. Pemhrohe Mall Attorney General v Mungerford^^h 
and Attorney General v. The South Sea Oomp(Mhi/^\ 1 should 
have been inclined, had it been necessary in the present case dis- 
tinctly to decide the question, to uphold the sale by Bajkuver m 
being a proper and reasonable exercise of her office as trustee. 

Cl) 4 Beav. 453. See p. 458. (^) 2 Swaast. 291. 

m 2 Sim. &. St, 441. S, 0. 1 K. &. M. 761. (4) 2 Cl. k. fin. 367, (E) 4 Beav, 453. 
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and to have hokl it not to have" 1 wn a 1 »reach of trust at all But 
I say nothing as to the qnostion whuthar lur o,pplieation of the 
proceeds to ImilrUno' or con)]>lebni 4 a temple and dhffvmmtla at 
Go« 50 , (a pm pose in whieh the ohjeets of the elunitahh‘ intentions 
of Bliuowau Ivnila, as ilecLiuvl in his vill, do not appear to have 
any iuteif st, and fioni which they do not appc.ir to dc live any 
hcmtit)^ can he snstainod. But in iny opinion the proper person 
to institute any suit against the estate of hajkin it, it any suit at 
all 1)0 inaintainahlo, in respect of her application of the pm chase 
money received froxn the dofendaiit, wonhl he the Advocate 
Gonoial on behalf of the Maharajas, and not the present plaiiiM* 

I may add, that, in my opinion, there is nothing in the Indian 
Limitation Act exelnding from its henefit those asserting their 
right to claimi nncler a bond fule purchase for value, by reason 
that those claiming against them are the objects of a cliurifahh 
trust imposed on such property. It has been decided by the 
highest tribunal in England, in the case of the HdreUcUnt and 
Scholars of the College oj 8t, Mary Magdalen fix find v The Attorney 
OenexaW, that the pui chasers for value of lands devoted to 
charity, namely, the poor of certain paiishes, rveie entitled to rely 
on the English Statute of Limitations as a defence, thoui»h they 
purchased with notice of the chanty. I can see no reason for any 
difierent conclusion with legaid to the Indian Liniitation Act 


The lesult, theiefoic, is that the 1st and 7th issues must he 
found for the defendant, and the suit be dismissed with coKsts 


[APPELLATE CIVIL JURISDICTION.] 

Special Appeal A’o 3-7 o/187o 

BITARAM VASHBIilV (DurNDAM Aisn AprrLU’^r) e. KBANDEBAY 
BALKEISHNA {VhAimiiX' aisb BrspoMirM). 

Pre$cripUve TigM^jR(igulai^on V of 1827, SecUoii 1, Otanse 1 — Idnutation’^-^Act 
X/F. ^1859, Bectmn 1 afid Clause 13— XX qf 187J, ft&cHmi 2, BdiediiU A, 
XXn ArUcte 127* 

i i 87 S, sued for liis sliare in coidiam ancestral property in tlie pos- 

and alleged that tiio latter had been umted-witb bdm In 
li tbo W Iwed separate Irom the detoMrt for 
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foity years previously to tlie institution of the suit, and tliat lie lidd not, during that 
peiiod, received any poitioii of the profits of the ancestial psropcity. The defendant 
pleaded limitation Both the Lowei Coin ts held that the suit vas gO'venio<l by 
Act IX ot 187L boh, II , Ait 127, and decreed m favoiii of the plaintiff, on the 
ground that no demand by the plaintiff of his shaie and refusal to comply there- 
with had been pioved 

Held by the High Court m F^pecial Appeal that the defendant had acquired 
undei Regulation V. of 1S27, Section 1, Clause 1, a prescnptive title in the im* 
moveable estate sued for, by his umnierruptod possession as piopiietor for nioio 
than thirty years before Act IX of 1871 came into force, and that, therefoie, the 
plaintiff s claim was barred, the effect of that Regulation being not only to bai the 
plaintiff’s remedy but to take away Ins light 

The lepeal of a statute oi other legislative enactment cannot, without express 
words, 01 clear implication to that effect, m the rejiealing Act, take away a right 
acquired under the repealed statute oi other enactment while it was in foice 

And, accordingly, although Act IX of 1871, Section 2, Schedule I , expi essly 
repealed Regulation Y. of 1827, it did not affect any prescnptive right oi title winch 
had, undei Section 1 of that Regulation, been acquired befoie Act IX. of 1871 was 
passed. 


ISTd. 


Sn ikIm 
YA'suimv 

ICiiaxobeaY 


This was a special appeal from the decision of E. Hosking, 
Acting Assistant Judge at Tanna^ affirming the decree of Naro 
Mahadeo, 2nd Class Subordinate Judge at Mahad 

The plaintiff sought to obtain a share in ancestral property in 
the possession of the defendant, whom the plaintiff alleged to be 
united with him in estate. The plaintiff* however, admitted that 
he had lived separate from the defendant for forty years before 
the institution of this suit, and had not during that tune received 
any portion of the profits or produce of the ancestral estate. 


The only point argued in this case, both in the Lower Appellate 
Court and in the High Court, was the question of limitation. 

The special appeal was argued before Westropp, C J«, and 
Mblvill, J. 

Mahadeo Ohimndji Apte for the special appellant . — ^Botli the 
Lower Courts were wrong in holding that the case was governed 
by Act IX of 1 871 , Schedule II, Article 127. The plaint was filed on 
the lOtliNovomber 1873 The plaintiff admits in Exhibit Ko. 2 that 
he and the defendant have been living separately for forty years 
before the institution of the suit, and that he was not, during that 
time, in possession or enjoyment of any part of the family pro- 
perty in which he now claims a share, llegulation V. of 1 82 7, Sec- 
tion 1, Clause 1^ gave a prescriptiYenghttothepartyinnmnterrupt^ 
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ed possession for thirty years The family piopeity, therefore, be- 
came completely vested in the defendant by prtseiiption under that 
Regulation by hib foity ycais’ possession as owner before Act IX. 
of 1&71 came into Ln cc on 1 he 1st April 1 87^1 A H iiidu eopaieener 
under Seetiun 1 of that Jb^gulation vas held to have aet[iurf‘d a 
coiupleic piiscripthc light to the undivided family pi opinty in his 
possession uniuteiiupkdly for thirtj ytsus, held l)y him as jn uprie- 
tor irmnmv (Jurdu Rduv w lidm d) Tlie presciiplive title 
given by Bection I of the Et‘gulation eouhl not be taken away 
eith( 0 ' by Aet XIV of thoO or Act IX, of 1871, in ilie absence of any 
provision, either evpress or implied, to that eib'et But neitlier of 
tho Acts ciuitains any such piovision. Section 1 of the Regulation, 
as held by the Privy Council in 2Iahct}dnd Vatemiigji v. Besdi 
Kalldmdijdji^'^'^, remained unaffected and mirepealecl by Act 
XIV. of 18*) 9. That section not only baired the remedy, Imt ex- 
tinguibhed the right itself. Supposing the case was governed by 
Act XIV. of 1859, the plaintiff’s claim was still baired Adverse 
pobsesbion for more than twelve years under that Act both baiTcd 
the remedy and extinguished tho right in favour of the person in 
possession ’ Baja Baradullant Boy y Pranlkishia Ptuoo^^\ Under 
that Act such adverse possession was of itself siiffleient to create 
a title* Bam Sahoy 8 nigh v. Kooldeep Ameeroonusa 

Begum Y, Amir KliaiA^^ ^ Tmndahniid Chundemoi} v. Tdnicliand 
Panel jee d) If a claim was once l)aiTe<l under xict XIV. of 1859, 
it could not be levived under tlie new Limitation Act TX. of 1871 : 
VencaiaclipUa Mudali v. Sasliagheri y Bau^^\ 2IoJalafa[la Naganna 
V. Pedda Eafhamulala SahUammah v. Bagiald'^% Ven^ 

cafaremmnier v, Manclio lieddy If a person suffi^rs his right of 
action to be barred by limitation, the practical effect is the ex- 
tinction of his title in favour of the party in possebsiou for more 
than the period of limitation* Qtingn Qohind Miindid v. Th 
Collector of the 24 Pergimnalis d-). 

(1) 3 Bom. IL C. Bap. 170 A. 0. L (^) IhuL 178, 

(3) 10 Bom. H. C. Bop. 281, ace p, 288 ; 8. 0. L. B. 1 Ind. Ap 34, jsee p. 5L 
, ' (4) 3 Bang. L. E 343 (A. 0.) S. 0. 12 Calo. W. E. 102 Civ. Eiii. 
t j IS Oalo. W. E. SO, 8S av, Enl. 

m H. 110 Civ. Eul. ; S. 0 . S Beng. L. E. 640 . 

E»‘M 4 Git. Ewl. j S- 0. 11 Beng. L. K. 237 . 

, (0)16^.288. (10) Bid!. 293. (11) /6iA 298. 
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Shdntdi d'tn Ndrdijan (with him the Honourable E4o Sd-heb F. 
N Mandlih^ Government Pleader ) for the sj)ecial respondent : * 
The suit was brought when Act IX. of 1871 was in force. That 
Act expressly* repealed Regulation V. of 1827. The present case, 
therefore, does not come under that Regulation. At one time, 
Regulation V , Section 1, was not held ai)plicable to partition 
suits between Hindus. The late Sadr Adalat, however, in feubse-- 
quent cases, aj)plied it to such suits by analogy, and presumed 
partition or separation in a case of thirty years’ uninterrupted 
possession Bane v. So the Regulation was applied 

to a partition suit merely by legal fiction. Under Section 8 
of that Regulation the defendant may be regarded as a managing 
coparcener, managing the family estate on behalf of the plaintiff, 
and as such was in the position of a trustee. His possession, 
therefore, will not affect the plaintiffs’ right The case cited from 
7, Weekly Reporter P C. 21 was one under Bengal Regulation II. 
of 1805, and not under Act XTV. of 1859 The same may be said 
with respect to the two other cases quoted from the 12th and 15th 
vols of the Calcutta Weekly Reporter. There was no law of 
prescription in Bengal, so the High Court there created one out 
of Act XIV. of 1859 

The judgment of the Court was delivered by — 

WnsTEOPP, CJ : — This is a suit in which the plaintiff seeks 
to obtain a share in ancestral property in the possession of the 
defendant, whom the plaintiff* alleges to be united with him in 
estate. The plaintiff admits that he has lived separate from the 
defendant for forty years previously to the insfcitution of this 
suit in the year 1873, and that he (the plaintiff) has not^ during 
that period, received any portion of the produce or profits of the 
ancestral property, 

Reg* V. of 1827, Chap. I., Sec. 1, Cl, 1, enacted that “when- 
ever lands, houses, hereditary offices, or other immoveable pro- 
perty have been held without interruption for a longer period 
than thirty years, whether hy any person as proprietor, or by 
him and his heirs, or others deriving a right from him, such pos- 

"(U $. Bom, H. 0. Eep. A. 0. J. 174 mUs; QifdhuT Fnnhoi\m v, Qovind, 
Hot, 8. B. A. 371. 
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session shall be received as proof of a sufficient right of property 
in the same.” 

That section lias, lujth in the Hmlr A<lalat and in the High 
Court, betm held applicable to suits, such as iho present, to re- 
cover a shau' ill undixidtHl, 5inxno\eable estate' belonging to a 
Hiiid.n fami ly U i ? dh n r Fursh of am v. GodI ud K ashlar Uwrdvi 
Y, Guici b ^ ittnn. v Edna b). 

Of Hec. 1, Chap I , lieg. V of 1827, Sir J, Ccdvile, in giving the 
judgment of HerMajt'siys Privy Council in Midn'i vdad FtdewKjji 
V. De^di K(didurdiiifjd^\ says that it is an enactment whieh^ in- 
asmuch as it relates only to the acquisition of a title hy positive 
prescription, seems to he unaffected by Act XIV. of 18o9 and to 
stand imrepcaled in the Presidency of Bombay/' In saying that 
it was unrepealed in the Presidency of Bombay, their Lordships, 
who gave their judgment in 1873, only meant, as the context 
shows, that it was not repealed by Act XIV. of 1859. It was ex- 
pressly repealed by Act IX. of 1871, Bee, 2 and Sch. 1. 

Act XIV. of 1859, See. 1, 01. 13, also applied to such suits as the 
present, but the whole of that Act, except Sec. 1 5 (which has no 
bearing on the present case), has been I’epealed by Act IX. of 
1871, Sec. 2, Sch I. The Courts below have held that this suit is 
governed hy Sch, II., Art. 127 of that repealing Act, and that, as 
no demand by the plaintiff of his share and refusal to comply with 
such claim had been proved, his suit is not barred by that Act 

But the defendant had, in our opinion, acquired a prescriptive 
title in the immoveahle estate, the subject of this suit, hy his 
uninterruptedpossession as proprietor for more than thirty years 
previously to the passing or coming into force of Act IX. of 187L 
Any Court in wliicli his title was agitated, whether in a suit 
brought by himself, or by the iffaintiff, %vouId have been bounds 
on satisfactory and conclusive evidence of the defendant’s un- 
interrupted possession as proprietor for more than thirty years, to 
received aueh evidence as proof of a sufficient right of pro- 
estate. In short, the effect of Reg. V^ of 
m not merely to bar the present plain- 
away hia righi 


periy in the immoveahle 
l7|,X%ap. I., Sec. 1, wi 
to tak^ 




VOL. 1 1 BOMBAY SERIES. 

The repeal of a statute or other legislative eimetineiit eanuotj 
without express words, or clear iiuplicatioii to that in tlu‘ 

repealing Act, take away a right acquired under the repetilcHl 
statute or other enactment while it was in force; Ilcshill 
don aud South Wcsteyn Railway Go. Ohhcfn v, Rmlnihji 

With reference to the Bengal Tlcgulalioiis of Limitation [III, 
of 1793, Sec. 14, and IT. of 1805, vSee. 3,] in relation to immove- 
able property in the Mofussil, there arc some important rmuarhs 
of Sir Lawrence Peel, 0 J., and Sir James Colvile in their valuable 
judgments in BiholmnJer Dosh v. Sihki\shev Rinnuijci L). The 
question there was whether the le%fo)i of the Supreme Churt,vk,j 
the Stat 21, Jac I., which required an adverse possession of iwenly 
years, or tlie lec& loci rei dice, vk., the Regulations aliove mentioiunl, 
which prescribed a twelve-years' limit, should be appHetl to an 
action of ejectment, brought in the Supreme Court of Calcutta^ to 
recover some lands at Tittagliur in the Mofussil. The Court held 
the latter to be applicable, and, accordingly^ that the lessor of tin* 
plaintiff must fail, as he was unable to prove that his right of 
entry had accrued within twelve years. If the right of entry 
ever existed, it had accrued twenty years, less four da 3 >, befoie 
tho filing of the plaint, and, therefore, would liave been within tlie 
statute of James. Sir L. Peel said, at l)age 7G ' In m}’* opinion, 
the weight of authority is in favour of tlie position, that though 
a law in terms limits the suit onlj’- as to immoveable propi^rt}■, it 
in effect gives the possessor, who is protected against outstanding 
claims founded on original right, tho propert 3 " as agriinst those 
persons as well as the possession. It is undoubtodi}^ the law in 
all the Courts in the Mofussil, and has long be( 3 n so, ihat, after 
twelve years' adverse possession, no exception applying to the 
case, and when all claimants are barred in tliose eimrts as to 
suits, the occupant has title, and may confer title f anil again^ at 
p. 77, “but in the case of these Regulations*' (the Bengal 
Regulations above mentioned) the cbnstruetion which has pre- 
vailed in the Mofussil, viz., that adverse possession for the pre- 
scribed period not merely bars the remedy, but gives title, is in 
harmony with the presumable will of their framers, wdth tiro 
opinion of the most able jurists on laws as to real estate^ 
it) L. K ’3 Excit. HI. 145* m I Boalnois 70. 


2111 

Sr I Vkau 

’i A ■?! Uh\ 

('* 

Vkx I iviusitxi, 



292 


THE INDIAN LAW REPORTS* 


[VOL t 


1870. 


Sita'ba'm 

V'asudlv 

ah 

Kha>?jdi:e4v 

BaTicbishna, 


similarly wordtHl, and witli the whole course of decisions on 
analogous hianches of the Englidi law and again, at p 78, 
''There may he found in tlie wiitings of Lonl Coke, in reference 
to iliis siihjeet, pu^^a^e^ to tlie etfl ei that the mere right >suljslsts 
still, and that a ‘ light ' can ne\er he lost nnlt'ss releas(Ml or Mir- 
rendered Hnt Loid Cokng if th{‘se observations ■v\ere read gener- 
ally and without luuitation, wouhl ho jmtting forth lallu'r a soit 
of moral or metajihysieal ahstraetion, nut founded on any clear 
notions of the origin and foundaliion of th(‘ right of pi operty, than 
a legal rule of proper!} . This legal view of the sulijtni will he 
leariu'd on rofertuKH* to u hat he says as to the doctiine of re- 
mitter. There was no remitter to a hare title, nor to a right for 
whicdi the paity had no remedy hy any action at all The doctrine 
is thus laid down in Co. Lit. 349 a — ' Hero it is to he understood 
that regularly a man sliall not he remitted to a right remediless, 
for which he can have no action^ for Littleton here saitlg ^ &e. 
&:c. It was always an established maxim in the law tliat a 
disseisor acquired the fee, that is to say, there might be a tortious 
fee, and consequently prajMefi/, even as against the iightful 
owner, foinided on -wrong, ami in the dispossessed person pro- 
perty was turned to a right In this respect there w-as an im- 
portant diSerence het^veeii the disseisin of lands and the wrong- 
ful taking of goods under an unfounded claim as owner. When 
all rights of action and entry as to lands in all other persons were 
barred by efflux of time, the legal tillo of the disseisor, or of 
those claiming under him, was complete, peifcct, and indefeasihlo f 
and subsequently he adds, at page 81, “But if the disseisor or any 
one under him wvas put out of possession, or the lands were so 
left as to be subject to occnpanc}’-, general or special, and the 
rightful o-wner entered where his entry wa-, eongealJe, he., allow- 
able^ and whilst any remedy by action remained to him, then ]‘>y 
the doctrine of remitter, which only took effect on an entiy with 
lawful title to enter, the tenant was in of his original title, which 
was superior to that of the demandant. At no time in our law 
could a tortious entry be made the foundation of a remitter, or be 
ayaikblo to revive "’a right' which once existed, but against 
of time had set up a bar in favour of long pos- 
Oolvile, sspeaking of the two Regulations ' 
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already mentioined, said at page 93 The wording undoubtedly 
shows that the law of limitation is one which in terms goes to 
the remedy rather than the right ; and as the law applies to all 
subjects, if the subject here were an obligation arising out of a 
contract, the wording of the law would be an irresistible argu^ 
meut against its application to tliis forum. But the subject of 
the suit is immoveable property, and the necessary effect of the 
law, which takes away the remedy in that locality, is to give a 
title in that locality to the adverse possessor ” 

While the Bombay Eegulatioii named a longer period of limi- 
tation than that in the Bengal Regulations, it used distinct lan- 
guage to indicate that when that period had expired, the right of 
property should be regarded as vested in the person who had 
enjoyed uninterrupted possession during the thirty years, and 
accordingly the Privy Council, as we have seen, did not hesitate 
to describe Bombay Regulation Y. of 1827, Section 1, as an enact- 
ment of positive prescription. It, too, was specially conversant of 
immoveable estate, while Bengal Regulation III. of 1793, Section 14, 
was applicable to all suits. Bengal Regulation II. of 1805, Section 3, 
applied to^immoveable property only, but was not quite so express 
as to the transfer of the right of property astlie Bombay Regulation. 
However, the mention of a prescriptive right of property ” in 
the 4th clause of section 3 of Bengal Regulation II of 1805, when 
taken in conjunction with the other clauses in that section 
and with the enactment of 1 793, does lead to the inference that 
such a transfer was worked by the adverse possessioai for the 
prescribed period of twelve years. 

In the Privy Council case, already mentioned and to 
which the law of limitation ajDplicable was that of those same 
Regulations, Lord Romilly said It is of the utmost consew 
quenee in India that the security which long possession affords 
should not be weakened. Disputes are constantly arising about 
boundaries and about the identity of lands. Contiguous owners 
are apt to charge one another with encroachments. If twelve 
years' peaceable and uninterrupted possession of lands, alleged 

(1) Gorind r The Collector of the 24 Pergunna/is^ 11 Moore laid. Ap, 345 ; 

a. 0 7 Calc. W. B. 21 P. C. 
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to Imve been enjoyed by cncroaclnnont on tbe arljoining lands/ 
can bo proved, a purchaser may talce that title in safety/' 

It is not elcra* from the reports of Fi(ja, Banfhnd Eny y, 
F^'aihhkii^hna Parol -vvlu-ther those Regulations or Act XIV. 
o£ LS59, >Sec. I, Cl 12, was tlie taw applied. The sa)rie reniarh 
applies to Ttam Salioij Siiajli v. KoaUlecp Sinyh In xl??n'’e?v 
oonhm Betjwm v. Aodl Kliam tAVclvo yc’ars’ advcrs(5 pos- 
session iiinler Act XIV, of ISoO, Sec. 1, 01 32, was held not 
only I'D bar tlie remedy, Inib so to transftw tht3 I'ight as to enable 
the party, -who Iiad siicli possession, but wa.s suljserpieiitly ousted 
successfully to inaiutain a suit to recovtn* possession. Tho case 
of GrinJiihan Chander Itoif v. darachand JjundepadJnja^'^^ was 
decided iii the same way and upon the same Act. 

Purchaseivs have been compelled to accept a title depending 
upon tho Statue of Limitations (3 and 4 Wm. IV., 0. 27), which 
not only bars the remedy, but takCvS a^vay the right and title 
of tho person whowse remedy is ba-ri'cd : Scott v. Kkoih ; Sud- 
den's Vendors and Purchasers, pp. 389, 47o, 470, Ed. of 1802 ; 
1 Dart Vendoi's and Purchasers, 869, 4th Ed. Wo think that 
Reg. V. of 1827, Ghap. I., Sec. 1, though not in terms so express 
as the English statute, but more distinct than the Bengal R(3a'u]a- 
tions, lias the same effect of harriug tho right as well as the 
remedy. 

No doubt, as Lord Tenterden said in SuHecs v. Ellmm “it 
has been long established, that when an Act of rarliainent is 
repealed, it must bo considered (except as to traii.sactions past and 
closed) as if it never existed;” but wo consider that a title, 
acquired under an enactment of positive prt'.sei-ijrtion such as 
Ecg. V. of 1827 before it was repealed, is a transaction past and 
clo,sed, and fully comes within Lord Tenterden’s exccq-ition. 
Being of opinion that Act IX. of bS7l, althongh it repealed Reg. 
Y. of 1827, did nob affect any pi-escriptivo right or title which had 
under Chap. I., Sec. 1 of that Regulation, hocn acquired by any 

W 8 Beng. L. B. 34.3 A. O. ; S. C. 12 Ualo, W. R. 192 Oiv. Eul. 
m IB Calc. W. B, SO, 82 Oiv. EuL 
m 17 Calc. W. E. 119 Civ. Kul. ; S. C. 8 Bong. L. K. 540. 

L; E; 237 ; S. C., 20 Oalo. W. B. 114. 
fe'lyir. 388 ; S. 0. 2 Coa. & L. 185 ; Ir. Eq. K. 8. 
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possessor of immoveable property before Act IX. of 1871 was 
passed, inasmucb as neither by express words aior by clear impli*^ 
cation does there appear to have been any intention on the part of 
the Legislature to take away any such right or title, it is unneces- 
sary for us to consider this case with reference to Act XIV. of 
1859, or to pronounce any opinion upon the cases which have 
been cited for the appellant as to that Act. 

We must reveivse the decrees of the Courts below, and make 
a decree for the defendant (appellant), with costs of the suit and 
of both appeals. 


[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No. 135 of 1876. 

ABDUL KAEIM (PLAmTirF and Appellaht) v , MANJI PIAliTSKAJ and 
orrtBas (DEr'ENDANTs and Kespondents). 

Zimitation — Act XIV, of 1859 — Act IX, of 1871, /Section 22 mul Schedule IL^ 

A rticle 60 — Moidence — 0 nus ^rohandi — Proof of payment — Misjoinder, 

On 2nd August 1872, A. K. filed a plaint against M. H. and M. E., in wliicli ‘he 
alleged that on 1st April 1870 M. E. had given a hundi for Us, 500, for value 
received, to A. K. ; that on 27th March 1871 M. H, iDurchased this kundi from 
A. K., promising to pay him Es. 534 for it j that M. H, gave the Imndi to his 
brother I, H., for the purpose of obtaining payment of the amount from M. E., 
and that I. H. subsetxnently informed A. K, that the hundi had been lost. A. K. 
accordingly prayed that the defendants M. H. and M, E. might he decreed to pay to 
Mm Es. 534 with profit and interest. M. H. denied that he had purchased the Imndi 
from A. K., who, he alleged, had given the hundi to I. H. for the purpose of get- 
ting it cashed. H. E, admitted that he had executed the hundlf and had given it 
to A. K. lor Es. 500. He further alleged that it had been xn’esented to him for 
payment by I. H., to whom he had paid the amount with interest on 3 1st March 
1871, and he produced the hundi with, a receipt, pui'porting to be by I. H., indors- 
ed on it. The trying Judge, after settlement of the issues, on 25th Jane 1874, 
added I. H., as a party defendant. I. H. alleged that A, K. had given him the 
hundi for the purpose of getting it cashed, denied the payment by H. E., alleged 
the indorsement on the hundi to be a forgery, and pleaded limitation. 

Held that the admission by M, E. of the drawing of the Ttmdi for value receiv- 
ed, laid on him the burden of proving payment, and that, though the possession 
by M. E. of the hu7idi was a circumstance in his favour, yet, as it did not in 
-itself amount to proof of payment, the onus prohandi was not thereby shifted to 
^he plaintiff. 
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Hi Id ah&f with reference to Section 22 of Aet IX of 1871, that the hw of limi- 
tation applic ible to the suit, solir as I H Mas conceuifMl, Mas Schedule II. ^ 
Article 60 of that Act, aud th it, therefme, if the piyraeiit by M B to T K were 
not xiroeed to have ))e< n iiuwh Mifclun thne yi iis bdoie 21th Jimc 1871, the day 
on which I H was added as a defendant, the amt *i i a^miist iinn uaa haued, 

UaiiulJiinaj \ KhiftfiP {12 Horn II Ihp 07) lud ( iiumitnulum- 

< 5 far V, 6'(?pt//u(/un? V (7 M id JI V Bep dtU) dissuitid horn 


Q itm p -'will thi 1 suits iiai i cd undm K 1 1 \I V of 3 810 heb n e Vet T\ t it i B7 1 came 
into f Diet, leuld, itisonol the ultciatiou of tlu iKiiods of huiitition in the 
latter enaetmint, be non snstamod 


Tins was a special appc^al from tht‘ tleeisioii of A. J). Pollen^ 
Actiiiif Assistant Jiiiloe at Eatiuloiii, reversing tlic decree of T. 
Taylor, 1st Glas8 {^^nbordniate Judge ai the same place. 

Abdul Kaiiin brought this suit against (1) Manji Hansrd} and 
(2) Muhammad Raibi, and alleged that on the Ist April 1870 he 
tooh a hundi for Rs. 500 from the second defendant and paid him 
the money , that, on the 27th March 1871, Manji (the fest defench 
ant) puichased the Imndi from the plaintiff, and promised to pay 
him Es. 534 and profit ; that Manji gave the Imndi to his brother 
Ibrahmi for the purpose of realizing it from Muhammad (the se» 
cond defendant) at Karwar ; and tbatihiahim infoimedthe plaintiff 
that the /uindi. had been lost, the plaintiff, therefore, sued to 
recovei the sum of Rs. 534 with profit and inteiost. The plaint 
was filed on the 2nd August 1872 Manji (the first defendant) 
denied the purchase of the huiidi from the plaintiff, and said 
that it had been gwen by the plaintiff to Ibrahim for the pur- 
pose of cashing it, and pajdng the amount to the plaintiff Muham- 
mad (the second defendant) answered that he had given the /mndi 
to the plaintiff on receiving the value tlieroof , tliat it had been 
presented to him, for payment, by Ibrahim, to whom ho paid the 
money, including interest, on the 31st Mai'cli 1871 , and that ho 
had the hiivdi^ with the receipt of pajnnent by Ibrahim indorsed 
thereon After the settlement of issues, the Suborclinato Judge, 
Mr. Ohintaman Sakharam Chitnis, under Section 73 of Act VIIL 
of 1859 on 25th June 1874, made Ibrahim Hansraj a co-defendant 
'in the suit No objection w’-as made to this either by ibr£lnm 
or by either of the other defendants. The new defendant 
plaintiff W given Mm the hundi, and , 
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ed him to cash it, and to pay him the money, if recovered. He de- 
nied that Muhammad (the second defendant) paid him the amount 
of the Imurli, and charged the indorsement of payment on it to be 
a fabrication. He also pleaded limitation. The Subordinate 
Judge then amended the issues, one of which raised tire question of 
limitation as against Ibrahim (the third defendant), and on taking 
evidence on them held that Manji and Ibrahim (the first and third 
defendants) were Irable tor the amount claimed by the plaiirtiff, 
and that the surt was not barred against IbiJhiin (the thrrd defend- 
ant). The Subordrnate Judge, accordrngly, made a decree for 
the plaintiff for Rs. 534, but dismissed his claim for interest and 
profit. Against this decision both the plaintiff and the first and 
third defendants appealed The Assistant Judge in appeal remand- 
ed the ease to the Court of first instance to determine whether 
Manji (the first defendant) received the amount of the himdi 
through his brother Ibrdhim (the third defendant). On remand 
Mr. T. Taylor (who had in the meantime succeeded Mr. Chintd.- 
man Sakharam Ohitnrs) found that the amount of the hundi was 
not recovered by Manji (the first defendant) through his brother 
Ibrahim (the third defendant), and expressed his opinion that 
Muhammad (the second defendant) had obtained possession of the 
hundi from Ibrahim (the third defendant) by some foul means ; 
and that the receipt by Ibrahim (the third defendant) indorsed on 
the hundi had been fabricated. On the return of the proceedings 
the Assistant Judge held that the plaintiff drd not give the hundi to 
Manji (the first defendant) on the understanding that he — Manji— 
was personally liable for the amount of it to the plaintift*j that the 
claim was barred against Ibrahim (the third defendant) under Act 
IX. of 1871, Section 22, that the plaintiff could claim nothing from 

Muhammad (the second defendant), because he — Muhammad 

produced the Imndi with satisfactionindorsed on it, and the plaintiff 
had failed to prove, as he was bound to do, that Muhammad (the 
second defendant) had obtained the hmidi by theft, or that he had 
forged the indorsement thereon. The Assistant Judge, according- 
ly, reversed the decree of the first Court, and rejected the plaintiff’s 
claim, as against all the three defendants. He seemed to think 
that there was a mis-joinder of the defendants in thd case, and 
that the possession of the hvmdA by Muhammad (the second defend- 
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ant) with the indorsement of satisfaction thereon was a snspicions 
circumstance 

The special appeal was argued before WestPvOPP^ C.X, and 
Na'haThaT HaiujdaS J , 

Pandmang Bahhhadrafortho appellant — ^Tlio Assistant Judge 
was wiong in placing upon the plaintilftlie luuden of pioving that 
Muhammad (the second defenchuit)had obtained the hitiuUhj thefts 
and that he had forged the incloisenient on it. Muhaimnad has 
distinctly admitted that ho gave the hundi to the plaintiif on receipt 
of the value ; and that when it was presented to him by Ibrahim he 
paid the money and got the htmdi back with the receipt indorsed on 
it hy Ibrahim. Aftei thebe admissions ho was bound to prove the 
alleged pajmieni and the Iona fide receipt of the kundi from Ibra- 
him. The point of limitation raised in the present case is similar 
to that decided by Baylcy and Green. JJ^ on the Original 
Side of this Court in JDaydl Jaird j v. Khatav Ladim No olgec- 
tion was taken to the joinder of all the defendants in the present 
Buit^ and one or other of them being liable to pay the amount of 
the Jmmli to the plaintiff, the Assistant Judge ought to have 
^ascertained which of them was to pay 

ShivsfJimilar Goviadutm, for the first and third respondenH 
relied upon Section 22 of Act IX of 1871, and contended that, as 
expressly pro\dded therein, the suit must bo regarded as ha\ing 
commenced against Ibrahim (the third defendant) on the 28rd 
June 187-1<, 

Westropi^ O.J. • — The Assistant Judge having found, as a fact, 
that the first defendant Manji did not receive the kundi fiom the 
plaintiff, or undcitake the collection of its proceeds for him, this 
Court is bound by that finding, and must, so far as the decree of 
the Assistant Judge relates to the liability of the first defendant, 
aiSm the same with costs. 

As the second defendant Muhammad Raid has not, not has 
4thet of the other defendants, made any objection in the Courts 
-Sie ground that he (Muhammad Raisi) ought not to 
#8 ^ ep-defandant with the first and third defwd- 



VOL. 1.1 


BOMBAY SBBIIS 


399 


antsj -we must consider this case on its merits as against him. 
He admitted that in consideration of Rs. 600 received hy him 
from the plaintiff, he (Muhammad Baisi) drew the hmdi ; hence 
it became necessary for him to discharge himself fiom the liabi- 
lity eoiisequent upon that act. He attempted to do so by pleading 
payment of it to the third defendant, Ibrdhiin Hansrdj That de- 
fence s.ubjected the second defendant (Muhammad Raisi) to the 
task of proving that ho did pay to Ibrdhim Hansiaj the amount 
due upon the hundi. No burden whatever properly lay upon the 
plaintiff , the whole weight of proof of payment, and consequent- 
ly of the genuineness of the receipt, was imposed by law upon the 
second defendant, who alleged the payment, and relied upon the 
receipt which he had produced Yet the Assistant Judge has 
most distinctly shifted the onus to the plaintijffs shoulders, and 
has required him to prove that the receipt indorsed on the hundi 
was a forgery, and that the second defendant was guilty of theft. 
No doubt, the possession of the hundi by the second defendant 
was a circumstance in his favour, but that circumstance did not 
in itself amount to proof of payment, nor absolve him from the 
necessity of proving that he paid the amount of the hundi to the 
third defendant. We must, therefore, reverse the decree of the 
Assistant Judge in so far as it affects the second defendant 
Muhammad Raisi, and remand the cause for a new trial on the 
merits. Costs throughout, as between the plaintiff and that de- 
fendant, must abide the result of the new trial. 


1878 . 

KAUIfil 
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If the second defendant fail to prove payment of the hundi to 
the third defendant, the suit will not be sustainable against the 
third defendant, and there must be a decree in his favour with 
costs throughout to be paid to him by the plaintiff, but to be repaid 
to the plaintiff by the second defendant. 

If, on the other hand, the second defendant prove that he did 
pay the alnount of the hundi to the third defendant, then it will 
become necessary for the re-trying Court to determine when that 
payment was made. If it were not made within three years be- 
fore the 26th day of June 187i on which day the third defendant 
was added as a party to this suit, which was instituted against the 
first and second defendants on the 2nd of August 1872, we think 
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that the suit must be regarded as barred againt the third defend- 
ant by lapse of time, iiiasmucli as, in our opinion, the Law of 
Limitation applicable to it, so far as that defendant is concerned, 
is Act IX of 1871, Seh, II, Art. 60, 

In opposition to this view, DayiU Jemuj v. Kliafdv Ladhcfi) has 
been cited Tliere the suit had been instituted against Ivhatav Ladha 
befoic the Hist of Apiil 1873 (when Act IX. of 1871 came into force), 
but subsetjuently to that day other defeudauts, alleged to bo joint* 
iy liable with him, wei e made parties and the Appellate Court liohl 
that Act XIV. of 1839, Section 1, Clause IG, was applicable to them 
as well as to Khatiiv Ladlm, and not Act IX. of 1871. Sir Charles 
Sargent, however, who had heard that cause in the first instance, 
was of opinion that the period of limitation provided by Act IX. of 
1871 and not that provided by Act XIV of 1859, was applicable to 
the added defendants. In his opinion we, after consulting our bro- 
thers Melvill and Kemball, who hold the same view, concur. The 
Appellate Court there noticed, without, however", strongly relying 
on the distinction^ the use of the words “ instituted ” and com- 
menced” in the 22nd Section of Act IX of 1871. We see 
between those words no distinction upon which it would bo 
possible to build an argument. Reading that section with See^* 
tion 1, Clause {a), and Section 4 of the same Act we think that 
when to a suit fi.led against A, befoie the 1st of April 1873, B. 
is made a co-defendant subsequently to that day, the suit must be 
regarded as both instituted and coniinencod agaiiistB subsequently 
to that day, and, therefore, that, under Section 4, the period of limit- 
ation applicable in such a case as the present, would be that pre- 
scribed in the second schedule to Act IX. of 1871, Art. 60, vk, 
three years before B. was made a party to the suit. Wo attach no 
importance to any argument ab inconvemeriti resting upon the 
incongimity of applying different periods of limitation to persons 
jointly liable. That is an meonvonieireo occasioned solely by the 
plaintiffs own default in not bringing his suit in the first instance 
against all proper parties. The argimientmn ab meonvenienti^ 
although forcible in the law^^\ is only applicable in cases of 
%nbt, and not where the legislation is cl6ar<'^>, as it appeto to 
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US to be in tbe premt iosfeance. Further, we ate ol opinion, and 
so are otir learned brethren, whom we have consulted, that, even 
if Section 22 of Act IX of 1871 had never been passed, the period 
of limitation, which would have been applicable to the third de- 
fendant, would be art 60 of Schedule IL of Act IX. q£ 1871, for the 
decisions upon Act XIV of 1859 (which contained no provision 
similar to Section 22 of Act IX. of 1871), both in Calcutta and here, 
were to the effect that a suit would not be regarded as instituted 
or commenced (we care not which phrase be used) against a new 
defendant until the time at which he was made a party to it, and 
the effect of Sections 1 and 4 of Act IX. of 1871, combined with 
that pre-existing law, would be to I'ender the period of limitation 
applicable to him that which might be prescribed in Schedule 
II, of that Act, if he were so made a defendant after the 1st of 
April 1873. 


The case of Ghimhasami Iyengar v. Qo^palacTiarvy^^'^ was a suit 
brought, after the 1st of April 1873, on a promissory note executed 
while Act XIV of 1859 was in force, but not barred under that 
Act on the 1st April 1873 when Act IX. of 1871 came into forces 
and it was there held that the period of limitation ought to be 
computed as it would have been under Act XIV. of 1859, (al- 
though that Act is silent on the point) from the date of the note^% 
md not, as prescribed by Act IX. of 1871, Sch. II, Art* 72^ 
from the time of demand. We have, however, already in Ram^ 
V. Soma (a recent reference from the Court of Small 
’^Qauses at Ahmednagar)^^^ stated our reasons for being unable t& 
in that decision. 

^ * II fees iti the Madras case said^*^^ that " the ttew Act (ES. 

differs from the old (Act XIV. of 1859) merely as to the 
^ .lod at which, for the purposes of prescriptiou, the action is to 
i^dohsidered as horn. It does not on this point differ in any 'wttjr 
as to the period of prescription itself, or as to themddel |>,|- 
which the period can be extended. A demand by* the estodiloir 

(1) 7 Mad. H, 0 Rep. S92. > ‘ ' » a \ 

See 2 Mad- H. C. Rep 4,72, Bylea on Bilk 320 (8th edl^ ^ 

te & Fax, 149, Cro. Blzz, 548, 12 Mod. 444, In&hTs 

T. A' " 

note at tad of thk ease. to f ; 
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’ cto liave no such eftccL When it was made, thti Statute (Act 
XIV. of 1859) was already operating nx^on an aetitm born j>revi- 
, ousiy to the new law trotning into forc(', ami that law could not, . 
and (lid not, <lcstroy that action for the purposc3H of liinitation. If .:i 
the new Act had made a demaud a nu)de of extending the period^ ,v. 
the ease would he dilferent. It merely a]tea\H the time, as to ndtes 
exeeitted after its (maotrnent, from W’-hich the period is to ho 
reckoned. The point of time had already been fixed hy the law /v 
applicable to it, ami this suit is clearly barred.’' There is 
however, any exception in Act IX. of 1871 of bills, notes, or other 
transactions oil which the period of limitation had begun to 
but wa.H not completiMl undm’ other enactiuents, Thexxi is an ox- 
eeption of suits insbituted before the Ist day of April 1873," and 
two other exceptions not affecting such sxiits as the present^ and, 
indcpoiidently of the strong inference arising from those special ^ 
exceptions that none others were intended, there is the express | 
enactment in Section 4 that “ subject to the provisions contain- 
ed in Sections 5 to 26 inclusive/' (none of which affects this 
case), ‘‘every suit instituted, &c,, after the period of limitation, J 
proscribed therefor hy the second schedule hereto annexed, | 
>shfdl be dismissed, although limitation has not heon set up as a | 
defence and that enactment must he coupled with the circum- J 
stance (already noticed) that, in order to give timely notice of the | 
new law of limitation, aliliougli it received the Govemuor-GeneraFs 'I 
assent on the 24th of March 1871, and came into force generally on 
the 1st July 1871, its operation as to suits, &c., was deferred until | 
the 1st of April 1873. Such a provision for the suspension of thA 
operation of a new statute imlicates that, from the day to wliichi 
Sts operation is deferred, the Legislature intended it shouhl regti/| 
iate^tlre bringing of suits on causes of action winch had aecruec^ 
that day ; Towler v. 01\aierUm^^\ The Queen v. Tke 

Railih^^ Company Comill v. JIikIboh^^ ParMi 
lu the Madras case, no doubt, the offoeb pll 
i^iph'Vj.p,thc law made by Act IX. of 1871 was in favopiil 
ini ihc present case, having regard to theyiclf^ 
edntracts not specificallypTh^ 

n R J. K* 

iftlSiSilSIP 
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■ for by Act XIV. of 1859 {UmedGhand Hukaw^chandv. Sha Bwld- 
' kidds Ldlohand^^^^ Ndro Oanesh Ddtdr v. Muhammad Khdh ( 2 ), 
Faihd Jethdji V^dni y. ShivshaukaT Bkdis}ianha7*^^\ tlie altoi'- 
ation in the law is unfavourable to the creditor, whose claim being 
for mc^b^y^alleged to have been received to his use by the third 
defendant^ i.e,, a claim upon an implied contract not specially 
provided for by Act XIV. of 1859, and, therefore, falling within* 
the general Clause 16 of Section 1 of that Act, he (the creditor) 
would, under that clause, have had six years from the time at which 
-the money was received, hut under Act IX. of 1871 ho has only 
three years from that event. 

Ill tlio Madras case [Ohmnasamd Iyengar v. Gopaheharya^^^) 
the period of limitation, fixed by Act XIV. of 1859 for such a suit, 
not having elapsed before the 1st of April 1873, when Act IX. of 
1871 came into force, the latter enactment, by extending tho 
period of limitation, did not deprive the defendant of any right to 
treat the claim against him as barred. That ease, therefore, 
differed in a most important point from three other cases reported 
in the same volume : Vencatachella Miulali v. Sashayhernj 
Molakatalla Y, Peddii Ye/nada ramamier w Manclte Reddy 
in all of which the plaintiffs claims had become barred under 
‘Act XIV. of 1859 before tho 1st of April 1873, and if Act 
'IX. of 1871 had been hold applicable to such a sta,te of Facts, the 
, result would have been to give such an ex post facto construction 
to that enactment as would have taken away from each defendant 
a right already acquired under Act XIV. of 1859. But in the 
/Madras case winch we first mei\iioiiBd{Ohinna$avvi lyemgar v, C?o- 
\palachavya ), not only had the right to treat the claim as bar- 
red not been acquired under Act XIV. of 1 859 on the 1st of April 
;187B, but that Act stood luiconditioiially repealed upon that day 
by Act IX. of 1871. It is, indeed, in a certain sense, true, that 
when onqe time has commenced to run under a law of limitation, 
it cannot be stopped, But that rule is dcpeiident on the eon- 
• tinuance in force of the enacbmeiit under which time has beenrun- 

0) 6 Bom. H. 0, Hep. 16 0. C. J. (2) 9 Bom. H. 0. Eep. 280. ^ . ’ 

(•'i) Sp. Ai^. 129 of 1875, decided 1st August 1876. . 

W 7 Mad. H. G. Kcp. 392. (5) 7 Mad. H, C. Bep.' 283. (e) jua: 288. 

-If , , , ■ <7) fhkh 29S. ‘ ■ (8) 7 ISlad. H' 
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nmg. I£ the statutory pressure be removed by the total repeal of 
the Aat, there is nothing to cause time to ran against the cre- 
ditor, unless the Legislature re-enact the old, or substitute some 
mw, rule of limitation. This latter course, we think, it did adopi 
for such .suits as that of Chlmmawi Iyengar v, GopaU;»^^^a(' 
by the 72nd Article of Schedule II. of Act IX, of 1871, Wo hav 
said so much as to that case, because the principle of it seems to 1 
that Act IX. of 1871 is not applicable to .suits although institute! 
since the 1 .st of April 1873, if founded upon causes of action whio 
accrued before that day ; and if we bad concurred in that prine| 
plo, wo should have been compelled to hold in this case that ; 
the second defendant Mahomed Raisi made the payment allege 
by him to the third defendant at any time within six years befoi^ 
the 25th day of June 1874, upon which day this suit was con 
menced against him by making him a party thereto, the plaint 
would not be barred from maintaining it. As, however, we thw 
that Act IX, of 1871 is, from the 1st of April 1873, when it ca 
i&to force, applicable to suits not then barred under 
enactments, we are bound to say that, unless it appear that ‘ 
alleged pajunent were made by the second to the third defends 
within three years before the 25th June 1874, the suit must 
regarded as barred against the third defendant. If the re-fefyijj 
Court be of opinion that the payment teas made to the thirds 
fendant, but not within the three years just mentioned, th^ 
should be such oi'der made by that Court with regal’d to tbe^ 
of this suit and of both appeals as to that Court shall, under^ 
"circumstances, seem just, t- 

litri ' , I 

1 Vdswhv v, Ehmderdv lidH'rtshna. ® it wa«l 
within the last few days, that a .suit institui 
vbf April 1873 for a .share of immoveable 

^ the defeadaat had TOiriterrapfceda|3,^| 
bait property for more than thirty^''' 
of the suit, as befoi^^ 
of 3871, Seh. 11.,: 
fis given werf i 
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V. of 1827^ Sec. ], CL l^accjiiired a riglii to tlxe property, and 

tliat tlie Legislature liad iioi^ in Act IX. of 1871, oitliorLy ex- 
pre&'S words or direct implication, sliown any intention of taking 
away tliat vested right, although it had repealed the Regulation. 

We :^^|^dod Reg. V. of 1827, )Sec. 1, Cl. 1, as a prescriptive enact- otiilks. 
mont. 


Whether a suit either as to nioveahlo or iminoTeahle property 
which had become barred under any of the provisions of Act 
XIV. of 18511 bcforo Act IX. of 1871 came into force, could, by 
reason of the altciation of thopciiods of limitation in the latter 
enactment, bo now sustained, is a point which we have not as 
yet had occasion to decide, and do not now give any opinion upon. 
The three Madras cases already mentioned are adverse to the 
maintenance of such suit. 

Note, — T\\q oi Eamthandi a Y Bomci) niontioncd in tho jnclgnieni reported 
above, was lefoired, foi tliQ opinion of the High Court, bj C. M. Guisetji, Judge 
of the Couit of Small CausesJ at Ahmediiagar, under Act XL of 1^65, Boc. 22, vifcli 
the following obseivations : — 

The bond on which the above '?uit i& bi ought is dated the 31st July 1870, and 
is made payable on demand. The suit as filed on the 2otli Oamiaiy 1870. 

Following the analogous case of Jeemah'^a Begam v. Mdnclljl KavHetjii^) and tlie 
case of Iltmpamnutl v. Ilanammi O, I consider that thepeiiod of limitation on the 
Slid bond began to lun fiom the date of ^ the bond, and that as the bond was exe- 
cuted befoie the passing of xlctlX. of 1871, Ai title 58, Schedule If. of the said 
Act does not apply to it. 

I am accoidingly of opinion that the plaintiffs suit is haired, as niU having been, 
biuiighi vithin thioe yeaiB fiom the date of the bond sued on. 

In aniving at the above conclusion I have followed the eases recently decided 
by the High Court of liladias: Vfjieafarhella Ifiuhiii v Baduttjltomj Ban (b, Main 
IttltallaY. PMa Namppa\.% Yencatamnimupr Mcmlte Chinna<^a'' 

mt lymgar \ . (dopaltulimya (T). These cases appeal to iiie to be conclusive, and I 
should not have felt myself justified in referiing this ease, had it not been for a 
sOme^bat conflicting decision at page 487 of Yol. 10, Bombay High Couit Eepoits,(^) 
which leaves the matter in doubt. 

0) 7 Mad. H. 0. Rep. 283, 288, & 208. 

(2) 7 Bom. H* 0. Rep. 0. C J. 36. (3) 2 Mad. H. 0. Rep, 472, 

H. C. Rop m. 0)U Ih.m. iMhllk 29S. 

(1) Mlib. Madhwhlm BhivbMti v. FaUenhpj McdhMm, 

■ , b384— 
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Court, tlu! quo.'itlon i\z uuyVv :• 


'^Vlifthor ' uii. on h '■Ofh i.ay.ihli! on <hihau«l, Lu 
the pa.-.siijLMjf ih.- ]»rt ■•hi- i^ihii'ansqi A.‘i(}X. {.•fl.-'T 

yyai‘?i luu-r ih” r»f : uo)] )ft«.i{!, i ; h.in-t -h" 


1), -hi hi- Uiivc 


Tho v.:v J L^y r, u'vi ‘'"a «;i>s t nAitiPAV. J, 

and th'* v.--'-: iht* judyf.u-ul (I.,-* ^ '(,ni« ;- 


Thn Jiid:;A' of f,h<* (’'durt, of Sunill t \ui.j ru Avhiiu‘dunv’MV lur; rofem'd f.-r (ho oph 
nb'U <if tid.i Court (h,o qiU'.aiMii v,h» Hu'i’ .1 iii: Ijiuh-tl ui-iUi tlu; ‘iMliof »l;uuu'vy 
ISrd, U[i*Ui V, lial hr‘ ha-. Ui-yciihi'd a.- d lu-iiih hue. T,\lii‘'it imi, ji ; v.t‘ Tiud'-r.^i iiiith hoiiig 
iimh-i’ 8 im 1 ill the i'hiyli ,h hniuiu-r. \vi' prca’i' ii. c.-ll a [.r-sini-: oiy uoioj daiod f)Ut 
July IS^Oand {loy.ibh- fui {Ir-uiahd, i-: toh'* hy ;V<'f JX. nf 1-^71 or Aot XiV. 

of ISwCh Till* eiii'iun'jiaii'-c of «-hioi ijujidn-inoo (o ho iiotod is Uku tho ponwd of 
Hiinfatii.ii, Vvhiuli inidt r Ai'( Xl\b of oh coin mo ncOal u> run irora (lio d.do of the 
iioto ((} had nob ovrpirr-tl upon the l.'A day of April v/hon Aol- IX. of U-71 caiue 
iiitfi foroe with 2 V.-'uoo(' to siut'-j and fr'h.ii wlaoli duy al-o -\ci XIV. uf 1^59 stood 
repeidod t-.h 


Tho. loamed Judge has roferrod to 7 ^hid. If. C. rujp,, piji. 28 ”, 28 S. and 208 ; kit 
tho:<e. ihrou cai-orf lire nt;t ia point, as in all of tiuna the right of suit had hoou bur- 
red by Art XIV. of 1 S 50 hofv>ro the 1 At of April 1 S 72 , ^vlion Awot IX. of 1 > 7 i , Pans If. 
and QIm came into foreo. The JeiL’mhwiU ia (ho.so eases had ho'M.me oniithnh under 
A<jbXiV, of IbaO, to regard bha chiini.s fined np'.ai a? harroJ, and iftlm Court had 
heddthat Aob IX. of ISfl hatl {'onfern'd upon ilm phiiiiLilis a fiv.:h .darring pojiit, it 
•vrould have givon siieh a I'etrospecuvr: oonsbruetiou (o A'.-t IX. >ii 18,' 1 ars Wimld have 
deprived the deeVadant".' oj. llio right tc» iia'iir tie-* <n;tfni.'! itj h: 4 (Tvo"--v*Jii*'h c^in.dmo- 
liun, in tho ahsuneo of o>qnv^fi 'words or rh-ar implieaiiuii of a i\ iro.sj-.'oiit u intent, 
Cnurt.h; of Jij.*.fch‘e avoid— and tho iligh Court of 7 >r:idiMs •hvlim d hi (ho.--o (lave cases 
fio io condruo tho Aot. Tho pidni (here involved due.s m»b pr. .^ent imolt here, 
and, then foiv, ^vo liarit (»iir reiaaik.s lo dial hraihhing iJio e f;n -3 m-ni (he prcrieiit 
cat'-o, ami refrain from yi^rig any oijinioa opi.n thorn. Ihit \vo id.-.idd add that 
MdilhuvhhU V. Fuifodiiy («0 mu, A Tu-t he n-grded .u’ o]»n,..wd te ih -e en.^^e.s. iuas- 
inneh a.^. fdiUough (he ihUd in (hat ease, wlo-a ib.v.' eivi n ::i -h C-o.v thai ilm right of 
Buithadheen iMmal 1 f ■’ -n A-’f IX. oi'l <71 e inie inio feivt^ ih.-il rl-riu.udeaoe osenpe^^^ 
the at-f-cntioii rjf ihc: Omrl, and Add md .d all ^.ule; inlo i(s e*.., Mentli.-n nhki dWid-! 
iag the eaBe. Tiad ^'es^ , f' o. \v.- ^ in-i rnguetl, th- m-o iuo.iugl Lwuttvuo^rlorjdead-* 
ers rotaiued on eiihvr .'^bh-. *. ^ ■ 


dJuiwammi Ii/ai'Jfr Y. (-ii { hi poiid, hut w** Arff nnahkto'^oa- 

evtt m that deokiou. Theie, ns hero, (die right of aed‘ni had not b^sJen 


(i) 12 Mad. Itep, 4l4 ; Cra Kli», -548 cl/ifeh Term Pep. 242 ; 2 M. ife'Wb 4Cd j 
3 ^ Mi-ni H, 0. Tiep, -472'.;' 5 It C, Eep. 150^; Byles on Bilk 









i. -J, ¥ .. '■ . Vt.er '■ t 'iJ ' «.' '■. 
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Act IX. of 1871 came into force on the 1st of April 1S73; and altliongli it is true that 1876. 

wlion once time begins to run under a law of Hinitation it does not stop, that rule — ^ 

. , ABDtTL 

must depend tipon the continuance iii force of the enactment under vdiicli time was KaiUM 
running, and if, befure the appointed period of limitation is accuinpliRb.edj the enact* 
ment be rtipcaled, there ceases to bo any motive force to keep time ruiiiilng under the 
cs.tinc^'^A^' Again, aUhough ill the particular case of notes and bills of exchange oWkbS. 

payable oil demand, the alteration as to the time at which the period of limitation 
hegins to run is favourable to the creditor, yet there are many instances in which the 
alteration is disadvantageous to him. For instance, according to the rulings of this 
Court (1), suits on implied contracts, not otlienvise specifically provided for by Act 
XIV, of 1859, were hold to fall within the general pr<»visioii in Clause 16 of Section 1 
of that Act, which prescribed the six years’ limit, but for many of those (coj./zr. money 
3 )aid for the debtor, money received for the creditor, money due upon an account stat- 
ed) Act IX. of 1 871 prescaibes the three years’ limit (~). If the claim be in existeneo 
before, but not barred when Act IX. of 1871 came into force as to suits (1st April 1873), 
time having then ceased to run under the repealed Act, we cannot perceive what law 
of limitation would be applicable to suits brought after that date upon such a cause 
of action, if it be not Act IX. of 1871. A careful perusal of that Act leads 
us to the conclusion that it was the intention of the Legislature that Act 
IX. of 1871 should api)ly to suits brought after it came into force, upon 
caiLSCs of action which existed before that day (1st April 1873), and on which 
causes of action the periods of limitation prescribed by Act XIV. of 1859 hud 
not run their full course before that day. There is an exception in Act IX. of 18/ 1, 

Section 1, Glauso rt, of snits instituted before the Ist of Aju'il 1873, bxit none of suits 
brought after that day upon cau.ses of action nob already barred by previous enactments, 
and which htid accrued before that clay — Eicccptio 'iDihis t^st acclusio Section 

4. expressly enacts that, '' subject to the provisions contained in Sections 5 to 
26 inclusive (nunc of which afreets this cause), every suit instituted, &c., after 
the period of iuuitatioii p^rcscribed therefor by tlie second suhedulo lioicto annexed, 
shall be dismissed, although liiuitation has not been set up as a defence. 1 he post' 
ponoment of the operation of Act IX. of 1871, which received the Goveniur-Gene- 
ral’s assent on the 2-iih March 1871, to the 1st of April 18/3, which postponement 
gave to creditors a period of more than two years within which they might bring 
their suits, upon the pre-existing enactments, and the repeal of these onactmentft, at the 
ex 2 >irarioii ox that ])criud, arc, wo think, coii elusive to show that thencofurtli the law 
of limiiaiiuu aji^licablc to suits subset. [ucntly brought ii|)on causcFi of action wh ie.h 
had accrmal ])rtuiously to the day to \vliicli the o 2 )e, ration of Act IX. of 1871 stood 
deferrotl, and which liad not been barred under 3 )rovious eniuitmcnls, as well as to 
suits upon causes of action which accriu^iftciavards, is Act fX, of 1871. J hat such 
is tlio effect M' deferring the ojicratitni of a statute is strongly excnnlilied in Toiler 
V. (Jh<UfA:rhm 0^), where the ]^ostpoiicmcut was much i-Imrtcr tiian that in ihe caae 
of Act IX. of 1871. As will be Been from the report of tiiat cuoc, tlie Court of Com* 
mon Pleas there foiiow’td ja’ovious dechiuns to the .same oiTect by Hullock, Jl., and 
Lord Teuterden, C../., the parent of the statute. Towler v, (Jhattedon has itself been 

(1) 5 Bom, 11. G. ile 2 ^, 16 0. C. J.; 9 Bom, H. C. Bop, 230; and many yiniilar luire- 
purted cases. 


(2) Mu IL, Art. 59, 60, 62. 


(») 6 Bing. 253, 
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AKin'L 

Kvrim 
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M v\.jx 
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ISTO. 

AitgRSt 21, 


acted tipon loccwtl} m The Qhcuiy, Ihi Lc th and Ihadfuid I^mhnn) Co. (0 
Coupimg tilt po^ppiirment of the opu ition of Atd IX. oi iS7l isiJi the ciiLum* 
biance airtuly ijotiud. Uut flu cniHfci adit n, u Inch \h pjopo t d, doc. not 

tiKc ,a\\ ly any idlii pufu -t lud . f ipiiitd nudti pi \n.u tiiiiiinuil 
Act iX of 1^71 cone mto font t-l, \\ think tlxvt < iUh i Aihd( > oi 7J of tin 
stcuinl i>*iInditlo of til it Ad is ipplu ihU influ, f i r Ih t]i ot llu pto. 

Mile tint, wlnic the iiion ^ i* ju} il»h .adfUjiiid fin | in d of hunt liini oifhit e 
joai-. hfgin-ionm ^\hMl flu rh uuud i mnh din. muI \u 1], lhaihu,h u- 
tiiiuhh, ifihdc lu , ml Ihih i dun'ind nu le mat tUiuthu }<,u> hdoxo tlie 
fiimg of the pi'imi 

0) \Sil n ,1'^ S < 21 L. ,1*1. S f‘i l<d 

Ddu Uu ohviMtinus of Lii.l II ah(ih> m fham, ] U 1 (Jnir. 
7 c\p1 mnn^ Moon s Dihdn), 2 Uvdi 2 ?, an I J ul on \ IVt ,d u, S J2. and B 
778^ and -tc ivtndl\, Jlud o ?, b L A ii. 129, b, C 27 U J X. \ q ih b. 


[APPELLATE CPJMINAL JURIBBICTJON.j 

KEU. I'. SlIISTA BTX MAD INNA 

Act XXXI. of JbOO, Sithoii JI, Cldii'.c G~ri„i~Lnj)) niin fd—I'n ul tutit 

Cond7 ucUon — S< nk m r. 

Under ^Vet XXXI ut 1300, ction 32, Cl \ i^c G, a bcniciit t of Out onl;\ , oi of 
impiisounieni onl}, is a legil ‘.cn iciuo 

A penal statute should, -ulicn mc''nih_, cluildfid, 1 e ton^tiucd m tlic 
snanner most fumuable to tlic jihutits(f tlm siihjt t, ind this n moic t^.po- 
daily so when the penal enactiuenb is of an cvctptunial ch uatti i. 

Tni: hcciissCil BMsta ^-sas iiiul by J 1\. Bpoiteth 
PiFfst (,1ashj ai Sirsi, in tlie ])i*^tiiLi of IvainuM^ under Act XXXI 
of 1860^ and on tlie 2Slli J nly I S7G i^as sentenced to pay a fine uf 
Es. fi, imder Bcction 32^, Clan«^e 6 of that Act^ for Iiaving had ni 
lih pohsosjsiou a matchlock without a licem^e. The Afito;,s.trate o! 
the dif^trict (Mr. A. B. Aldedonakl) being o£ opinion that iho 
sonlencc was illegalj because no iiupri'aonmeiit awardeth 
referred the ease for the coiisidcrution of the High Court. 

The caBO first came before SteviLh and MA'KAh.iiA'i 

and was by them rofeiTCd to a Full Bench, tlie learned 
being of opinion thf^i certain prexious docisioiis of the 
i# ftfagrda^ce tlie opinion oxptessqd by 
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was coiisiclex'*ecl by a Full Boncb^ consisting of WuSTBOrr^ 
iluLviLii, KiniBALii^ and Na'naYha'i IIabibYS; JJ.j, on tlio 21st 
August 1870. 

TJ^^iidgmont of tlio Full Court was dcliYored by 

ItcLViLL^, J : — The quo tion reftiTcd for the decision oE tlio lull 
Court IS wlictlicr a sentence oi fine only, or oi iinprisomncut only, 
under Clause 0, ycetiou d3 of Act XXXL of 1800, is a legal 
sentence. 

The claubc in ([uc'^tion enacts that ovciy person who coimmii 
the offence thereby made pmn->hablo shall bo liable to bo im- 
pusonodj with or wdhoiit hard labour, for a teun not exceeding 
two years, and also to a fiuo not exceeding one thousand 
Umpees/^ The ordinary mcaiimg of this jDlnweology would ccr-^ 
tanily be that the offender may bo punished with impiisonnient, 
or fine, or both. 

The difficulty of assigning to the words their natural intor-* 
pretation arises from the ciiciimstaiice that in other sections of 
the same Act (vu,^ 5, 15, 23, and 3 1) the Legislature has declared 
that persons who commit ceitam offences arc ^Hiable to line, or 
imprisonment, or to both fino and imprisonment/'’ and it may 
reisonably be aigucd tlixi, if the Legislature had intended that 
ohcncos under Section 82 should bo punishable in the same way, 
it would have employ cd the same terms. 

Wo admit the difficulty j but we think that there is, at least, an 
equal difficulty in putting upon the ivords quoted from Section 
32 any other than their natural construction. 

Only tw’o other constructions are possible. The wmrds may 
moan either that the offender (iii the language of the Indian 
Fenal Code) shall bo punished wuili imprisonment, and shall also 
bo liable to fine, or that the punislmiont must combine both 
iiupiisoiunent and fino. 

The first of those constructions (which has been adopted in 
certain cases by a DivLion Bench of this Court) iiiyolves the 
anomaly of piiitnig upon the word ^Hiablo two widely different 
iiiterproiations when applying it to tho two branches of the same 
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iSlCy, sentence. TIio law suy-. (tac tlic am plific alien of tlic flection 

Era*. ciaes not alter ii-j niernnn ^1, i\ut llie ofieueler liall be Hahlo to 

impribuuiiieni, auu ‘-hall aKo l)o liable to It eine iu us 

Mauaisxsa. (juntraiy iu all i <^u\uina<ilieal and leeail^, in hold thai iIioh'j 
mean ihii ilie oiu luhu’ 1>? puniAied vAtli 
meuij and mau Ih-' punidiLil vdlh lim'. 

The se(’ond eon'-irueiiuii is c |^iu\aleul io tlie word 

‘'^punislied'^ for the* word li ible i£ ihi^^ 1)e done in one 
HOciion^ it aiusl lie done ihroiiLdioui tlie Acl ; ainl then avo 
immediately hruiioht inic} eullisinn ^mIIl the same diili(mliy N\hich 
met life at the outset;, that h, tlie diiiiculiy of snpjiosm*;’ that the 
Legifelaturc would inso different terms^, in different ‘-eetions ul the 
same Act;, io denote precisely the foomo thing. For if liable’^ is 
oqnivalent to ’•^'piiiiibhcd;^ then Fccliou 2 of the Act, which bays 
that an offender .shall he liable to a fine and to imprisonment/'^ 
means that he ^iiiist bo puni.slir d both fine and imprison- 
ment | and this might just a^ Yfcll hare been expre^-sed by using 
the terras of Section S2, 'Shall be lialilu if) imprisonment^ and 
also to fined' It is iinpossibie to e^-cape from this difueulty 
except by concluding, either that the biilistitiitiun uE ''punished'' 
for "liable' docs not furnish the true conslruelion, or else by 
concluding that no argument can. be fuundc d epon a comparison 
of the phraseology used in diffcruit btctiuiu of the Avt Wldch- 
ercr of iheso two eonclusions r e adiqd, we arc CMpiaily ju'^tific^d 
in jiuttiiig upon the terms of Section 32 their ordinary natural 
construction, 

TIio truth appears io us to be tuud wo cajiaot given siiih- 
factory judgment on the quest ion refeuxd to m** witliout saying 
bo), that Act XXXI, of 1800 lias cither been uu.fet earoleshly 
drafted, oi* else different beet ions lia^n been drafted by difTcsxnt 
hands, and no aticinpii ha been made to bring t Irani into liamiony. 
The person wdio drafteil Section 86 must, wdien he iiisortcal the 
words "except as aforesaid/' have suppostHl that there was some- 
thing in tho procoding sections of the Act relating to the vmwG 
of offenoea. There is really nothing of the kind. The person 
y^ho^ drafted Section 40 of the Act must ha%ra supposed tlint some 

punishabio wdlh imprisonment onl^^ 
»®f ft ^ Tito person who ^drafted Sedtlofi^’ 
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23 and 40 of tlie Act would (it may be Biippo^ocl) ImTO mod. tlio 
term ''' liable nj)0n conviGtlon '' iiistetid of tbo vsiuglo word liable 
in otlier scotionB of tlie Act, and would nut briTC loft room for 
tlio siiggostion (^vliicbj bowovor al)siird iii is logically bus- 

tainablu, if tlioro is anytliing in tlio argument drawn in- 

congruity of expressions) that olleuces oilier ikaii iboso nientionod 
in Section 23 are pimisliablo witliout any ronviciioii at alb TIio 
difference boLwcon tlie words "'Diablo to lie inipri ,onod'^ in >Sectioti 
32 and 'Diablo to im])risoiiinont tlie oilier sections of tlio 
Act, however trivul tint dilforonco mny be^ iiulieatoB that Sec- 
tion 32 was drafted by a diifercnt liand from that to wdiioh w'e are 
indebted for the other portions of the sfatiitcn 

For those reasons wo think tLat wo ought not to attach much 
weight to the only arginnent which is adverse to the natural con- 
struction of Section 32^ viz., the argument drawm from the use of 
a different phraseology, to express the Banio thing, in other sec- 
tions of the Act On the other hand wo feel bound to construe 
a penal statute, when its language is ambiguous, in iho manner 
most favourable to the liberties of tlio subject, and this is moro 
especially so when tlie penal enactment is of an exceptional 
charactei. Our answer to tlio question referred to us will, there- 
fore, bo tliat a sentence of fine only, or of imprisonment only, 
under Clause 0, Section 32 of Act XXX!. of 1860, is a legal 
feeutence. 


[APPELLATE CRIMINAL JLTPJS DICTION.] 

irCG. r. OAJl li(\M RA^Xr. 

Crh'iibidt Pi'tKoJuii Coik 101, 177, a >ul 47 J -^Contempt 

qf (Aj! <5— Pah ^ crOl —Coh> in Unhml —iSc nUace. 

Oivlag faKc eviden^o I's uffuico cfnniiitittl in cimicmiit of tlie autUonty 
of a Court: -wjUhu the lae muig of SecLiou 47S, of Ai i X of 3 872. Paj, v. Navranheg 
{10 Bom. H. 0. Eei>. 73) and the rulmg in 7 II. C, Rep, Appx, XVIL, 
Mi()\red. Qaeniv, KalPtnin Singh, L L 11, 1 All 120 and y. ARiZ?, 
M I, 1(>2, dissented from (0. 

(1) Bee also tlie ease of SufatoolaJi (22 W. R. Cr. 49) in wliich the Calcutta 
Sigli Court took tile opposite view to tkai taken in tlio present case. 


311 


lu 

n, 

M VU VM.NA. 


1870. 

August 24# 



312 


THE INDIAN LAW RKPOR'i>. 


lyol, l 


mcu 


Beq. 

V, 

CUti KoAt 
JuVM. 


Whole ilio riGeti&Ofl v,Vi^) y a \f ii?i U i eni{ lUitted fox lual hy tho 

Bession^ CWii on a chaig^ nfhi.uu4 ^u»’i f 'i^t vul> nc c m a ju hi lal pioc'ctdmg 
heforo the Juilvh th u» h no lon*^ Jiuke or Joint 

Bcfesioni J 

Jid’l tlixt tho coifiDiiinant ( niU iioi be f|niJKi1, Uitiobcnig no niut in L'nr, 
auJ llic ( i ' 2iiu i il' uboi, hi Ina hiisd foi I’ul to "nuJlici 1 ouit of 
Bt ^Mon. 


hi siu b a uiso a-i iiie ib nc the ln.Uo! < om a «mll bt fm tl i* M m i |i tic to 
try ilie e.ne liUiiMhh aul, h' In i uu it ot to } i 5 i nfm i, nt « ut( m 0, ho tbe 
Se>uuiibJu'l eioiifiillu c to ih oint b utli ii miMiiof ontoiao, 

Tjth acinibixl Gajx Koin Tlniu wa^ <h 5 u\(Ml null li.uiiig ixhen 
faL>(‘ cvuleiiee in a jutluul j)incn(luH»* In !nrt V lid iuf|uot^ 
Bt'SMnn JuiPg’e of Alini^tlnao u\ Tlw piv liniiunry rufiuirj tAhis 
Biado by S. llauiilfcon^ M lyp^lrakg Pirsi (1 n , aaIio eoiinniUed 
bn* for trial before tlio same Jmlae. Mi\ Du^.anqueb 

llierefure, submilted tlio cast^ for ilie onb ib of the Coiiri:^ 
as lio liatl no jnrib'liction to try it iijub r Koeiion 173 oftlie 
Criminal Proceiliiro t^ude, iho ofllnco lio\ine, been eouiiiiitlcd in 
his own Court. 


The reference was considered by Mi in ill and NiCnAkirA'i 
HaridYs^ dJ.:, on tlio 21 th Aiiq'n 4 1876 , and the following was 
the judgment of iho Courts deliveied ])y 

AlrLTiUj J, The Rcssinn-^ Judge of Alnnrdnngar being de- 
barred by Section 413 of tbo Codm of Crimiind rioccdure from 
trying anofioneo eonimitird in contempt of his oaaii niiihority, the 
caso of the Quer^n w wife of lliuih 1--^ inicler the* proviMons 
of Section 0 1 of llto Code, ordered to bo transferred for tiial to 
tlio SossioiiB Court of Ponna. 


If it were not for ilio pc^cullar wording of Section 173 of the 
Code of Criminal Proeedunh we should liave liesii tied to accept 
the broad propusiiion hud down ixxThe y, .T<r?vanbcf/ 

that the offence of. giying false cnicleiiee U to bo regarded ns a 
contempt o£ Court, But (notwillisianding some rulings of the 
Allahabad Court to the conlrary )^"3 agree with the Madras High 
Oourfc^^^? that the LogMaiurelia% by most inapt words, cxlonded 

0) U) Bum. H. C. Bep. TJ. 

Ka^ctx^an Btnyh^ /, L, M:§*1 4.11* 129 and Oafenv. Jiiaai Mvll^ xlU 

^ > I ^ ^ 
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tlie proMbition contained in Soption 473 to tbe offence of giving 
false evidence^ and that consequently a Sessions Judge cannottry 
any person for such an offence committed bof ore himself. 

It follows that^ in cases like the present, in \yhicli a Magistrate 
commits a person for trial before the Sessions Court for the 
offence of giving falso evidence boloro tlio Sessions Judge, the 
case cannot bo tnod by the Sessions Court, unless there be an 
Assistant Sessions Judge or a Joint Sessions Judge to whom the 
case can bo referred. In Alimednagar there is no such officer. 
The commitment cannot bo quashed^ as tlioro is no error in law 
(Criminal Prooediiro Code, Section 197)* The only remedy, 
therefore, is to order the transfer of the case for trial to another 
Court of Session, 

It is obvious that such a proceeding involves much incon- 
venience and hardship to witnesses. It would be hotter that, in 
all such cases arising in districts in which there is no Assistant 
or Joint Sessions Judge, the Magistrate should try the case him- 
self, and that, if the seiitonco which the Magistrate is competent 
to pass is insufficient, the Sessions Judge should refer the case to 
the High Court for enhancement of sentence. 

It is to bo hoped that the attention of the Legislature will bo 
directed to the defect in the law which creates this difficulty, and 
which appears to have been the result of an oversight. When 
Section 172 of Act XXV. of 18G1 was roproduood ve^'hatim in 
Section 472 of the Codo of Criminal Procedure, it was, no doubt, 
the intention of the Legislature that the now section should have 
the same effect as the old, and that a Courb of Session should be 
able to charge a person for giving false evidence before itself. 
Blit this intention has been defeated by the change which has 
been made in the Schedule of the Code, rendering the offence of 
giving false evidence triable by a Magistrate of the First Class^ 
and no longer '^^by the Court of Session oxclnsively,'^ 

iVoifs.— It was held m Beff. v. Guldhdih (11 Bom. IT. C. Bcp. 98) that an offence 
committed in contempt of the Session Judge’s authority was cognizable by the 
Assistant Bessions Judge, 


1876 . 


Ena, 

IK 

Q vji Kosi 



314 

1876. 

September 5. 


THE INDIAN LAW EEPOETS* [YOL. L 

[APPELLATE CJYIL JEEKDICTTOK] 

Sperlal Appeal Ko. 211 o/lS70. 

TUKAE VM BIN ATMX'UA'M (Dnrrm.^^T and Appr^zLim) BAM- 
CIIANDBA BIN BUDilARAM (PzUMnr axd IB spondiot). 

Moj ifjaije -Pimt i ib loi iiy’--Xohec I 

Plaliiliff ulaimed umloi a iiioxt^age, dated ibe 27tli K<nembfi 1S71, for 60 , 
whicli wa** neither iigisieied nor accompanied with possiHsican Dcfuulant 
claimed luuler a mfiitgago, daiul the 17th Manh 1873, for 11'^. 160, i\hu.h was 
both regisiciul and attonipuned 'with potssession Doftiidant had no notice, ex- 
press? or constnu f u c, of tho pi untiiVs pi cmous moi tgag< , In 1873 pLinitiff 
sued the Him tgagoi fur amont^" ciiun, uncoimetted Mith the mortgage, and 
on the 20th Fchruaiy lb7i obtained a dcLito for U^. 100. In execution of 
iliib money dceioe the nuntgagid pioxKity was attached and sold by the Comt, 
at the xdamtitrs instance, the defendant bt coming the XJ^^i^L^ser for Hs 86 on 
the 17th September 1S74. An unregistered ceitdieitc of the Court's sale, beaiiiig 
date the 29feli October lS7i, was l^sned to defend int. In 1S74 brought 

a suit on hh moitgage (to which suit defendant %\as not a paity), and obtained a 
cleciee (the date of -which dul not axix^ear in evidence) foi possession of the mort- 
gaged xiroperty against the inuiigagar. In endcavoming to enforce tlut deciee, 
plaintiiiwas obsti noted by delendani on the loth Jain iai> 1876 . 

Meld that, if it avas pas&ed subseexueui to tho CouiFs sale of the mortgaged jiro- 
perty to defendant on the 17th Sciiiembcr 1871, the decree for possession was 
Talueless, as neither the title to, nor the possession of, the moitgaged proxmrty w^as 
then vested in llie morfcgagoi, 

IMd, further, that as defuidant had no notice of the xdaintiff's mortgage wdieii 
X>laintiff caused the Court’s sale to be made under his money decree, oi thvat the 
&ale -was made subject to the phuntifl’s moitgage, it -was incumbent on xdaintiff, 
as such money judgincnt-cieditor, tf> infoim dofemlant, when bidding for the right, 
title, and interest of the iudgrm nt delitor in the moi tgaged xn opei ty, tlnitthe 
judgment-cictlitor (phuntih) held a mortgage on the same property, .ind intended 
to enforce it, ospeciallv as tho innrfgage wms neither logi stored nor acemnpaintd 
with possession, and that the i>laiutill having omitted su to inform the defendant 
was estoxd>&d from enforcing his own moi tgago against the defendant. 

Itchirdvi I>a//dumY* PihJlJuya (LI Bom, H, C Bcp. 41) diHtinguished. 

This was a special appeal from the deeiwion of H. J. ParsoiH, 
Aasistani Judge at Satara, roversing tlic dccrco of Aoliyut Jagan- 
natli Gtai*. Sccoad Class Subordinate J udge at Babimatpur. 

The plaintiff claimed under a mortgage of 27111 November 
1871 for Es. 50, which was neither registered nor accompanied 
by possession. The defendant claimed under a mortgage of 17th 
|,;^rc|i 1878 for Es. 150, which was both registered and accom- 
byi'possession, The plaintiff did not allege, nor was 
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tliere anytliing to show, that tlie defendant^ when ho took his 
mortgage with j}ossession^ had notice of the plaintiffs tmrogis* 
tered mortgago. On the 20th Fobrnaiy 1874 tlio plamtiff; ha\diig 
obtained a money decree fox'* Bs. 100 against tho mox'*tgagors in a 
snit institnfced in 1873;, but not in I'-cspoct of the mortgage^ caused 
the mox'tgaged property to be attached and sold by tho Court, 
and the defendant becaino tho piii’chasor fox* Es. 80 on 1 7tli Sep- 
tember 1874, and obtained a certificato of sale, which Ixo did not 
register, dated 29tli Octobei’ 1874. The plaixxtiJf alleged that 
he had, in 1874, obtained a decroo for possession in a suit 
(to which the defendant was not a party) brought on tho mort- 
gage, and that in endeavouring to enforce this deci^oe he had 
been obstimcted by the defendant on 15th January 1876. The 
date of the decree itself did ixot appear in evidence. The 
Suboi’dinate Judge threw out the plain Liffs claim, and awarded 
the possession of the pi’oporty in dispute to the defendant, on 
the ground that the defendant had been in possession tinder 
his moi’tgage, and that he subsequently becaino a purchaser 
thei’Dof at the Courtis sale, caused by the plaintiff in execution of 
his money decree against the mortgagox'. In appeal the Assistant 
Judge set aside that decision for reasons which are contained in 
the following extract fi'Oin his judgment : — 

It is a rule of law that a moi'tgage accompaniod with possession 
is entitled to priority over a prior mortgage unaccompanied with 
possession; that is to say, a prior moi'tgageo cannot eject a later 
mortgagee [with possession] Tlio latter's hen is superior. Simply, 
therefore, as a question between the parties as moi'tgagees, the 
title of the rospondont (the defendant Tukaram) would be pi^efer- 
able. But, then, there comes in the fact that the latter (Tukaram) 
has pui'chased tho x’ight, title, and interest of tho mortgagoi’s — hc., 
their equity of redemption — and the point arises as to whether ho 
can now set up his mortgage against tho appellant's (the plaintiff 
Eixnchandrats) mortgage. T do not think that lie can : he cannot 
divide Ms title, so to say; ho cannot be mortgagee and vendee, 
with different rights and liabilities attaching severally to each, at 
one and tho same time. There is a decision which I havo just 
found expressly deciding the point (ItcMrdm v. Biiji Jarjdy^^ • 
(1) 11 Bom. H. 0. Eep. 41. 
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Tliere^ under Bimilar cii*cumBt*anfOB^ it waslield tliab the purcliaser 
at the Oourt^s Falo coulil Boi -ft np his cnvii iiiortgagc, that ho 
fetand‘=5 in tlu^ snnio pt^rllion as m^ards sahso(|nDut ioeaiahraneoB 
as if he had heon the inorigaipn^ and Had ho cannot sot up against 
llicia a pih>r mnrisMge (d hi', own. That. ihoiH !hro, is the deeh 
sinnwhM'li miNoin^ ihi-, Tlio appcll int ftko ])Luiilih* ILlni- 

cliandioL Is inn’ a nunsuago*^ and 1 j iviag a d^'oree [nr pn^^sos- 
biou td tin' 1 laii 1 1 nosI nliBinn d nnd‘'r Iik niorlpagOj csstitled 
ti) pa-,''^t^snun Irnni tlm re- puudoiii fdotond mi *Tidvai\iin)^ %v]io is 
to he regurdod, by \ivluo <tf his piircha-ag as <'idiiding in precisely 
tlu‘ same |>1 o'o n-', ilu* inurlgignr, 1 niu-,t^ thendure^ rov(n\se the 
luma' Cnuti’^ dome^ and order th<ii the appellant's (phiiiitiff 
mniclrindrab) suit In* a\\tii‘d(al with co'^ls. 

The spotLd appexl mn argued ])( Hite WnsrEOP?^ C.J.^ and 
KAka'bhaT llAriiahn d. 


niunmi'ifh Mn^iije^h for the spneial appellant • — Tho defendant 
Tukarum is found io have been in peKsO'-siun inideT Ids niorigago 
which has also been regi^rertHh Plaiutiil was not in possession;, 
nor is his mortgage registered. It has bc(m npeatodly held 
that a mortgage accompanied with poN-aO'^iinn prevails agsainst 
a prior inorigMge vitlioiifc po^ee^^non. iMureovurj Tuhcirain became 
a purchaser of the nioitgaged pro])orty at a Coiii'rs sale^, v/hieh 
took place in executiou of plain! ifp.s money decree against 
the mortgagor, and plaintiff kept back from defendants know- 
ledge the exisicnco of his (phiiniiii’'') own prior nnudgage on 
the same propiadjs Plaintiff doe*:, no! eren allege iliac defeiulant 
hud any knowledge of his mortgage, ddie nilingin 11 Butm 11. 
0. Rep. 41j relied upon by iho Assistant Judge in deuding this 
omoj does not apply^ because in that case the defemhuii, wlio wan 
a puisno mortgagee in porncsskm, liad notice of plaint iifs prior 
mortgage. lleshloB^ the coiTcetncns of tho rule laid down in the 
last clause of the head-note of that easo lias been very much 
doubted in tho siibHcqiieni <lecibioBH of this High Court. 

Ghandshum ^ilkanika Ifdilkarm^ te/itreg relied upon the easo in 
11 Bom. H, 0. Rep* 41. 

0. J. : — Tho pluintifE chums under a mortgage of tho 
I’itlipfowoi^bo? 1871 for Ife. aO;, which was unregistered andun- 
' pb^se^aion. , The defendant claims under a mart- 
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gage ol the 17tli Maroli 1873 for Es.l50, wMeh -was registered, 1876 
and wMch was accompanied by possession. The plaintiff has not 
alleged that the defendant, when he took his mortgage with Ami 
possession, had notice of the plaintiff’s unregistered mortgage; v. 
and the plaintiff not being in possession, and his mortgage being 
unregistered, there cannot be any presumption that the defendant BudhabIm, 
had any such notice. Further, the plaintiff obtained, on the 20th 
February 1874, in a suit instituted in 1873, a money decree against 
the mortgagors (but not in respect of the mortgage) for Es. 100, 
and caused the mortgaged property to be attached and sold by the 
Court. The defendant (being in possession as a mortgagee of 1873) 
purchased the mortgaged premises for Es, 86 at that sale on the 
17th September 1874, and holds an unregistered certificate of sale 
of the 29th October 1874, The plaintiff alleges that in 1874 he 
commenced a suit (to which the defendant was not a party) on the 
mortgage, and obtained against the mortgagors a decree for 
possession, and, in endeayouring to enforce it, he was obstructed 
by the defendant on the 15th January 1875. The date of that 
decree for possession does not appear in evidence. If it were sub- 
seq[uent to the sale to the defendant, that decree was valueless, as 
neither the title to, nor the possession of, the land was then vested 
in the mortgagors. Independently, however, of that circumstance, 
and whatever may have been the date of the decree, the plaintiff 
does not allege that the defendant had any notice of the plaintiff’s 
mortgage when the plaintiff caused the Court sale to he made on 
the 17th September 1874 under his money decree, or that the 
sale was made subject to the plaintiff’s mortgage. It was in- 
cumbent on the part of a money judgment-creditor, like the 
plaintiff, who was causing lands to be sold under his money decree, 
to let it he known to persons bidding for the right, title, and 
interest of the judgment-debtor in the land that he, the judgment- 
creditor, held a mortgage on the same land, and intended to en- 
force it, and not to keep the mortgage, like a stone in his sleeve, 
in the dark until after the land had been sold to persons ignorant 
of the existence of such mortgage. This duly was specially in- 
cumbent on a mortgagee whose mortgage was neither registered 
nor even accompanied by possession. It was for the plaintiff 
who seeks to eject bond fldo mortgagees in possession under a 
;r%istered mortgage, to show that he is not estopped from assert- 
B 466—^ 
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ing Ms mortgage witliout possession by tlie sale wHcb. lie caused 
to be made under a money decree altogether independent of his 
moilgagOj and ho cextaialy wouldj in onr opinion^ bo so estopped if 
he did not give naming, at or proYioxisly to the sale of the land, to 
Iho pinchasoi of Ms (the plaintiflX) mortgage on the same land, 
and that the sale was intended to be subject to such moitgage. 
This the plaintiff has not oven alleged that he did, and still less has 
ho proved it. The plaintiff, in order to obtain as much money as 
ho could under his money decree, was interested in keeping his 
mortgage secret from intending imrchasers. The case, therefore, 
materially differs from that of Itehdrdm Dayardm v. Edtji 
and is nob govcined by it. We lefrain fiom now expressing 
any opinion whether we could concur in the ruling mentioned in 
the last clause of the head-note to that case. For the reason 
already mentioned, we think that equity forbids that the plain- 
tiff, without making such a special case as wo have above indicat- 
ed, can enforce his mortgage against the defendant to whom the 
plaintiff himself in execution of a judgment in another suit against 
the mortgagor, founded upon another cause of action, previously 
caused the land to he sold. 

We reverse the decree of the Assistant Judge, and restore that 
of the Subordinate Judge, with costs of suit and both appeals to 
be paid by the plaintiff to the defendant. 


[APPELLATE CIVIL JURISDICTION.] 


MhccUaneoim Regular Appeal No 8 of 1876. 


HAESmaBAY BAMOHAFDIA (PiAmrirr anb AprEBLAxr) *2^. 
LIFXUMAKBAY (a mmn son Anj> hbie or Mabhavbay, biceaseb, 
mmmmtM'n bi mn ABAiiNisriUTon Mb E. P Bobbetsox, Coblbc- 
roB or Peabwab^ Bbbbsfbaxt akb BrspoEBBEx). 

Aef XX of iWis Sections ll and l5”-O0Uector'--'Act XIV of 1860, Sec- 
tion of Goverfiment — Jmisdiction 


SeoUoBs H and of Acfc XX of 1864, taken together, show that a CoL 
|e€^or^ when appomtodto take charge of the estate of a minor, is so appoint 
as Collector, and therefore, as an officer of {Joyeniinent 
f of AehXIY of 1869, Section 32 

{. r? . ■' • '■ ■. y? 11 Bom. H O. Eep , 41. 
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This ms a miseellaneotis regular appeal from tlie order of the 
First Class Subordinate Judge of Dbarwar. 

The plaintiff Narsingrav Brought this suit, originally against 
Madhayrav Luxuman, for the recovery of Es. 11,000 due on a Bond 
dated the 20th April 1868. Shortly after the institution of the 
suit, Madhavrav died, and the name of his minor son and heir, Lusu- 
man, was substituted, and he was represented by the Collector of 
.Bharwar, Mr. E P. Eobertson, as administrator of his estate. 
The Subordinate Judge thereupon held that, under the Bombay 
Civil Courts Act, No. XIV of 1869, Section 32, he had no juris- 
diction to try the suit, because the Collector, in his opinion, was 
an officer of Grovernment. He, accordingly, returned the plaint 
for its presentation in the proper Court. The present appeal was 
against that order. 

The appeal was argued before Westbopp, C. J., and Kemball, J. 

Shamrav Viihal for the appellant : — The real defendant in the 
case is Luxumanrav, the minor. The Collector comes in merely 
as the administrator of the minor’s estate. He does not represent 
Government in any sense, and, therefore, ought not to be consid- 
eied as an officer of Gov6r3ament within the meaniug of Section 
32 of Act XIY of 1869. Any act done by the Collector under 
the Minors’ Act should not be considered as an act done by him 
on behalf and as agent of Government. 

[Westbopp, C.J., refeired to Sections 11 and 15 of Aot XX of 
1864, and said that these sections showed the capacity of the Col- 
lector when appointed as an administrator of a minor’s estate, 
under the former section, to be that of an officer of Government. 
His Lordship also referred to Mancfji v. JSemadaM^'^.'] 

The SonouTciMe Mav BoJieh V. N. Mandlich for the respondent 
was not called upon. 

Westbopp, C.J . The appellant complains that the plfljTit in 
this suit, originally instituted against the father of the minor 
defendant, has been improperly returned to the appellant, since 
the minor and the administrator of his estate under Act XX of 
1864 (the Collector) ’have been made parties, on the ground that 
the Subordinate Judge is precluded by Aot XIY of 1869, Section 

(W 10Bom.H.O.Eep, 308. 
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32, from entertaining a suit in wHcli an officer of Government, in 
Ms official capacity, is a defendant. For the appellant it is con- 
tended tliat the Oollector is acting as the officer of tho Court 
which appoints him administrator of Iho estate of the infant, and 
not as an officer of Goveininont. But wo think that Sections 11 
and 15 of Act XX of 18G4, taken together, show that tho Collector, 
when appointed to take charge of the estate of a minor, is so in 
his capacity as Oollector, and, therefore, as an officer of Govern- 
mont. When a Oollector is transferred to another disfaict, his 
successor as Collector succeeds also as administrator of the estates 
of minois which had been entrusted to the transferred Collector, 
and no new oider of the Civil Court is necessary for that 
purpose. 

We affirm the order with costs, but with this addition, that all 
proceedings besides the plaint which have been had in this suit in 
the Subordinate Judge’s Court be transferred to the District 
Court. 


[ORIGINAL CIVIL JURISDICTION.] 

Suit No 448 or 1875. 

Jjjpeai iVb. 307. 


ANAHDJI VIBEAM (Oeigikal BErsNDAKT, ArpEtLANT) THE 
NAMMB SPlHISIiMa AND WEAVING OOMPANV, LIMITED 

(OBIGIHAt. FuAINTIirS, llrSPOKDENTS). 


Com^any--^81iares-^Fros;pectus—-‘Memora7idum of Ahsooiation — Material 
Yariance — Illegal Fomn 

Bisiuiotiou pointed out between the case of a person who agi^ees to take 
shares xn a piojeeted Company upon tho faith of a x>rospectus, and one who 
does so upon the faith of a document purporting to be the pioposed Memo* 
xandum of Association of such a Company. 

The defendant, on being shown a document purpoitog to be tho Memo* 
randum of Association of a projected Company, signed Ins name to it, as 
having taken 4 shares. This document was not registered m the Memo’* 
randum of Association of the Company, but another was, which differed 
from it in omitting, m its 4di clause, the woxd yemlg before the word 
Us <^n which the Company were to pay a certain commission to the 
, and [toeafeurers, and in adding to its 6th clause a pro- 
Compaiiy by special resolution in general meeting to 
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Keld that the first was not, but tbe second was, a material variance. j 875 

whether the provision empowering tbe Company to sabdmde tbe Anandj^ 
shares was illegal. But, even if it was, Yiseak 


^eld that tbe effect of it being practically to alter tbe position of tbe The I^aeiad 
defendant from wbat it would bave been bad tbe document signed by bim SriifNiNo 
been registered as tbe Memoiandum of Association of tbe Company, tbe 

defendant was not a sbarebolder in tbe Company registered. Company, 

XiXiMxrEii « 

In re the Financial Corporation (L B. 2 Cb. Ap , 714) commented on. 

This suit was instituted by tbe respondent Company, wHcb 
was a Joint Stock Company incorporated under Act X of 1866, 
to recover from tbe appellant defendant tbe sum of Es. 2,000 
and interest, in respect of two calls of Es. 250 each on 4 
shares in tbe Company, of which the defendant was alleged to be 
the holder The defendant by his written statement admitted that 
his Mumm had signed in his name a paper purporting to be the 
Memorandum of Association of the Nariad Spinning and Weaving 
Company, Limited, for 4 shares, but said that this paper was not 
registered as the Memorandum of Association of the Company. That 
the registered Memorandum of Association, which was registered 
under Act X of 1866 on 24th October 1874, was signed by seven 
persons only, of whom the defendant was not one, and differed 
from the paper signed by the defendant's Mumm in several par- 
ticulars, and especially in making the shares liable to sub-division. 

That the registered Memorandum of Association was accompanied 
by Articles of Association which were signed by the same seven 
persons only as had signed the registered Memorandum of Associa- 
tion, and contained clauses widely differing from the regulations 
contained in Table A to the Indian Companies’ Act. That neither 
the Memorandum of Association nor the Articles of Association so 
registered were ever submitted to the defendant or his Mmim for 
approval or signatee, and they would have refused to approve 
or sign the same. That neither the defendant nor his Mtmim 
had ever done any act towards taking shares in the Company 
other than the signature by the Mumm of the unregistered paper, 
nor had any scrip or certificate of shares been delivered or offered 
to the defendant or his Mimm. That at the time of the signa- 
ture by the Mimim it was agreed that such signature should be 
null and void unless the whole 400 shares, of which the capital 
of the proposed Company was to consist, should be subscribed for 
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and allotted at the time of the registration of the Memorandum 
and Articles of the Company, That at the time of the filing of 
the defendants written statement only 273 sliaies had been 
snhsciibod for and allotted. And that the fitli cLuise of the 
Aiticies of Association gave the Diicctois an absolute di'^erelion 
as to the allotment of the shares unallotted at the date of the 
registration of the Articles of Association. The delendantj there- 
foie, submitted that jUnder these circumstances he was not the 
holder of any shaics in the Company, and that the eignaturo of 
his name by his Mimun had hcconio null and YOid. 

The cause came on for heaiing before Green, J., on Cth October 
1875, when two issues were framed: (1) whether the defendant 
is a member of the plaintiff’s Company and a holder of 4 shares 
therein; (2) whether the signature of the defendant’s name by 
Ms Mimtm became and was null and Yoid under the circumstances 
in the defendant’s written statement mentioned. No objection 
was taken to the authority of the Munim to sign the defondanCs 
name, and it was admitted that the calls were in fact and duly 
made. The precise date of the signature by the defendant’s 
Mumm did not appear, but it was before 24th October 1874* 
The paper so signed by the Mummy dated 8th September 1874, 
and stamped with a stamp of Es> 16, as provided by Act XYIIl 
of 1869 for a Memorandum and Articles of Association, was in the 
ordinary form of a Memorandum of Association, and bore a con- 
siderable number of signatures of different persons as share- 
holders, upwards of 50 appearing before the name of defendant. 

It differed in various unimportant particulars from the registered 
Memorandum of Association, bnt the variances on which the 
defendant eMefly relied were the following: — The 4th clause of 
the paper signed by the defendant’s Mumniy in providing for the 
remuneration of the Secretaries, Agents, and Treasurers of the 
Company, stated that they should he allowed a commission of 1| 
per cent, on all sales made by the Company, but should he allowed 
a commisBron of per cent, on all such sales if the yearly 
profits of the Company amounted to 5 per cent, or more on tho 
, capital. In the corresponding clause in the registered 

4 of Assodation the word yearly was omitted before 

cksBO of the paper signed by the defendant’s 
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Mimim ran tKus : — “ The capital of the Company is Es. 45 OO 5 OOO, 
divided into 400 shares of Es. 1,000 each, with power to in- 
crease.’^ The corresponding clause in the registered Memoran- 
dum of Association omitted the words “ with power to increase,” 
and after the words ‘‘Es. 1,000 each” continued thus: “subject 
to be increased in accordance with the regulations of the Com- 
pany and the legislative provisions for the time being in force 
in this behalf, and which said shares may be divided by a 
special resolution of the shareholders in general meeting into 
shares of Es. 500 or Es. 260 each.” The paper signed by the 
defendant’s Mumm concluded with these words: “We, the 
several persons whose names and addresses are subscribed, are 
desirous of being formed into a Company in pmsuance of this 
Memorandum of Association, and we respectively agree to take the 
number of shares in the capital of the Company set opposite 
our respective names, and to sign the Articles of Association when 
ready.” In the corresponding clause in the registered Memoran- 
dum of Association the words “ and to sign the Articles of Associa- 
tion when ready” were omitted. 

Marriott and Imerarity^ for the plaintiffs, contended that by 
the signature of his name by his Miimm to the unregistered paper 
the defendant had agieed to become a shareholder. As to the 
variations, it lay on the defendant to show that these were such 
as to make a material difference between the objects of the Com- 
pany as stated in the paper signed in the defendant’s name and 
those contained in the registered Memorandum of Association. In 
so far as these variations had the effect of giving to the Company 
powers not authorized by the Act, they were nugatory and inoper- 
ative, and, therefore, immaterial. The other variations were mere 
verbal emendations. Though notice of call and demand of pay- 
ment were duly served on the defendant, he never repudiated his 
liability till the suit was brought, and such Uoho^ disentitled 
him to contest the fact of being a shareholder. The follow- 
ing authorities weie referred to:— Lindley on Partnership (3rd 
edition), p. 174, The New Brumwicl^ Company v. Boore^^"^^ 
Downes v. Shp^'^^ Aldous v. OormeU^^\ Banderson v. Bymonds^^'^^ 

a) a H and F., 249. (S) I. B , 3 Eng. and Ir., Ap. 343. 

(^) L. S Q. B., 573. (^) 1 Brod. and Bmg., 426. 
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1876 Tikamda^ v. Oangd^'^'^, Fmamial Corporafh}d^\ The Broltwich 
Salt Vtmqvauj v, Cunov^"'^^ Linclley on PartnernMp (3rd 
Tisiust editioii)j p* CIO, Tauntmi y, Moyal Tmuranee Compa})}/^\ Simp^ 
Tub Nari 43 > Y, Duadors of lha Webloilmitr Pal&ee jrofeP\ Madrid 
BanhuKj OompanjF^\ anil Cnehar Oompani/^f 
Wbaying Scohle (Advoeato*Cfeneial }5 Laiham^ and Lang^ lor llio delend- 
^nuxin! arg\ied that the pnpor feiguod l>y tlie defendant's Muaim 
pinporting io Lc a Momoraiidnni of Associtilionj llio present case 
nuiht bo dihtingiiislied from tbose cited in which I'iorsons were 
held to he ghareliolders by reason of IxaYing agreed to take shares 
on the faith of a prospeetiis. If the document signed by tlie 
defendant's Mnnim was signed as a Memorandum of Association, 
the defendant ncYer became a member of the Company, for that 
was not the memorandixm afterwards registered. If the docu- 
ment signed hy tlio defendant's Munhn was an agreement to take 
shai'es, the defendant was entitled to he discharged on the ground 
of the Yariance between the document signed by him and the 
Memorandum of Association afterwards registered. If the docu- 
ment signed by the defendant's Mnnim was a prospectus, the 
defendant was entitled to be discharged under the agreement by 
wliich the signature was to be considered null and Yoid if all the 
shares wore not taken up before the registration of the Memo- 
randum of Association. The variances between the two documents 
were material. The delay on the part of the defendant in repu- 
diating his liability was not such as to debar him from denying 
that he was a shareholder. 

They referred to the following authorities: Oola Lead^ 
Companif^'^^ FelgaU^ Oahes’ Lindley on Partner- 

sMp (Srd edition), pp. 118, 1423, 1409, and 1415. 

Imerafity in iroply urged that the condition precedent to the 
signing by the Mmim of the j)ap6r brought to him as alleged in 
the written statement was not the one proved by the defendant’s 
, witnesses. The paper signed in the defendant's name by Hs 

(h 11 Bom. H. C. Hep., 203. m L. E , 2 CL Ap.. n4 
L. B„ 3 Exeh., B5. m 2 Hem. and M., 136. 

m 8 H. L. Ca., 712. H B., 2 Oh. Ap., 636. 

(T) L. B., 2 CL Ap., 674 m L. E., 2 Ch. Ap,, 412. 

N. S., 673. m 2 De. a L and S., 466. , 

11 il A ^ Ir. Ap., 326. 
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Mimim was eTidently not tlie Memorandum of Association that 1876 

was to Tbe registered, and of this the defendant or his Mimim 

must haye been aware at the time of the signature, because at Yisbam 

that time there were some 80 signatures before the defendant’s, 

and it was stated that until the Directors were duly appointed, all SrnmNa 

who signed the Memorandum of Association wore to be Directors, Wbavino 

but it could never have been intended that there were to be up- 

wards of 80 Directors. 

On the first issue Glreen, J., held that the variances relied on 
by the defendant between the paper signed by his Mimim and the 
registered Memorandum of Association were immaterial, inasmuch 
as they were in every instance, except in Clause 6, mere verbal 
alterations or corrections which did not affect the sense. As to 
the alterations made by the registered Memorandum of Association 
in Clause 6 of the paper signed by the defendant’s Mmim^ the 
learned Judge held that these variances also were legally immate- 
rial, for that as they were inconsistent with the Companies Act X 
of 1866, which provides that the amount of the shares is to be 
fi:§:ed once for all in the Memorandum of Association, they were 
nugatory, and inoperative to alter the rights and liabilities of the 
defendant. On the second issue the learned Judge held that the 
defendant had failed to prove the agreement on which he reEed, 
and on which, as alleged in the written statement, that issue was 
founded. A decree was accordingly passed in favour of the 
plaintiffs for the amount claimed. 

Against this decree the defendant appealed, and the appeal was 
heard by Westropp, OJ., and S^lEgent, J. 

Farran and Lang for the appellant, 

Marriott^ Advocate-Q-eneral (Acting), and Inver arity for the 
respondents. 

The following authorities were referred to in addition to those 
cited in the Court below ; — 

Davidson v. Cooper^‘^\ Groocheivit v. Fkteher^^\ Faitinson v. 
LuoUei/^^^ Ashbury^ ^c. Company v. MiGhe^^\ Angh-Moravimi^ 
Company^^'^^ West India and Pacific Steam Ship Com^ 

(1) 13 M. and W , 343, affirming S. 0., ll M. and W., 778 ; 13 L. J. Ex., 276. 

(2) 1 H. and F., 893; S. C. 26 L. J. Exch., 163, (3) L. R., 10 Exok, 380. ^ 

A^) L, E., 7, Eng. and Ir. Ap., 663. (6) L. E., 8 Ch. Ap., 76B. 

B 456—6 
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1876 Oaiton v. Siiii£soii^-\ Lindley on. rartnersHp (3id edition), 

"anandji ' ^424, MiijMi, ^c, Itollinq Sstovl Comi)a)u/'^\ Manon v. 

ViaBAsi Master ?. Pnes y. 8hute^'^\ Taylor on Evidonco (6th edi- 

Thb Naeiad tion), PP- l''>52 and 1G17. 

SwANiAo judgment ol the Appellate Court was dolivoxod by 

SiiK.iNr, J* : — Tlio plxinlifls arc a Joint Siock Comimny incor- 
porated under Ad X ol 1866, and seek to recover from tlio do- 
fendantj as tlio regidored kolder of 4 sliaies in ike Company, 
tlie Slim of Its. 2,000 with interest, being the anionnt of two calls 
on the above shaios. The defence set np is that the defendant is 
not a memher of the CompAiny, and that his name has been im- 
properly placed on the register* There is but little (if any) 
dispute between the paities as to the circumstances under which 
iho defendant hecame connected with the plaintiffs^ Company* It 
appears from the evidence of J averiLil Umiashanker, one of the 
promoters of the Company, that he and his co-piomoter prepared 
a Memorandum of Association, Exhibit A in this suit, and that 
some short time before the legisliation of the Company, which 
took place on 34th October 1874, he went to the defendant’s place 
of business, and after stating to his Kallianji Hansxaj, 

the objects of the Company, and reading to him the substance of 
the clauses in this Memoiandum of Association, proposed to him 
that his master should take some shaies ; that Kallianji said he 
would consider the matter, and that the Memoiandum of Associa- 
tion might be sent to his master’s office by LiLidhin Halidas, a 
broker; that accoidingly, a day or two afteiwaids, he sent the 
intended Memorandum of Association (Exlubit A) to the defend- 
ant’s office by Liladhur Haridas, who had an interview with 
Kallianji and also with another Mnnim of the defendant, named 
Mowji Hansraj* Erom the evidence of Liladhui* Haridas and 
Mowji Hansraj it appears that Liladhur asked KaHianji and 
Mowji to subscribe for shares and to sign the deed, and that 
Mowji ultimately agreed to take 4 shares, and signed the deed 
as a subscriber for those shares. Mowji, however, says that he 

(1) L E., 9 Oh. Ap., 11. footnote { 2 ). S A. and 1., 1B0. 

S8 Beav., 646. 3 Oamp. 8L footnote* 

{p|r3,S20?S. 1 Ansi, 226j E., 687; 1 

lEhL O 4 468, 

\ Btifte, Jif m v. MUlert i^U mjpm, 
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agreed to take the diares on tke condition that the whole of 1876 
the 400 shares, of which the capital of the proposed Company 
was to consist, shordd he suhscrihed for and allotted at the time Yissam 
of the registration of the Memorandum and Articles of Assocra- T he NahiXd 
tion, and it is not denied that the 400 shares have not been Snimrira 
allotted lip to tlie present time. The learned Judge, however, Weavifo 
from whose decree this appeal is hronght, was of opinion that 
the existence of such a condition was not established by the 
evidence, and it was, moreover, rendered highly improbable by 
the evidence that, notwithstanding the seveial notices served, 
and demands made on the defendant, bis Mumm remained 
wholly silent, and not until after the suit was xnstitnted set np 
the defence on the ground of such alleged condition. No objec- 
tion was taken to that finding, at least in express terms, in the 
grounds of appeal, hut in any case we entirely agree with the 
learned Judge in the conclusion he arrived at on that part of the 
case. 

Subsequently to the above interview between Liladhur Haiidas 
and the defendant’s Mumm^ namely on 24th October 1874, the 
Company was registered, and on that occasion the document re- 
gistered as the Memorandum of Association of the Company, in 
pursuance of Section 17 of the Companies Act 1866, was not 
Exhibit A, which had been shown to the defendant’s Mtimm as 
the intended Memorandum of Association, and signed by him as 
such; but another document, put in evidence as Exhibit No. 1, 
signed by only seven persons (of whom the defendant is not one), 
and differing from Exhibit A in several points, of which it is only 
necessary to mention two, being those which have been relied on as 
constituting material variances between the two documents. These 
are : 1st, that although in Clause 4 of Exhibit A it is provided %nter 
aha that a commission of 2| per cent, on sales should be allowed to 
the Secretaries, Agents and Treasurers, if the yearly profits of the 
Company amount to 5 per cent , or more on the paid-up capital, 
the word yearly was omitted in Exhibit No. 1, which was the docu- 
ment actually subsequently registered. 2nd, Clause 6 of the 
document shown to the defendant (Exhibit A) ran thus: — ^^The 
capital of the Company is Es. 4,00,000 divided into 400 shares of , 

Es, 1,000 each, with power to increase.” In the document regis- 
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1876 tered (ExMHt No. 1) the Gth claueo was as foUo-ws:— “ The capital 

"XsANBJi Oorapanj is Es. 4,00,000 divided into 400 shaa-es of Es. 1,000 

VisEAM each, enbfect to bo increased in accordance with the regulations 
Thf Namad of Company and the logislativo provisions for the time being 
SriNNiNO Jq foieo in this behalf, and whielx said mat/ h’ duidedhij a 

Weavino I'lwiiid rtmhdnm of the shanholders in (jencral meeting into shears of 
SjiMiabn’ oach," 

Section 22 of the Comiianies’ Act of 1866 provides that the 
person signing the Memorandum of Association shall be regarded 
as a membor, and talcing tho 17th and 22ud sections together 
the raomorauduin hero spoken of must be the registered Memo- 
landum of Association. The Memorandum of Association of the 
Company which was registered has not been signed by tho defend- 
ant’s Munm. If, therefore, the defendant became a member 
of the Company, it must be because through his Miinim (whose 
authority he has never repudiated) he agreed to become a member, 
and his name has been entered on the register of members. It 
is, however, contended for the defendant that he did not agree 
to take shares in the plaintifi’s Company, but in a projected Com- 
pany, the registered Memorandum of Association of which was 
to be the document he signed, and no other ; but that in any case 
he ought to be relieved from his agreement to take shaies, — 1st, 
because Exhibit A was not registered as the Memorandum of 
Association of the Company ; 2nd, because the Memorandum of 
Association difiers materially fxom the one shown him, as the 
intended Memoi’andum of Association ; 3rd, because the Articles 
of Afflooiation differ materially fi’om those contained in Table A 
of the first Schedule of the Act. 

With reference to the first objection taken by tho defendant, 
it is to he remarked that this case differs very materially from 
those in which a person has been induced to take shares on the 
faith of a prospectus. A prospectus, as Lord Oranworth says 
in Downes v. “is in the nature of instructions only for 

th.e professional man to put into shape, in the same way as an 
agreement is often the foundation for a deed which may properly 
contain covenants and provisions not found in the agreement 
.and tihe only question which can arise is “whether the 
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obligations incurred under tbe memorandum do or do not go 1876 

beyond those which would have been incurred under the prospeo- Anandji 

tus ; ’’ but the Memorandum of Association is, to use an expression Viskabi 

oil^oxdLQ^im^m The Ashhmj Railway Carnage and Iron Oom- XnnlTASiAn 

pany v. RiGhe^'^\ the charter of the Company, and defines the 

limitation of the power of the Company/’ WrAvina 

, , Company, 

The Company is, so to speak, identified by its Memorandum oi Limiteu. 

Association, A person, therefore, who is asked to take shares in 
a projected Company of which he is shown the Memorandum of 
Association, and consents to do so, does so upon the full under- 
standing that the document shown Mm, or a true copy of it, will 
be registered as the Memorandum of Association. The Company 
in which he agrees to take shares is the Company to be incor- 
porated by the registration of that document as its Memorandum 
of Association, and no other Company. Lord Oranworth would 
appear to have taken that view in Be Overend Carney (7o. 
when he says,^^> It was said that Mr. Oakes never agreed to 
become a member of the Company whose business is indicated 
by the Memorandum of Association actually filed. A change was 
made in that Memorandum of Association after he had agreed to 
take shares, and before it was filed. The change was not of any 
very great importance ; hut I am far from saying that if Mr. Oakes 
had, within a reasonable time after he agreed to take shares, exam- 
ined the memorandum, and found that it differed, in however 
small a degree, from that on the faith of wMeh he acted, he might 
not thereupon have repudiated his status as a shareholder.” 

We are strongly inclined to tMnk, therefore, that the defendant 
is entitled to say I never agreed to take shares in any Company 
of wMch the document shown me as Exhibit A, or at least a true 
copy of it, was not registered as the Memorandum of Association.” 

But, however that may be, it is clear that the Memorandum of 
Association was, at any rate, the basis of the agreement to take 
shares, and that upon the analogy of those cases in wMch the 
Memorandum of Association has differed materially from the 
prospectus, the defendant must, in the absence of Uehe^ or other 
special circumstances, be entitled to relief, if the variances 

L. E., 7 Eng. and Ir. Ap., 6o3; see p. 668. 

(2) L. E., 2 Eng. and Ir. Ap., 826 ; m p. 36^* 
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1878 between the rGgi4Gred Memorandum of Association and Exhibit A 
AKANBjjT' material In the present case no attempt was oven made 
VisHAM to charge the defendant with l&clm. Then are the variances 
Tni! NAEivDbere alleged niab'iial? Witli respect ^to the first variance relied 
SHNMijfa ^ the omission of the word “ yearly ” before the word 

WelviNO “profits” in Clause 4, we agree with the learned Jirdge, that, 
LiMirm’ Clause 4 in the registered Articles of Association as a whole, 

the profits on wliich it is therein provided that the commission is 
to he calculated must be deemed to bo the yearly profits. Such, 
wo think, must ho takon to bo tho meaning of the contracting 
parties, in tho absence of any qualifying term, in a dooument of 
this nature. The omission was, therefore, a merely verbal one. 


The second variance relied on as material, which consists in 
the iuseiiiou of words giving tho Company the power by special 
resolution in general meeting to divide the shares previously 
flx:ed at lls. 1,000 each into shares of Es. 500 or Es. 250 each, 
raises a question of some difficulty. Before con4deimg it, it is 
neeessaiy to dispose of a counter-objection taken by the plaintiff’s 
counsel, viz., that Kallianji, the defendant’s Mimm, had himself 
expressed to Javerilal, the promoter, his regret that the shai’es 
were not of smaEer nominal amoruit. We should feel considerable 
dilfiordtiy in accepting this statement of Javerilal ; but in any case 
the contract which binds tho defendant was not entered into on 
liis behalf by KaOianji on the occasion of this alleged conversa- 
tion, hut by IXowji, another Mmiiw, whose paiticular province it 
would appear to have been to manage such business, and that, too, 
two or three days suhseqirontly, and nothing then passed that 
could have led the promoter's to suppose that the defendant would 
not object to such a power. 


That this addition was in its nature a material one we think is 
plain. The nominal value of the shares necessarily determines 
in no small degree the class of persons who are likely to be mem- 
bers of the Company. The lowering of that value from Es. 1,000 
to Es. 250 might oertainly bo expected to introduce a class of 
s5^eh,ol4ers from whom the recovery of their contributions to 
, in case of dissolution would be rendered more 
aaad itos indixeotly enhance the liability of the more 

k i A 4 M ( hk "r . ^ -I * 

i to mato up tm defioxenoy* 
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But it was 'argued that such a proTisioUj howeTor intrinsically 1876 
material, was contrary to law, and, therefore, null and void, Akan^x 
and that, consequently, the insertion of it could not constitute a Vxseam 
material variation of which the defendant would he entitled to The Kaeiap 
complain. The learned Judge of the Division Court acceded to 
this view. The case of In re the Financial Corporation^^'^ Wsavieg- 
was much relied on as establishing the first branch of the 
argument, viz , the illegality of the provision in question. The 
determination of this question was, however, not necessary for 
the decision of that case; and although Lord Cairns expressed 
a clear opinion that ^4t would not be competent, even by unambig- 
uous words in the memorandum, to obtain the power of reducing 
the shares,” Lord Justice Turner, on the other hand, whilst ad- 
mitting that the Memorandum of Association could not be altered 
for the purpose of reducing the amount of tbe shares, refused to 
express any Jopinion, as being unnecessary for the decision of the 
case, upon the effect of the registration of a memorandum con- 
taining a provision not warranted by the statute.” The question 
has not, save on that occasion, so far as we are aware, been 
the subject either of judicial decision or comment, although the 
general view taken, by the Lords Justices, of the several sections 
relating to the Memorandum of Association of a registered Com- 
pany was repeated by Lord Cairns in delivering judgment in the 
important case of AsJihury Railway Carnage and Iron Company v. 

RiGhe^^\ and was adopted by the other Law Lords who took 
part in its decision. The question, therefore, whether a Company 
can reserve power to itself, as was done here, by its Memorandum 
of Association to diminish the amount of the shares, cannot, not- 
withstanding the dictum of so high an authority as Lord Cairns? 
be regarded as altogether free from doubt. The learned Judge of 
the Division Court, however, adoi)ted the opinion of Lord Cairns 
withont hesitation, and having pronounced the alteration illegal, 
and, therefore, as he says, ‘^inoperative or nugatory,” decided that 
it was also immaterial, because, as the learned Judge adds, ^4t 
in no way alleis the rights and liabilities of the defendant as 
created by the signature of the Memorandum of Association origin- 
ally contemplated.” Doubtless, if the provision be an illegal one, 


L. B , S Ck. Ap., 714. (3) L. E., 7 Eng. md Ir. Ap., 063. 
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ii cannot alter the legal rights and liabilities of tho defendant. 
'Bui is it on tlial account neoe&feaiily immaterial? Does not the 
very fact of tho provisinn in fiueblion forming pari of the re^is.. 
lored Memorandum of Association, which, as Lord Oairiis says in 
tho last-mcntionod case*’), “is as it svers the Charter,” and defines 
tho powois of tho Company, make it material? Although the 
illegality of the provision might justify the Registrar of Joint 
Stoik Companies in reteing to register the Memorandum of 
Association and to issue a cortifleato of incorporation, still, when 
tho Company has boon incorpoiatod, it would piinidfm'k ho within 
tho competency of the Company to exercise all tho powers given it 
hy the Memorandum of Association, and amongst them tho power 
in question. The Act provides no moans of rectifying or altering 
tho Memorandum of Association, except when the Company wishes 
to diango its name. The possibility must, therefore, be assumed 
of a majority of sharebolders wishing to exercise the power in 
question. Assuming its illegality, the defendant might probably 
hy some proceeding, although what the right proceeding would he 
is not very clear, succeed in preventing the Company feom pul- 
ting the power in exercise. But in the view of tho possihihty of 
his having to resort to legal proceedings, and to incur, it may he, 
considerable expense, to protect his rights, can it ho said that 
this addition to the Memorandum of Association which he signed 
is immaterial ? 

We have hitherto asstmied, as the learned Judge has done, 
that the provision is illegal. But whatever the inolination 
of our own opinion may he, it is impossihlo to contend 
that the question must ho rogai’ded as settled, or oven that it is 
altogether free from doubt. That the Company, therefore, should 
attempt to exercise the power is not a mere possibility, but as jiroh- 
ahlo, perhaps, and as fairly to be expected, as tho exorcise of 
any other of the powers which the Company possesses of regulaling 
the condirions of its corporate cxisienoe. The defendant is, there- 
fore, we think, entitled to say that whether his legal rights and 
liahiEties are, ox are not, afeetod hy the introdueiaon into the 
memorandum of the power in question, Ha position is practically 

md Iron Oam^an^ t, Mich (L. B , 7 Eag. 
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altered from what it would haye been had the document he signed 
been adopted as the Memorandum of Association, 

The decree of the Court below is, therefore, reversed, and the 
plaint dismissed with costs, 
defendant his costs of appeal. 


1876 


ANAJSfDJI 

Viseak 

The plaintiffs must also pay the The ISTaeiab 

AKD 

Wbavino 

COMPAKT, 
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[APPELLATE CIVIL JURISDICTION.] 

Special Appeal No, 111 of 1876. 

BAN ABA AND AKTOTHBB (Bebendants and Appellants) is, SUNDAE* Septem- 
DAS JAG-UYANDAS (PLAiNTirr and Eespondent), ber 21. 

Indian Evidence Act (J^3872), 8eo, 92 — Evidence of oral agreement con- 
temporaneous with a deed of sale. 

The defendant admitted the execution of a deed of sale, but alleged that 
contemporaneously with it he entered into an oral agreement with the vendee 
that the deed was to be merely a security for the payment of a certain sum 
of money by the defendant to the vendee, and that a large portion of the 
sum so secured had already been paid to the vendee. 

Held m special appeal that as the alleged agreement was wholly incon- 
sistent With the terms of the deed of sale, evidence to prove such agreement 
was excluded by Act No. I of 1872, Section 92. 

MutigloU Seal v. Annundochunder Sandle (5 Moore Ind. Ap. 72) 
distinguished.. 

This -was a special appeal from the decision of W. H. Orowe, 

Senior Assistant Judge at Kaladgi in tHe District of Belgaum, 
reversing the decree of Khiishnarao Pandurang, Second Class 
Suhordinate Judge of Bijapur. 

The plaintifl, Sundardas, sued to he put in possession of, and 
have his title declared to, a house situated in BijApur, and alleged 
that the defendants, Bandpa and Shetapa, sold it, together with 
some lands and immoveahle property, to the plaintiff’s brother, 

Haridds (deceased) for Es. 1,000, under a deed dated the 20th 
May 1868; that the whole property was in the possession of the 
plaintiff, who afterwards let the house to the defendants as 
•b 466— a 
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igyg tenants; and tliat they refused to vacate it. Tlie following Is the 

- _ ^ . 

JJANiVPA 

AKDANOIHEE “Jo Edjefabri llaridifo Jagjivanilas of Baramati, residing in 
Si'vda'rdas BijYipra-. A s.de deed is ('\eculod by Banfipa and Sbolapa, sons 
J At.«vAK- J,| ^yapa, residing in the ‘ Piiruni Bazaar ’ Pcthn, in the city of Bifa- 
pur, in the Pasli year 1277 [a.p. 1SG7-C8] as tollows Plaving 
bad to pay a debt to Venkan Bhat, son of Sbesb Bbat, Chapar 
bragii Gohavi, residing in tbo city of Bijipur, this day P got 
irom Mm a remission, &o., and bad tbo [.amount of tbo] debt, 
tbrough tbo mediran of arbitrators, fixed at tbo sum of (lls. 1,000) 
one thousand rupees, and made you responsible to pay the amount 
to Venkan Bbat. So I become liable to pay you the said one 
thousand rupees. In lieu thereof, I have this day sold to you, of 
my [own] accord, my private property, moveable and immoveable, 
in the city of Bijlpm- and in the Mahal of Bagayat in the taluka 
aforesaid of Bijdpm', in the sub-division aforesaid, in the division 
of Kabldgi, of wHch tbo particulars are ; * % » 

[Wo] have sold, of orm [own] accord, to you the moveable and 
immoveablo property, as specified [above], for rupees one thou- 
sand, and given the same into your possession tMs day. Our 
right and [that of those entitled to] our estate do not subsist 
upon the property. Tou may enjoy the same in any way you 
please. [Wo] will get tbe registry of the said lauds entcrc'd in 
your name. Your [right of] owner sliip subsists upon the bouse, 
lauds, and other properly aforesaid. We have no riglrt or interest 
wbatovor therein. TMs wo oxociito of om orvn accord, and wirh 
sound mind and full purpose. Dated the 20th May 1808. 'Writ- 
ten by Ballaji Ramehaudr.i XulLarui, in the Kasha of Bijapur. 

Witnesses. 

(1) . Eamehandr-a Ballaji Mo- Banapa Betgiri, in Ms own 
rihakar, in Ms own handwriting, handwriting. 

(2) . Eagavendra Appaji Him- tlhetapa, in Ms own Iiand- 

balkax. rvriting.” 

The dofondasits admitted the execution of the deed, but set irp 
Bj pntemporaneous parol agreement in modifloation of the terms 

K lhey stated that they owed Es. 1,000 to one Yenkan 

"I” is used in the first part of this doeament, the 
fa- tetter part. 



VOL. 1.] 


BOMBAY SEEIES. 


335 


Bhat ; that the plaintiff’s brother, Haridas, undertook to pay off 1376 
that debt; that the defendants were to repay to Harid&s that 
sum 'with Bs. 80 for his trouble, by yearly instalments of Us. 126 ; andanotbee 
that they passed the deed of sale as a security for the repayment SxrKDiiEms 
of the said amount, of which they had aheady paid Es. 821, and 
had to pay only the balance remaining due ; and that, under these 
circumstances, the deed must not be considered as a sale, but 
merely as a security for the repayment of money. 

The Subordinate Judge of Bijapur allowed the defendants 
to give evidence of the alleged parol agreement, and holding it 
proved, rejected the plaintiff’s claim. In appeal the plaintiff, 
intar aha, objected that the Subordinate Judge was wrong in 
admitting evidence of a parol agreement to alter or vary the 
terms of a written contract. The Assistant Judge, after framing 
an issue on the point, decided that evidence of such oral agreement 
was inadmissible under the E-vidence Act I of 1872, The fol- 
lowing extract from his judgment shows his reasons : — 

“The first matter necessary to be considered is whether 
defendants can be allowed to vary the terms of the written 
contract by parol evidence to the above effect. I find that in 
the case of BaM Jlondjx v. Bdbdji Jagashet^-'^ it was held that 
evidence of a contemporaneous oral agreement to suspend the 
operation of a written contract of sale until an agreement for a 
re-sale is executed is admissible as a defence even in a court of law. 

So again in MuUyloU Seal v. J tmimdoohmcler Sanrlle^'^'^ a con- 
veyance by lease and release in fee was held to be subject to a 
parol defeasance, and to be in the nature of a mortgage. It was 
then pleaded that the deeds themselves superseded any parol 
evidence. Statute of Frauds (29 Oar. H. c. 3), but their Lordships 
declined to alter the decision of the Lower Court. In the case 
of Bholamth BJietri v. Kali a contract in writing was 

admitted by the parties, but it was held that the defendant could 
give parol evidence to supplement the written contract and show 
that it was intended to bo a mortgage and not an absolute bill 
of sale. These decisions, however, were all given prior to the 
passing of the Indian Evidence Act (No. I of 1872) which must 
now be accepted as the final authority on rules of evidence. 

(i)'2 Bom. H, C. Eep. 36. 6 Moore Ind, Ap. 72. t®) 8 Beng. L. E., 89. 
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1876 Section 92 of tliat Act rtms as follows : — ^'Wh.m tlie terms of any 
oontraetj grani , or otLor disposition of property^ or any 
AHnAKOTHEB;QQ, Jitter lequired by law to be lediioed to tke foxiu of a docnment, 
SoKBABiub baYG been piovcd aocmdiiig to the Iasi section, no evidence of 
any oral ag 2 \>emcnt or Btalement sliall be adiniltr'd as botwem 
tlie pariicB to any sneli iiiblimiiout, or tlieir ropreBentativeB in 
iuteiest, lor the ])nrposc of contradicting, vaiymg, adding to or 
subtracting from its terinsd 

^^Tliis nxlo IB subject to certain provislonB which I shill now 
tunsider. lh*ovn?o 2 lays down tlnii any sepaiato oral agreement 
as to any matter on uhieli a doomuent is silent, and which k not 
i/uoubkii/d with its may be piovcd. The oral agreement 

insisted on by the deleixdants in the present case would alter 
enlii’cly the complexion of the contract as contained in the 
written deed. Not only was it not intended to operate as a sale, 
but it “was not even a mortgage with possession, for by the de- 
fendants’ account they have never given up possession. If the 
object of the parties was that alleged by the defendants, nothing 
could have been easier than to have moitgaged tins property ±oi 
the sum they wanted. The deed in dispute constitutes a binding 
contract of sale. The defendants set forth therein that they have 
made plaintiff liable for theii debt of Es. 1,000 to Venkan Bhai, 
and in lieu thereof they have sold the pioperij" emuneratedand 
given possession of the same. The sale is peifectly absolute, not 
a woid about any supplementary agxeemont being stated. The 
agreement, which the defendants contend was really entered into, 
is totally inconsistent with the terms of tho wiilten contract. This 
is the only |)io^dso that appears to mo capable of apjilication to 
llio present ease. It m not alleged that there was any subsequent 
oral agx^eement modifying the terms of the written one, nor that 
there was a separate oral agreement constituting a condition pre- 
cedent to tho attaching of any obligation under tho wiitten con- 
tract, but that under no conditions was the written contract 
intended to operate, I consider that the evidenco offered by the 
^^endante is inadmiBsible by law, I, therefore, pass a deoroe for 
, ' p€rfDm|.anoe of the written agreement of conveyance. 

I of the Lower Court, and award plaintiff 

d4flndante throughout/* 
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The special e^ppeal was argued before Wdstkopp, C.J., and 
Kemball, J. 

Maneclishdh Jehdngmhdh (for Shdntaram Ndraydn) appeared 
for the special appellants. 

Pmidmng Balibhadra appeared for tbe special respondent. 

The arguments of the pleaders on both sides and the authorities 
cited by them will ap]pear from the following judgment deliYered 
by 

Westkopp, G J. : — The deed (Exhibit No. 3), dated 20 th May 
I 8685 purports to be a sale of the property mentioned therein by 
the defendants to Haridas, since deceased, and who is represented 
by his brother Sundardas as his heir. That sale is, in the deed, 
stated to be in consideration of Es. 1,000 paid to Venkan Bhat> 
who was a creditor of the defendants to that amount. The 
plaintiff seeks to eject the defendants from a house at Bij^pur 
forming part of the property mentioned in the deed. The de- 
fendants admit that they executed the deed, and do not allege that 
they were induced so to do by fraud or intimidation on the part 
of Haridas, the Yendee, or that they were under any mistake in 
fact or in law, or any fact invalidating it, or other circumstance 
bringing them within the exceptions in Proviso 1 to Section 92 
of the Indian Evidence Act I of 1872. The defendants, however, 
allege that, contemporaneously with the deed of sale, they entered 
into an oral agreement with Haridas that the deed of sale was 
to be merely a security for the sum of Rs. 1,000 paid, as already 
mentioned by him, to Venkan Bhat and Es, 80 for Ms trouble, and 
that they would repay him that amount of Es. 1,080 by yearly 
instalments of Es. 125. They also averred that they had repaid Mm 
Es. 821, and that only the balance remained due to Haridas or 
his representative. The Subordinate Judge admitted evidence 
of the alleged oral agreement contemporaneous with the deed of 
sale, and held that oral agreement to be proved. The Assistant 
Judge has reversed that decree, because he was of opinion that, 
whatever may have been the former state of the law as to the 
admissibility of such evidence, it was excluded by section 92 of 
the Indian Evidence Act; and in that opinion we concur, 
inasmuch as the oral agreement, alleged to have been entered into 
contemporaneously with the deed, was wholly inconsistent with 
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the toms of the deed, and wo are imahlo to conceive a case in 
which Section 92 would evelndc evidence of an oial agreement 
if it would not do so in tliis case. The dcLcndaufs do not con- 
tend that they snp]_ios(>d the deed of sale when they executed 
it to 1)0 (iliu'i than what it pin inn ts to he ; hut tiny say it is 
mndifnHlh 3 ' the cent empoi ancons oral agiceniont, and it has heon 
argued i'oi them tint it is a hand on the ]iait of jlniidas to treat 
tlie d( ul of sale as such; hut that would not ho a eontemporancouh 
})ut 11 snhfjoipient hand, or lather a hi each of tlio oial contract; 
and, if w«' W'cio to hold that to be such hand as is contemplated 
hy tho tlist pioviso to Section 92, wo should ho rendering that 
section nugatory ; ior, iu eveiy case in which a party stood upon 
the written contract, and declined to act upon the alleged oral 
contiact, iiaud might he ecj[ually imputed, and the apparent object 
of the section — aiz, the discoraagement of perjiny — ^would he 
frustrated. There would appear to have been some conflicting 
decisions on tho state of tho law' on such a point before the Indian 
Evidence Act came into force — see ee yr. Dada Jlonaji v. Buhaji 
Guddalur v. Kiinmifiir^^ and lihohiiatli Ekbttn 
V. Efdijmmd Ay«imdk0 on the one side and tho EiiU Bench 
ease Ka&keeiiafh Chaiiujec v. Chundy Chnm BaiiC)jcc^-\ and tho 
authorities there cited. It is unnecessaiy for ns to give any 
opinion as to which of those decisions was light, inasmuch as 
we tlink that such cases as the present weio those in which tho 
Legislatiu-o, hy Section 92 of the Indian Evidence Act, intended 
to exclude evidence of oial agieements contemporaneous and 
inconsistent with written agroemenis. The eireiimstances in 
the case of M^utfyloU Stal v. AnniDidodtittHhi' Sondld^^ were very 
special. There were a bond and waixant of attorney to confess 
judgment with a defeasance thereupon indorsed, prior to tho 
release, and lease of oven date with the release, wiiieh tended to 
show that tho release, though absolute in form, was intended to 
he a mortgage, which prevent that case from being applicable on 
file present occasion where all of those circumstances are ahsoul. 

The decree must, we think, he affirmed with costs. 

m 3 Boia. H. C. Eep. 3$. (2) 7 Mad. E. C. Eop. 189. 

1 *,3t. E- 89- w 5 Calc. W. E, 68 Cir. EuL 

!s) 6 Moore Ind. Ap. 72. 
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[APPELLATE CRIMINAL JURISDICTION.] 

Criminal Beferenoe No, 84 o/1876, 

EEO. y. PARSAPA MAHABEVAPA. 

Contempt of Court — Criminal Brocedure Code (Act X of 1873), Sections 436, 

436, 471, 473, and 473 — Nuisance — Injunction to discontinue — Indian 

Fenal Code (Act XLV 0/I86O), Section 291. 

Section 473 of tEe Code of Criminal Procedure, wliicli, except as tlierein 
provided, forbids a Court to try any person for an ofEence committed m 
contempt of its own autliority, is not limited to oEences falling under 
Cbaptor X of the Indian Penal Code, but extends to ail contempts of Court. 

Beg, V. KuUdran Singh (I L. E. 1 AIL 129) dissented from. 

7 Mad. H. C Eep. Ap. XVII approve. 

Beg. V. Navranheg Duldheg (10 Bom. H, C. Eep. 73) followed. 

This was a reference made by A, E. Macdonald, Magistrate of 
tbe District of Nortb. Kanara, under Section 297 of tbe Code of 
Criminal Procedure. Tbe accused was tried and convicted by the 
Second Class Magistrate of HaHyal for continuance of nuisance 
after injunction to discontinue it under Section 291 of the Indian 
Penal Code. The injunction having been issued by the Magis- 
trate himself, Mr. Macdonald doubted the legality of the trial 
before that Magistrate ; and hence referred the case for the orders 
of the High Court. 

The case was heard by Melvill and Nakabhai Habidas, JJ. 

Neither the accused nor the Crown was represented. 

Pub Oueiam : — The Court does not think that it can follow the 
Allahabad High Oourt^^^ in holding that Section 473 of the Crim- 
inal Procedure Code, when it says that no Oouit shall try any 
person for an offence committed in contempt of its own authority, 
is to he limited to offences falling under Chap. X of the Indian 
Penal Code. The reasons given by the Madras High Court^^> 
for extending the section, at all events, to the offences against 
public justice and the offences relating to documents mentioned in 
Sections 468 and 469 of the Criminal Procedure Code are, in the 
Court’s mind, conclusive ; and a Division Bench of this Oourt^3> 

(f) (Queen v. KuUdran (I. L. E. 1 AH. 139), 

(2) Proceedings, 24tb March 1873 (7 Mad H 0. Rep Appendix XVII). 

^ (3) Beg, r. Navranheg (1C Bom. E. 0. Eep, 73). 


1876. 

August If. 
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seems lo have been of oiiinion that tbe section must be lield ap- 
plicable to all coniempts ol Oonrt. If tlie limitation imx^osed 
upon tliG section by tbo Allababad (Jouit bo removed, as ibe 
Court thinks it must, the section must neeessaiily l)o held applicable 
to llio casc^ now before it ; for tlio continnance of a inu‘'anee 5 
after the Magi4rate's injunction to desist, is dearly a contempt of 
the Magihfraio's anthuiity. 

The Court considers it must, tboiefore, annul the eonvictiou 
and sentence* 

AWc. — Beo ju addition to the casc'^ cited m this judj^ment the case of 
BitfaholIaJi (22 Calc* W.E* 49 Cr. Rul ), Queen r Jar/at Hal (f. L. E. 1 
Alb l(j2)i Quee?i v* Baki>Ji (I L. K. 1 All 193), and Rcg^ Guji K.om 
Barm (LL.E. 1 Bom. Bll). 


[APPELLATE OEIMINAL JUEISDICTION.] 

Reference No. 63 of 1876. 

Eia. «. LOCHA EALA'. 

Extradition — I%e Code of Criminal Procedure (Act X of 1872), Section 
157 — Wiu’rant — Police Officer. 

It i<i not essential to tlio validity of a warrant issued under Section 157 of 
Act X of 1873 that the Magislrato, issuing it, sliould he, at tho time he 
issues it, within the local limits of his jurisdiction. He may issue such a 
warrant from a place in foreign territory. 

This was a refereaoe from A. Borradaile, Magistrate of Ahmed- 
abad, imder Section 298 ol the Code oi Criminal Procedure. 

The Magistrate stated that Major Wodehonse, Assistant to 
the Poltioal Agent in Kattywai*, and Magistrato P. 0. in the 
ALmedabad District, issued from Camp Wadhw^n, a place in Eat- 
tywas, a warrant for the apprehension oi a non-European British 
,shbjfict, a r^eefc of an offence committed in Kattywar. The 
^ti?^^^|st£®^Mdre®sed.h> the Ponzdar of PdlyM who, though 
territpjy, .-was inyested with police pow^s 
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extending over Ohowrla, a village of tlie Dliandlinka Talxika of {lie 
Ahmedabad District, where the accused was captured in oxmi- 
tion of the warrant. Mr. Borradaile was of opinion tliat tlie war- 
rant having been issued from foreign territory was illegal and 
should be set aside. He considered ^Hhat the o [fender being a 
resident of the Ahmedabad District should only hax o been arrest- 
ed on a warrant issued by the Political Agent, under Bceiiou 11 
of Act XI of 1872, or, Major Wodelioiiso having been duly au- 
thorized {vide notification dated 10th August lS7d, published at 
page 802 of tbe Bombay Government Gazette^ dated 12th idem), 
on a warrant issued by Major Wodohouse, under Section 157 of 
the Code of Criminal Procedure, within the district, the issue of 
a warrant being a portion of the inquiry which Section 63 of the 
Criminal Procedure Code directs shaE be made in the district. 
The warrant was executed by a foreign fouzdar who has not the 
charge of a police station in British territory. Section 161, Crim- 
inal Procedure Code, orders that a warrant shaE ordinarily be 
directed to a police officer, but if no police officer be immediately 
avaEable, the Magistrate may direct it to any other person. In 
the present case the poEoe of this district were immediately 
available.’’ 


1S76 


Bra. 
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The reference was heard hy Kbmball and Nanabiiai Hakidas, 
JJ. 

Pee Oukiam : — Section 63 of the Oriminal Prooedtire Oodo has 
no application to the present case. The offence having hecn com- 
mitted in a foreign territory, the presence of Major Wodehouse in 
the portion of Ahmedabad District in which ho has jui-iadiction 
was unnecessary for the purposes of issuing the warrant. 

Major Wodehouse having jurisdiction in the place where the 
offender was found, it was competent to him, under the profusions 
of Section 157 of the Oriminal Procedure Code, to issue his war- 
rant for the arrest of such offender. 

The Palydd Thanadir appears to have been invested with police 
powers extending over the village where the accused was arrested. 
The issue of the warrant, therefore, to him was perfectly legal. 


B 456— rf 
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[Al^PELLATE CRIBIINAL JUIUSDICTION.] 

3876 in?n. » GOVISDt 

July 18. 

~ 3fitiiler — Ciifpahh homicide — fndlait Venal Code {.lei A'ZF of 18C0), 

iSictio/is 299 aiid 300. 

Wlipro tbe pritioncr Inoclpcl liis tmTc down, put one Inco on hor cliost, 
and sfruck her two or ihiee ’nultnt blows on llio late wifli Ihe dosed lid, 
producino; oxtr.ivasation of blood on the brain, and she died m consofinonco, 
cither On the spot, or reiy shortly afterwards, 

Meld, that there beini? no intention to cause death, and the bodily injury 
not being sufficient m the oidinary couise of nature to eau.se death, the 
offence committed by the prisoner was not mm dor, but culpable homicide 
not amounting to mmrdcr. 

This ease ms sent up for tlio confirmation, by tbe Iligb Oomt, 
of the sentence of doaili passed on tbe prisoner by E. P. Mactier, 
Session Judge of Satara, on a eonvietiou of murder. 

The first issue raised by Mr. Mactier was “whether Baldi, the 
prisoner’s wife, died from violence or not ? ” and he determined 
it in the affirmative, saying ; — 

“The medical evidence is clear on tMs point. The hospital 
assistant says that Balai died from efiiusion of blood on the brain, 
arising from a blow just above, and towards the inner corner of 
the left eye, and at this place, rather towards the corner of the 
eye, there is said to have been the external mark of a blow; 
tho inquest juryman, Eavji, says that there were ten marks of 
beating on the back in several places as well as tho contusion on 
the eye, and the hleedmg at the nose was probably caused by the 
blow in this neighbourhood. It is not very easy to say how far 
the beating extended to which the deceased was subjected, but it 
is clear that it was very severe, and possibly more injuries may 
have been iaflioted than are spoken of; the hospital assistant, 
however, is dear on one point, that death arose in this case from 
hJiuBioii of hlood on the hrain.^’ 

, raised was “^rfiether the violence was inflicted 

hN<tl^.‘.|*nB(ffi4r^^^-and thi^ too,' Was decided in the affirmative for 
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reasons wHcB. it is tmnecessaiy for the pm’poses of this report to 
state. 

The third issue was whether this was ^murder’ or the minor 
offence of culpable homicide?’’ In determining this^j the Judge 
said : — 


1876 


Ere. 

GoTIJNUiU 


“ I must hold that it was the more serious offence. There was 
no grave and sudden provocation, hut this last heating seems to 
have been the conclusion of a long-continued series of heatings 
and the violence committed was such that the prisoner in com- 
mitting it, took on himself the risk of causing death thereby 

^ iff ^ 


The case came on for hearing before Kbmball and Nanabiiai 
Haridas, JJ. 

DMrdjlal Mathuradds, Q-overnment Pleader, appeared for the 
Cro-wn. 

Their Lordships at the outset intimated to the G-ovornment 
Pleader that there was a difference of opinion between them as to 
what offence the prisoner had committed, and that the ease should 
accordingly be referred to Mblvtxl, J., for his opinion. 

In reviewing the case, Mx. Justice Kemball minuted thus : — 

“That the prisoner was exceedingly cruel to his wife, and that 
he was legally guilty of her murder, I have no doubt j but having 
regard to the chcumstanees, the age of the prisoner, and the mani- 
fest state of doubt of the Judge as to the what would be the appro- 
priate sentence, make me hesitate to confirm the sentence of 
and I am disposed to alter it to transportation for life.” 

Mr. Justice Nanabhai Haridas’ minute ran thus ■ 

“I am not satisfied that the prisoner intended to murder his 
wife. There is hardly evidence sufficient to prove the ‘inten- 
tion" or ‘knowledge’ requisite under Section 300 , Indian Penal 
Code. 

“That the prisoner acted cruelly, is quite clear. Still there is 
no evidence that he beat her otherwise than with his fist on the 
face, the blow or blows on the nose causing effusion of blood on 
the brain which proved fatal. The kicks on the back and the 
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1878 blows on the ebesf, worn nof tbo canso of death aecording to the 
doctor’s eTidunco. Tt is (juilo possible— by no moans impiobable— 
Gorisnt. {,]ia,t ho may have, as he sijn, only inlondod to chastise her, though 
rather sevemly. I am disposed to think his att s\im culpable 
homicidt not 'tmounting to mnrder, and tliat it is iitmishablo im- 
dor Section uOl, Indian i’cnal (Jodo. 

“No appaienl motive is shown for taking her life. 

“PiOple often sra^ivo such blows, and the piisoner may have 
only intended to caubo linit, though awaio tint hurt might pio\e 
dangerous.” 

Melvill, J. — I ■understand that these pioeeodings have been 
referred to me under Section 271-B of the Code of Criminal Proee- 
dm’e, in order that I may decide whether the offence committed 
by the prisoner was murder, or culpable homicide not amounting 
to murder. 


Por convenience of comparison, the provisions of Sections 299 
and 300 of the Indian Penal Code may he stated thus : — 

Section 299. Section 800. 


A person commits culpa- 
ble homicide, if the act by 
which the death is caused is 
done 


Subject to certain exceptions, cul- 
pable homicide is murder, if the 
act by which the death is caused is 
done 


(a) Wrth the intention 
of causing death ; 


(1) "With the intention of caus- 
ing death ; 


(h) With the intention of 
eansing such bodily injuiy- 
as is Hkely to cause death ; 


(2) With the intention of caus- 
ing such bodily injury as the of- 
fender knows io he likely to cause 
the death of the person io whom the 
harm is caused; 

(3) With the intention of caus- 
ing bodily injury to any person, 
and the bodily injury intended to 
he inflicted is sufficient %n the ordi- 
nary eowse of nature to cause 
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(o) Witli tlie knowledge (4) Witli the knowledge that the 1876 
that ^ ^ ^ £g imminently dangerom that j^^q. 

likely to canse death. it must in all prohalilUy cause deaths Ooyikba, 

or such bodily injury as is likely to 
canse death. 

I have underlin€di]iQ words which appear to me to mark the 
differences between the two offences, 

(a) and (1) show that where there is an intention to kill, the 
offence is always murder. 

(c) and (4) appear to me intended to apply (I do not say that 
they are necessarily limited) to cases in which there is no in- 
tention to canse death or bodily injury. Furious driving, firing 
at a maik near a public road, would be cases of this description. 

Whether the offence is culpable homicide or murder, depends 
upon the degree of risk to human life. If death is a likely result, 
it is culpable homicide; if it the most probable result, it is 
murder. 

The essence of (2) appears to me to be found in the words which 
I have underlined. The offence is murder, if the offender knows 
the particular person injured is likely, either from peculiarity 
of constitution, or immature age, or other special circumstance, to 
be killed by an injury which would not ordinarily cause death. 

The illustration given in the section is theifollowing : — 

“A, knowing that Z is labouring under such a disease that a 
blow is likely to cause his death, strikes him with intention of 
causing bodily injury. Z dies in consequence of the blow. A is 
guilty of murder, although the blow might not have been sufficient 
in the ordinary course of nature to cause the death of a person in 
a Bonnd state of health.’’ 

There remain to be considered (&) and (3), and it is on a com- 
parison of these two clauses that the decision of doubtful cases 
like the present must generally depend. The offence is culpable 
homicide, if the bodily injury intended to he inflicted is likely to 
cause death ; it is murder, if such injury is sufficient m the ordi- 
nary course of nature to cause death. The distinction is fine, but 
appreciable. It is much the same distinction as that between (o) 

.and (4), already noticed. It is a question of degree of probabi- 
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l<?7f> iity. rradically, I tUiuk it will geuerally resolve itself into a 
'iTtoTe ~ ^iOHisWei-ation of tlie natmo of the weajion used. A blow fiom the 
Govii,i)A. llht or a sti<‘k on a vital pail may ho likely to cause death; a 
wound from a sword in a that ])ait is Buflioiont in the ordinary 
( ouisc ol iialuii* to eaiiho dt atli. 

Ill the piosent ciso ilio prisoner, a young min ol 18, appeals to 
luAO kuktd hi-, wiie (a gul of 15) and to liavo stiuck her sewaal 
tiiups witli Ills fist on the liack. Thi'so blows seem to have caused 
her no serious injury. Hlie, lunvi'vi'v, fi II on tho gioimd, and I 
tliink that tho evidence shows that the piisoner then put ouo knoo 
on her chest, and struck her two or three times on tho Liee. One 
or two of these blows, which, from tho modioal evidence, I holieve 
to have been violent and to have boon delivered with tho closed 
list, took effect on tho giiihs left eyo, producing contusion and 
discoloration. Tho skull svas not fractured, hut tho blow caused 
an extravaaallou of blood on tho brain, and tho girl diud in con- 
soqueneo either on tho spot, oi very shortly afterwards. On this 
state of facts the Sessions Judge and tho assessors have found the 
prisoner giiity of minder, and he has been sentenced to death. 
I am mysolf of opinion that the offence is cnlpahle homicide, and 
not murder. I do not think there was an intention to eaiif-o 
death; nor do I think that the bodily injuiy was sufficient in the 
oidinaiy course of nature to cause death. Ordinarily, I thinlt, it 
would not cause death. But a violent blow in tho eyo from a 
man’s fist, while tho person strufk is lying with his or her head on 
the groimd, is certainly likely to canso death, either by producing 
concussion or extravasation of blood on tho smfaco or in tho suh- 
staneo of tho brain. A referonee to Taylor’s Medical Jurispru- 
cleneo (Bomih Edition, page 294) will show how easily life may 
bo destroyed by a blow on tbo head producing extravasation of 
blood. 

Por th®e reasons I am of opinion that tho prisoner should be 
convioiod of culpable homicide not amounting to murder, and I 
would sentence him to transportation for seven yearn. 

4 $^ Wtde? 'wm awrdingly passed by tho Court. 
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[APPELLATE CRIMINAL JURISDICTION.] 

EEQ. SAMBHU EAGHU. 18^6 

September 7 

The Indian Fenal Code {A( t XL V of 1860, Section 494) — Bigam y — “■ 

Authority of caste to declare a marriage Doid. 

Courts of law will not recogniae the authority of a caste to declare a mar- 
iiage void, or to give permission to a woman to re-mairy. 

Bond fide belief that the consent of the caste made the second marriage 
valid does not constitute a defence to a charge, under Section 494 of the 
Indian Penal Code, of marrying again during the lifetime of the first hus- 
band, or to a charge of abetment of that ofience under that section combined 
with Section 109. 

This was an appeal from the sentence of six Weeks’ simple 
imprisonment passed by H. Batty, Assistant Session Judge of 
Khandesh, on the appellant Sambhu for abetting the re-marriage 
of one Narbada, a woman of the Teli caste, during the lifetime 
of her first husband. Narbada herself was convicted and sentenced 
to two months’ simple imprisonment. The facts appear from the 
following extract from Mr. Batty’s judgment : — “ The facts of the 
case are not disputed, and are as follows : The complainant 
Ishr^m was legally married to accused No. 1, Narbada, about 14 
years ago. She lived with him till within 2 yeais of the present 
trial. She then returned to her parents. The complainant, Ish- 
ram, remained at Shirpur. 

On the 30th June 1876 accused No. 1 gave notice to the com- 
plainant Ishram, that, having discovered that he Was afflicted 
with leprosy, she had determined to re-marry. She called upon 
her husband, therefore, either to send a certificate of his cure, or 
to consent to her re-marriage. He replied by post. His answer 
has not been put in evidence by the defence, having apparently 
been lost. No evidence has been given to refuto his description 
of its contents. According to Ishram, the letter written at his 
dictation stated that he was too ill to come ; that N&bad4 was to 
bring her ornaments to Shirpur, and that if a few were broken it 
was no matter. Ishram denies that he gave any authority for a 
second marriage. Ahoiit three months after this notice, Narbada 
had the whole of the Teli caste convened to decide whether she 
Was justified in marrying again. 
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lliy. rmotically, 1 tliiuk it will gi-ucrally rpsolve itself into n 
■ eoiiskloration of tho nnlm-e of (ho weapon xised. A blow fiom tlio 
fibt or a btiek on a 'sital purf may bo likely (o c.uiso deatli; a 
wonml from a hword in a \iial jiait is SiulUeieut in tho oidinary 
eoHi'O oi. iiuturt' to eaube ib ath. 


In (lie pK'ciont nbo ibe jni'inner, a young man of IS, appears to 
Ii.m' kiiked Ilk ^\ile (a ifiil ot Id) iuul io have sliufk her beitual 
times \v ilh hk (M on tho liaek. Tlu sf) blows seem to have cauhed 
her no ‘.eiious iujmy. She, Jiowever, h 11 on tho ground, and I 
think (hat tho eiidenee shows that th(' pikouer then put one kneo 
on her cliesl, and htrudc her two or timoe times on tho fuoo. One 
or two of theso blows, which, from tho miHlieil evidence, I believe 
to have been violent and to have been delivered with tho closed 
fist, took, elfeet on tho ghl’s left eye, producing contusion and 
ili&coloration. Tho skull was not fractm-ed, but tho blow caused 
an OKtravasation of blood on the brain, and tho girl died in eon- 
secincueo cither on the spot, or very shortly afterwards. On this 
state oi facts the Sessions Judge and the assessors have found the 
prisoner guity of mm'der, and ho has been sentenced to death. 
I am myself of ojiinion that tho offouee is cnlpahlo homicide, and 
not mui’der. I do not think there was an intention to cause 
death; nor do I think that the bodily injury wns sufficient in tlio 
ordinary course of nature to cause dcvith. Oidiniiiily', I tliiuk, it 
would not cause death. But a violent Mow in the eye from a 
man’s fist, wHlo tho poison struck is lying with his or her head on 
tho gromid, is certainly Hkoly to cause death, either by producing 
concussion or oxtravaoction of blood on tho sui'faco or in tho sub- 
slancQ of the brain. A reference to Taylor’s Medical Jraispru- 
dence (Fouith Edition, page 294) udil show how easily life may 
bo destroyed by a blow on tho head producing extravasation of 
blood. 

For these reasons I am of opinion that the prisoner should bo 
eonvictod of culpable homicide not amounting to murder, and I 
would sentence him to transportation for seven years. 

' j was accordingly passed by the Court. 



VOL. I.] 


BOMBAY SEBIES. 


347 


[APPELLATE CEIMINAL JURISDICTION.] 

EEG.i? SAMBHU EAGHU. 1876 

September 7. 

TliG Indian Fenal Code {Act XLV of 1860, Section 494) — Bigamy — 

Authority of cat>te to detime a marriage void. 

Courts of law will not recognize the autbonty of a caste to declare a mar- 
riage Yoid, or to give permission to a woman to re-marry. 

Bondfde belief that tbe consent of tbe caste made tlie second marriage 
valid does not constitute a defence to a charge, under Section 494 of the 
Indian Penal Code, of marrying again during the hfetime of the first hus- 
band, or to a charge of abetment of that offence under that section combined 
With Section 109. 

This was an appeal from the sentence of six iVeets’ simple 
imprisonment passed by H* Batty, Assistant Session Judge of 
Khandesh, on the appellant Samhhn for abetting the re-marriage 
of one Narbada^ a woman of the Teli easte^ during the lifetime 
of her first husband. Narbada herself was convicted and sentenced 
to two months^ simple imprisonment. The facts appear from the 
following extract from Mr. Batty’s judgment : — The facts of the 
case are not disputed, and are as follows : T'he complainant 
Ishram was legally married to accused No. 1, Narbada, about 14 
years ago. She lived with him till within 2 years of the present 
trial. She then returned to her parents. The complainant, Ish- 
ram, remained at Shirpur. 

On the 30th June 1875 accused No, 1 gave notice to the com-* 
plainant Ishram, that, having discovered that he Was afflicted 
with leprosy, she had determined to re-marry. She called upon 
her husband, therefore, either to send a certificate of his cure, or 
to consent to her re-marriage. He replied by post. His answer 
has not been put in evidence by the defence, having apparently 
been lost. No evidence has been given to refute bis description 
of its contents. According to Ishram, the letter written at his 
dictation stated that he was too ill to come ; that Narbad4 was to 
bring her ornaments to Shirpur, and that if a few were broken it 
was no matter. Ishram denies that he gave any authority for a 
second marriage. About three months after this notice, Narbadd 
had the whole of the Teli caste convened to decide whether she 
Was justified in marrying again. 
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18?6 “ The prosecution dots not dispirte the assertion of the accused 

'iso. mcoling was rogulaily summoned, that a ciuorum nssem- 

SAMBim bled, and that an uuaniiuoiis voto was jassed in favour of there- 
'■ marriage. It is only contmded that tho oasto liad no authority 
to make such a dccihion ; that in the absenco of a sod vlnUi or 
phadhut, and in th<' absence of the husband al^o, it was contrary 
ti) the custom of tlio casti’ lor such maiTiagos to bo allowed, and 
that tho Joimurmuniage was not, thertd'oro, void at the time the 
«t‘(>ond marriage was coutj acted. 

“ Tlie aceusi d do not deny the eelehration of the j^dt marriage. 
The cumplidnanf, Isludiu, ohji ciul, alter solomuizxliou of tho mar- 
liiigc, that lie had not hem n'jiaid his maijiage expenses. It 
was on this ground, he staled, lie would make a complaint, unless 
they were delivered to him. Dining the progress of tho case the 
complainant, I&lurim, tendered a razimma Irom which he appears 
to have hoen willing to consent to the dissolution of his maiTiage 
with Narhada on receipt of the expenses svhich had boon incurred 
hy him. This ruzinnmd was of no avail to stop the criminal pro- 
ocrodiugs commenced, hut is put in evidence, apparently, with the 
ohjpct of showing that Ishiurn had not previously made any formal 
abrogation of his conjugal rights. 

“ Tho facts being in all esBeutiai points admitted, the question 
that remains for dochiou is one purely of law. 

“ The provisions of Section 494 appear to he somewhat rigid and. 
difficult of application in the ea^c oi low -caste Dindirs, among whom 
a eonsidcrahie amount of laxity is allowed in tho rules which 
regulate the dissolution of marriages. Section 494 doe.s not ad- 
mit ns a valid pica Iho ignoianeo or belief of the contracting 
parties as to the disbolution of the former maniagl. It provides 
that in any ease in which such marriage is void hy reason of its 
taking place during the life of the husband or wife tire contracting 
parties are liable, unless tho former marriage has been declared 
void hy a Court of competent Jurisdiction. If, therefore, the mar- 
riage has been declared void hy an authority not competent to 
jftsks such a decision (as in the case of a JPandi), tho accused 

» not be entitled to plead that he or she believed it to have 
^ charge being made, however, 

li^wa 4^5* feainst the male offender, there will be no 
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ground for a conYiction unless tlie ofEender knows or lias reason ^ 
to believe Ms partner in guilt to be the wife of another man. TMs 
distinction appears to have been observed in the case of Karsan 
Goja and Bai For in that case, though the High Court 

called for a finding as to the belief of the male offender on the 
validity of the alleged dissolution of marriage (he having been 
charged under >Section 497) 5 it appears that tMs finding, even if 
favourable to him, was not to have affected the liability of the other 
accused who was charged under Section 494. It would thus ap- 
pear that, if, under a , mistaken belief that the former marriage 
had been dissolved, a man contracted a second marriage with a 
woman whose first husband was living, he would be unable, if 
charged under Sections 494 and 109, to plead such belief. If, 
however, he were charged, not only with having gone through the 
ceremony, but with having consummated it by sexual intercourse 
under Section 497, he would then be able to give evidence as to 
his land fides^ and if he could prove it, would be entitled to an 
acquittal. To charge the accessory contracting party under Sec- 
tions 494 and 109 seems, therefore, in some cases to be a course 
calculated seriously to prejudice the accused, though it may be 
unavoidable where there is no evidence to show that the second 
offence (under 497) has been committed. The personal impression 
of the Court is, that a decision has been passed by the High Court 
to the effect that the man contracting a second marriage under 
such dixcumstanees was not liable to be charged under Sections 
494 and 109 as an abettor, and that he could only be charged 
under Section 497 ; but as, after some search, no such decision 
could be found, and the precise nature of the ruling could not be 
recalled, there seemed to be no authority for amending the charge 
as framed by the Magistrate. 

As the question of accused No. 2^8 knowledge or belief in the 
matter seems, therefore, to be irrelevant, the point which remains for 
decision is, whether the former marriage was void. The words of 
the Code are ‘ a Court of competent jurisdiction/ Whether a 
Panohayat^ except as specified in the illustration to Section 20 of the 
Indian Penal Code, could bo regarded as a Court at all, has not been 

cr) 2 Bom. H. C. Eep. 117 (2nd edition), 124 (1st edition) , see also Beg, r. 
Mmohar {5 Bom. H. 0. Eep. 17 Or. Ca.) j Xkemhor t. Umidshankar (10 
Bom. H. G, Eep. 381) j and MdU v. Gfomnd (I. L. E. I Bom. 97, per West- 
rgpp, O.eT., at p. 116). 
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^ deflmtely M Prom the illmfration adwHod to ahove, it seeras 
as li xt eoalcl not, on iUo muMia e,i ..cbm aU 

turn. \\hotaer it 'f^'tl'n-MMo-aidedasa(\xmtotx(xni 3 K.tentjmig. 
diction <•' ^wl-ne a m.innav> void, sma^^, fimn tlio ca^o of lieg y 
(>) ,,,! n, 

.‘’“It' I'-, lliu Uomts have ahvijs raoo.. 

mj' d the juh. Lud down hy c^taldidied fade .nsloms, nnlet 

l.D.mv. Iv Oi.yoM.d to moiaidv, as miiilledto conddciation lu de- 
•nmimm,. (h- , 3 „e.tKm oj Uw validhy oI a divoiee. Amon-the 
mvfi f.. Us oi <1,0 Jhn.lns i< is a vvidospuMd, il not a (orict, he- 
Hi, lha< Mhoie a ya,i/./»f/, sof/ ai hitov oi d, voice, has 

Ifcu^finta hy the hn^himd, ami a l\uitha>iat has detided (hat the 
^milage has been dis=„hed, the paKy so divorced is at Hberty 
to many again on r.^,a,,ieii< of the niariiago expenses inonn-cd 
by tae hi4 husband The nght of divorce appears, however 
by custom to be purely marital, though, aecorcUng to Gi'adv<2)’ 
amongst some of tho lower castes, divorco is obtainable by 
each, and the wwan may mairy again.’ Strange’s Hindu Law(.*) 
a so contains the iollowing remaiks Mamage having taken 
pLj. it vvoidd seem as if the right of divorce was, in gem 

eompetent to the "wife, unless hy ciistom > ^ * 

The exception may ho regarded as proving the rule, their being 
castes of tho lowest kind indeed) in which not only is divorce 
altamablo on either side, but whore, having taken place, ^ 

^oman may nuiiy again; such marriage is called mf/ru, being in 

familiar use at Bombay.’ Piom tbiM U wnnia ji j • ^ 

amsthe-.a/.ff,_;«e/m^ar or ii«t marriage can, in some castes, be 

liis, iiovvfwu’, hmitod appai-ontly to tho lowest castes, and whe- 
ther the leh caste (to which tho accused belong) is to be regarded 
as one of tlicsc, seems exiremoly doubtful. In Stecdo’s La7 .nd 
Customs of Hindu CiastesW the following repoii is giyen‘.-_ 
J>^g the husband’s life there can be no J in one caZ 
as the opinion of the JesW and Batee Telia, but is not laid 

iif luberito, p. 16. 
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down as the custom of the Marathi Teli. It was evidently the 
duty of the accused in the present ease to show that such a re-mar- 
riage was, under the alleged circumstances, permissible by the 
custom of their caste. They produced, however, no evidence ; and 
while it would hardly have been equitable to have called as wit- 
nesses members of the caste in a different locality, to have taken 
the evidence of those hving in the vicinity of the accused would 
have been nugatory, as they had already, by their votes, as is ad- 
mitted, unanimously attested the existence of such a custom. To 
call for their evidence would have been to offer an opportunity 
for the gratification of private grudges or personal partiality. 

The burden of proof was on the accused, and they were bound to 
show that it was the custom of their caste to recogni25e, as wholly 
void, marriages declared by the caste assembly to be dissolved ; 
that the caste assembly was competent to act upon the application 
of the wife, even without the presence or consent of the husband ; 
and that the marriage could be dissolved without any pharkJmt 
being given, and before the return of the maniage expenses to 
the former husband. They have failed to make out that such w^as 
the custom of the caste, though the mere fact of their having vot- 
ed for the dissolution of the marriage shows that a large number 
of persons believed it to be so. In the absence of proof of such 
custom the first issue must be decided in the negative. There is^ 
indeed, some ground for believing that the caste in this instance 
did not act quite regularly, as no marriage expenses were 
paid. 

The appeal was made to the High Court by Sambhu Eaghu 
alone. 

It was heard by Melvill and Nambhai H^hidas, JJ. 

Shdntdrdfn Ndrdijan for the appellant: — The Session Judge 
does not impugn the bond fides of the appellant or bis fellow-pri- 
soners, and should not have found them guilty. There is no ques- 
tion that the husband of Narbada was a leper, and that all he 
cared for was his expenses. He may, therefore, ho taken to have 
given a consent to the second maniage. The caste of the Telis, 
to which the parties belonged, regularly assembled and confirmed 
the dissolution of the first marriage. The second marriage was^ 
therefore, no offence. 
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1 S 76 IFonoumlU IL 8. Ndmunn Ifandllk^ GoTernment 

^ riuacLT, for tlio Orowu:— TliC real quPBtioxi in ilio case is, had 
Bamdiut tho caste autliorily to ilre!are Narhada'i^ lirst lYiaiTiags' Yoid ? I 
LAohtt, uh.s<-iic»Pj therr CuTP, of a pkavkimt from Narha- 

diiV ilrai- lui^haialj her SiH^isnd luarriagY* Yva.s (deuriy an oUViitto. 
Tii«‘ hi‘]ifJ! of the parfieri th'jf'a not a.lioet tlie legal (|Ue.stIon at all* 
3h:u (h KiAMr—'lliit' Acting Hosaioii Judge luas eon;didercd this 
ease A’ery euvta'uil)', inelilu* Court agrees in his e\)nelnsion. The 
Cenri d<u‘S lUYf. tiud it- estahliskinl tliut iiuu’o is any vtilid euBtoni hy 
■\r!neh a \vniiKni n[ the (-{eJe. of the* first aeeused (^an rhuni a rigid 
to marry agaiin hofMiise lu-r li‘e-])ami is a leper* ainl witlioui liav- 
ing oh'taiui'u n rehaM* jVoni him. Tim Couif does Jiol .ri*(‘Ognizo 
tile aurhorliy of (he easte to drchire a uianiago A'oidj or to give 
poniiis^ion to a womau to vt -marry, h'in^ "wife in this ease j and 
tlio iii>}»elliint '^v’ho p.eviormc"! Iho e^-remony of re-niarrlagCj pro- 
bahly acted in u k-oid y/eV In ]h i lliai ilu} ('onseut ol' tlio caste mado 
tile SiHMT id marriage val ill ; hut. lliongii that eireuiustance may be 
taken into aecYniTii in miiigahmi of puiiislimmit, it does not com 
stilute a deioneo to a <‘havg»? rualcr Bei-tion hod of tlitf Indhui Penal 
Ctxh\ or under Unit seotiou comh-Lned with Section 10;) of the 
Code. ThoAVairt eonilniis the co] Lviciioii ; lad, as tlu' appcdhint 
has already undergoiiL- iniprisennieiit for (lay>s, it remitfe the 
x'emaiiider oi; his senhuiee. 


[APPELLATK CIVIL JURLSDKJTION.] 

Gro-^s Approf/.'i A 7 ^v. 185 iv^d 2 J 1 of 1375 , 


i\h). 185 . 

Septem- TiiK C 0 LLECT 03 IL of TH .Vy A (S puci a t, Ai>prr.L -uvr ) r. PA DA B il A I 

\Hr j>uMA>Mr (SprcfArj Ekspunukxt). 

No. 24 -k 

DABABlTAIBOi^rAXJl (SvEci^h Appkclaxt) ik The COLLECTOll of 
THAN. A (Special lil•sPD^’m^^'T), 


CmiH Fee/ Aei Vlf of Softlous r> ff^ld 7— ’* — 7.<r?af m 
BaheUeStirvey Ad {Bomhuif) I of 1865* Stction dres->- 

Power of Qovenwieni to frame rnha vnder t/ie JBumhaj/ Suroej/ Act--- 
f 'Gomrnmeni Land-^Bmldiny '’-'Pvesmpiiov^Tiilcr 

hfTho iijeaTiiBg of OUuso Till, Section 7, of the Court Fees* Act TII of 

set aside an attachment on land shall in no 
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case be called upon to pay a higher fee than he would have to paj if he 187g 
were suing for possession of the land, . , z 

Accordingly, in a suit for setting aside a summa,ry attachment, under 
Bombaj* Act I of ISi-Jn, placed by the Collector on land held on a settlement AHAKi 
for a period not exceeding thirty years, the yaliio w^is held to be five times 
the assessment, and the stamp duty calculated upon it irrespectiye of the BAUABHAr 
actual market valoe, or the amount for which the land was attached. BoaiAiiTJi. 

The liolder of a cocoanut oart in Bandora in the Island of Salsette in the 
Thana District, paying an annual assessment of Rs. S9 to G-overnment, built 
a bungalow upon it without the permission of the Collector, who, under the 
rule purporting to have been issued by the Government of Bombay on the 
IstFebrnary 1869 in accordance with the provisions of Section S5 of Bombay 
Act I of 1866, demanded from him a fine equal to sixty times the assessment, 
and, on the plaintiff’s failure to pay the fine, summarily attached the land 
under the provisions of Section 48 of that Act; — 

Held That the Government of Bombay had no authority to make 

the rule of 1st February 1869, and that Section 85 of the Survey Act provid- 
ing no penalty for building without the Collector’s permission, the attach- 
ment was illegal. 

That the expressions Government land” and ‘'Land belonging 
to Government” in Bombay Act I of 1865 mean land of which Government 
is the proprietor, and do not apply to land in which the proprietary right in 
the soil vests in a private individual, whether or not it be subject to the 
payment of assessment to Government. 

(^rdhf ). — That by virtue of uninterrupted enjoyment for more than thirty 
years the plaintiff: had, under Section 1 of Regulation Y of 1827, acquired a 
prescriptive title to the land, and had become its absolute proprietor. 

Wlietlier the amount of the fine, contemplated in Section 35 of 
Bombay Act I of 1865, if not paid, is a charge leviable by summary attach- 
ment under Section 48. 

These wore special appeals in the same suit from the decision of 
W. M. Oogblan, Judge of the District of Tbauaj amending the 
decree of W. H. Orowe, Assistant Judge. 

The material facts of the ease are as follows : — 

The plaintiff occupies a piece of land in the village of Bandoi'a, 
planted with cocoanut trees and subject to an assessment fixed at 
Es. 39 per annum. In 1870 the plaintiff out down one or two 
cocoanut trees and built a bungalow, on the sitoj as he alleged in 
his plaint, of some ohawls or huts and a bakery that formerly 
stood there. The defendant (the Collector), under Mos. 4 and 8 
of the rules framed under Section 35 of Bombay Act I of 1865, 
and issued on 1st November 1865, inflicted on the plaintiff a fine 
of thirty times the fixed assessment of the whole survey number, 
and this fine the Collector dotihled under the Supplementary Eules 
framed under Government Eesoliition No. 436, dated February 
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mo Ibtj 18G0, IB con-'.equoDpe uf the plaintiff not liaTOig obtained the 
tb<‘ C]oller‘for bcdoro bniMing. The total iiuo thus 


Tim or 
Tniijc i 

V. 


hviid, IhrTi'inre, rnnoiiufed to hi^vty thneH tlio fixed asst?ssmcni of 
thi'MHiiiie hiiney number, vk. Ih. 2y}i0, Tim smii not baying 
biHui p.iul, tlie pLiintiibs property summarily attaeliod by tlie 
tblh^elni, limbr Sietion -Ih oi* lloinKiy id ] of i8(>j, aiidibe 
jkuiitdi, aeioftlinirly, brouglii iliu^ suit, junuiig to liavo tbo at-* 
ta(biiieiii reincuiMb The I md hniag valued at five times the snr- 
vey ^i/.. l!s. 1 Ho, the plaint was stamped with a stamp 

of the \aluouf U,s. bq nei f»rding to tlu‘ }n’ovisiom' of Act VU ol 
1870j »SfU‘ti()U 7, (laii'^e V, Huh-bection (d), IToviso (1), Scbodulo 
1, No, 1, and Hehednle II. 


The plainlitf alh'ged a tiilo to this land dating from 1809, and 
claimed to he the absolute owner, subject only to the annual 
assessment, and not a men^ occupant of Government land, con- 
tending that, even if his tenancy under Governmeni were proved, 
the Survey Act of ISGo could not have retrospect iv(3 elfect. Ho 
aho alleged that the bungalow was erected on Ibo site of a build- 
ing previously in existence on the same spot. 

The Collector answered ipfer aim that the plaintiff's bungalow 
was unco nnecic4 V ith any agiieuliiiral pimpose, that he liad not 
obtained peimission to build it, and had thus rendered himself 
liable to tlie fine demanded, that liis allegation as to the existence of 
the previous hidldings was incorreei, and that the plaint was im- 
properly valued. 

Thi^ Assisitmt Judge hold the plaint properly stamped, and that 
the plaintiff was not liable to the fine imposed by tho defondant. 

On appeal by the Collector, tho District Judge held that the 
Assistant Judge had used Act VII of 1870, Section 7, Clause 5 
{(i) (1) as tho test to asuortain the vahio of the land, which in his 
ojanion was incorrect, llo looked on the provisions in that section 
as applicable only to suits for possession, and as not being intend'- 
ed to furnish a test as to whether the amount for which land is 
attached exceeds its value. 

The Judge tether hold— 

^0 see anything in the circumstanceB of plaintiff^s 
Mm as an occupant of Government land &om 
^5 of Bombay Act I of 1865. 
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find that iiEder Section 35 of Bombay Act I of 1865, and 1370 
the Etiles framed under that section, the plaintiff is liable to a fine Xsb Gollisc- 
of thirty times the fixed assessment in the land, Es. 1,170. or* 

TnANA 

“The penalty imposed is sixty times the assessment, or Es. 2,340* v. 

I)ai>abfa£ 

“ This penalty was imposed under Eules 4 and 8 of November Bokanji. 
1 st, 1865, under Grovernment Eesolution No. 4507, and under the 
Eule of 1 st February 1869 under Grovernment Eesolution No. 436. 

“ The Eules 4 and 8 of 1865 authorize a fine of thirty times 
the fixed assessment for approjDiiating land to building sites. 

“ The rule of 1869 authorizes a fine of double the amount if 
the land be appropriated without the Oollector’s permission. 

“The provisions of this rule are ultra rires. Section 35 of Bom- 
bay Act I of 1865 authorizes Grovernment to fix the amount of 
fine to be paid for this appropriation of land to a purpose not con- 
nected with agriculture, but gives no power to Government to fine 
for failure on the part of the occupant to obtain permission from 
the Oolleotor. The cause of the fine contemplated in Section 35 is 
the appropriation of the land, not the failui'e to obtain permission. 

“ Judgment for plaintiff for the removal of the attachment to the 
amount of Es. 1,170.’’ 

The special appeal was heard by Melvill and Kemball, JJ. 

Shdntdrmn Ndrdyan for the defendant Dadabhai Bomanji 
The District Judge was wrong in taking additional stamp duty* 

In a suit for removal of attachment placed on land paying assess- 
ment to Government under the thirty years’ settlement, the proper 
test for ascertaining the market value is that given in Act VII of 
1870, Section 7, Clause v {d). Clause viii of the same section 
shows that in no ease is the stamp duty to exceed the fee leviable 
on a suit for possession. 

The land on which the plaintiff has built Ms bungalow is a 
coeoanut oart, in which there were chawls and a bakery. The 
bungalow was not the first building upon it ; and no one raised 
any objection wMle it was under construction. The rule under 
which the CoUeotor demands the fine, purports to have been issued 
under the authority of Section 85 of Bombay Act I of 1865 ; and 
provides for the infliction of a fine not exceeding double the ' 
amount leviable under the rules. 
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Thu Cohec- 
TOE or 
ThXna 

V. 

DapXiihai 

Homakjti. 


In the first pkce the Govorumpixt is not authoriKed to issue such 
a rule. See lidmr/iraNlm Bffjmji v. Vi-^ktin Bupuii 7) ndn/larB') 
And the rule I’efers to a Ar.-.t ajipropriation of the land to other 
than airrirdtiu’al purposes; the (iimvals .md the lukery having 
existed heiore, (ho present hungulow is not such an ai>propiu- 
tiou 


Tlif Collector’s demand is, tlunefoip, uuatlioiized, ,ind Ids at- 
tachment illegal, ypotion Jjh of llomhay Ad I ot iKOd is in the 
nature of a penal clause, and must he constiued strictly. The 
penalty does not attach till pfu-niission to hiuld is asked tor, which 
it never was in this e.iso. The Collector may suo for damages or 
for an injunction, hut he cannot attach. 

But the plaintiff has hy his unintermpted oecupation of the land 
become an absolute jn-opriotor; for ho is not and never was a 
tenant of G-overnment land, to which alone Section 34 applies. 

Jlomurahle YiUtwanaih Naru>jn>i Acting Government 

Pleader, for the CoUoetor of Thdna : — The plaintiff admits that the 
land is garden land, and that he pays the ordinary assessment and 
local and other cesses. The bungalow was undoubtedly built -with- 
out the Collector’s permission, and is not rrsud for any agricultural 

(i) Cml referred case 8 of 187 i, decided bj Wesfiopp* CJ., and 
Lai’pent, J , 27tli July 1875. Bombay H. 0* Printed Judgment^?, 1875, p. 
184, not reported Tins case does not in fact establisb tlie proposition for 
wbieli It was Cited. It was there decided, on the* construction of a docu- 
ment that the plaintiff was not entitled to be repaid by the deiondant, his 
assignee, the amt)xiiit of the Ene recorored by the Collector from the phim- 
tiff, as the immediate tenant under Go\ eminent, under See. 85 of Bombay 
Act I of 1865, m respect of a budding erected for other than agricultural 
purposes by the defendant without the permnsion of the Collector, on land 
sold by the plamliff to the defendant, and forming part of a surrey field 
held by the plaintiff as occupant. The learned Judges, wMh pointing out 
that Section 85 contained m provision that the Oolieetor might impose a 
fine, in the event of the occupant or any person claiming undor 1dm by 
assignment or otherwise rendering the land unfit for culuvatlon without the 
Collector’s permission, nor mj provision as to the liability of a lessee or 
assignee of an unreGOgnized share of a field to recoup the occupant, declined 
^to e^epr^ss mj opinion on the question whether the Collector was entitled 

his proper remedy would havO 
ntiff and defendant to restrain 


W fine ^om Sie plaintiff, or whether 
Hoil' am ih^imetion against the plai 
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purposes, but is let out on rent. Section 35 of tbe Survey Act 
applies, as also tlie rule made under its autboiiiy. The plaintiff 
is nothing more than an occupant of Government land. The 
history of land in Salsette as given in the early Eegulaiions shows 
that the plaintiff has failed to comply with the conditions under 
which the Government proposed that the ryots might be made 
proprietors. The plaintiff is, therefore, not a proprietor but a 
tenant under Government ; and he cannot build as he pleases. It 
was the plaintiff’s duty to ask the defendant’s permission before 
he commenced his buildings, and in not doing so he has clearly 
violated a law. His claim should, therefore, be rejected with 
costs. 

The judgment of the Court was delivered by — 

Melvill, J, : — In this suit the plaintiff seeks to remove an at- 
tachment placed by the Collector of Thana on a cocoanut oart 
or garden situated in the outskirts of the town of Bandora in 
Salsette, which the Collector has attached in order to levy pay- 
ment of a fine of Rs. 2,340, being sixty times the assessment on 
the oart, imposed as a penalty in consequence of the plaintiff having 
built a bungalow in the oart without the Collector’s permission. 

A preliminary question arises regarding the sufficiency of the 
stamp upon the plaint. We agree with the Assistant Judge that 
the stamp is sufficient, and, therefore, the additional amount which 
the District Judge has levied from the plaintiff must be refunded. 
Clause viii, Section 7 of Act YII of 1870, prescribes that in 
suits to set aside an attachment of land, or of an interest in land 
or revenue, the fee shall be according to the amount for which 
the land or interest was attached: piovided that, where such 
amount exceeds the value of the land or interest, the amount of 
lee shall be computed as if the suit were for the possession of 
such land or interest. The word '‘value’’ in the last clause must 
be construed in the same way as in the previous clauses of the 
same section, and, therefore, in the case of land held on settlement 
for a period not exceeding thirty years, and paying the full as- 
sessment to Government {which is the present case), the value 
must be deemed to be a sum equal to five times the survey as- 
sessment. The meaning of Clause viii evidently is that a per- 
son sffing to set aside an attachment on land shall in no case be 
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THE IXDIA^^ LAW HEPOKTS. [T()L 1. 

eallod upon to pay a higher foo than he would haye to pay if he 
weie suing for po^se«sioH of tho land. 

’We pioeocd now to eon-idoi the merili of the ease. The plain- 
till holds tlio land wldeh has liecai atiaehed iindtr a tiih^ which 
has hoeii pioved to e\ten<l hack, at all cnonfs, to the 1815, Ixi 
1809 lio eoinmeneed to Iniild a hiingilow upon it, which was eom- 
pletcd in 1871 : and towanls the close oi that yoar hiMwi^ad a 
notice that his land wms atiarhed and would ho sold in wiii^Liciion 
oi a fine ol Us. 2,8 10, to which he had rendered hiinseli lia])io by 
building without liaving ]u<wiously ohtaiiudtlic Uollec toi’s per- 
minsion. The authoiity relied on in support oi this proceeding is 
Beciion 35 of Bombay Act I oi 1805, and ceifcain mbs pmpoiting 
to have been made under that section by the Ixovernment of Bom- 
bay. Section 35 of Bombay Act I oi 1805 is as follows:-- 

is hereby deolaied that an occupant of any Government 
land is entitled, in viiiue of his oeeupanoy, to erect farm buddings, 
construct wells or tanks or make any other impiovenients thex e'- 
en for the better cultivation of the land. But if an occupant wishes 
to appropriate the land in his ocoiipanoy to any pimpo^e uncon- 
nected with agriculture so as to destroy or injure it for eulti'\^ation, 
he shall first obtain the Collector's peimission, wdiich shall he 
given on payment of a fine fixed according to such rules as may 
from time to time ho prescribed under the ordei^s of the Governor 
in Council, and on entering into a written agreement to pay, in 
addition to such fine, the annual assessment w’hioh may have been 
fixed on such land at the settlement then current, and which shall 
remain liable to revision at any future settlement of the distiict/' 
The rules prescribed by the Government of Bombay under this 
section will he found at pages 123 and 124 of Mr* Naiine^s lie- 
venue Hand-hook, They are dated 1st November 1865, and fix 
the fine to be paid under Section 85 at a certain rata per acre, or 
at thirty times tho fixed assessment, whiohovor of the two may be 
the greater* Subsequently on the 1st February 1809 the Govern- 
ment promulgated another rule, which is as follows; — 

^Hn oases where the occupant has diverted Ms land to other 
^ha^,Sj^ipultural purposes without having obtained tho permission 
ble to a fine not exceeding double 
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It is under tMs last rule that tlie Collector has made the plain- 
tif[ Kable to a fine of sixty times the assessment. We agree with 
the District Judge that it was not within the power of the Govern - 
ment of Bombay to make such a rule. Section 35 of the Act 
declares that a person wishing to apply his laud to certain pur- 
poses must first obtain the Oollector’s permission and must pay 
a fine ; but it is silent as to any penalty for making such an ap- 
plication of the land without having obtained peimission. This 
may have been an oversight on the part of the Legislature ; 
though it is difficult to think that the omission was accidental 
seeing that in a preceding and a subsequent section (Sections 33 
and 39) care has been taken to provide an express penalty for 
the unauthorized approimation of certain lands. More probably, 
it was considered that the OoUeotor would have an adequate re- 
medy in an injunction of the Civil Court against any one who 
might commence building without permission, or in a suit for the 
removal of the building, or for damages However this may be, 
it is certain that no penalty has been prescribed by Section 35 of 
the Act, and that the Governor in Council has not been authorized 
to make a rule on the subject. 
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It follows that the attachment placed by the Collector was in 
pursuance of an authorised demand, and we might on that ac- 
count at once order it to be set aside, leaving the Collector to per- 
sue any other remedies which he may have against the j)laintiff . 

But we think that, if the plaintiff is liable to the payment of 
any sum of money on account of the building of his bungalow, it 
is not desirable that we should raise the attachment, without in- 
sisting that such sum of money should be first paid. Such a pro- 
ceeding would be beneficial to neither party. If Section 35 of 
Act I of 1865 be applicable to the case, then the plaintiff was cer- 
tainly bound to pay the fine therein prescribed before he com- 
menced building and though it may be doubtful whether, if the 
Act be construed very strictly, such a fine, not having been paid, 
is a charge leviable under the Act (within the meaning of Section 
48) by a summary attachment, yet it is certain that the Collector 
could recover it, together with costs, in a suit for damages, and 
could then attach the plaintiff’s land and house in the ordinary ^ 
course of civil procedure. Under these chcumstanoes it is better 
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for both parties that we 4ioiild dcddo that which is the snhstin- 
tial question at i‘=^sne between them, viz, w'heiher the plaintiff is 
litible to any, and wluit, fine iiiider the pioNidons of Section 3a of 
Bombay Act X oi lS(r>. 

That sertion is in applieibh' only to oreupmts of 

Goveinment land ; and the Inst (piedion vhuh aiias vliat is 
meant by Go^eninieiit land ’’ It haidly to he Mipposed that 
tho w'oid is nieie snrplu'^uqe, ,uid ihif the (vpios*- 

sion^'^any Govdnnient land is ecpihiihmi to “any land It 
is lathtr to bo iuJuied ilut tlu* inni a])pli«fe to a paiiietdar de- 
scilption of land, to the exclusion of land oi adilh rent de^euption. 
This suppobition is boine out by a icdeienoe to Btetion 11 oi the 
Act, which authoiizes Sa 2 \oy Oiiicexs to enter “ any lands, whe- 
ther belonging to Government or to pilvate individuals, and whe- 
ther assessed to the public le venue oi ptutially or wholly exempt 
from assessmenl.^^ The “ Government land ’’ spoken of in Section 
35 is, we tliink, the same thing as land bidonging to Govern- 
ment spoken of in Section 11, and must be understood as used 
in the same sense of contra-distinction to land “belonging 
private individuals.^^ And it is also clear fiom the W’ords quoted 
from Section 11 that the distinction between Govcmnient land 
and land belonging to private indhiduals is not to ho sought 
in the payment or non pajment of asst '^sment. The distinction, 
therefore, which is intended, must, we think, have leference to the 
proprietaiy lights in the soil : and the expresbions “ land belong- 
ing to GoFeimnent and “ Government land can only mean land 
of which Governmont is tho propiietor, and do not aiqdy to land 
in which the proprietary right in tho soil vasts in a private indi- 
vidual, whether or not xt bo subject to the piayment of assessment 
to Government. This appears to us to be the only method oi con- 
Btruing the Act consistently with itself ; and it ib, moreover, a very 
reasonable construction of Beotioii 35, taken by itself : for it can 
hardly be supposed that the Legislature intended to restrict the 
full enjojonent of his own land by an absolute proprietor of the 
soil. 

r necessary for us to discuss the much-vexed question, 

point of view the land in India is to 
the property of the State or of iudivi- 
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duals, and whether the State dues are a rent or a tax. That 
question is not now of much practical importance, seeing that 
every occupant of a field has his right of conditional occupancy 
guaranteed to him by the Survey Act as a transferable and herit- 
able property. No doubt the preamble of Regulation III of 
1814 declared that “ the ruling power of the provinces now subject 
to the Government of Bombay has, in conformity to the ancient 
usages of the country, reserved to itself, and has exorcised the 
actual proprietary right of lands of every description.” The cor- 
rectness of this statement is very questionable. The reports of 
Elphinstone, Chaplin, Grant Duff, Robertson, and others, indicate 
very clearly that a large portion of the ryots, and specially the 
mirasdars, are, according to the ancient usage of the country, 
proprietors of their estates, subject to the payment of a fixed 
land-tax to Government. The subject will be found discussed at 
considerable length in Sooryahhan v. Btihajee and another But, 
at any rate, the statement in the preamble of Regulation III of 
1814 is consistent with the alienation of its proprietary rights by 
Government, or with its recognition of the existence of proprie- 
tary rights in individuals, in particular instances, whether before 
or subsequently to the Regulation. It is edso consistent with the 
capacity of private individuals to acquire proprietary rights by 
possession advwse to the Government, as prescribed in the subse- 
quent Regulation V of 1827, or any other law of prescription or 
limitation. It is, therefore, open to us to consider whether the 
plaintiff has, either by aUenation, recognition, or proscription 
acquired a proprietary right in his land. ’ 

^ The early history of the revenue administration of Salsette is 
given in great detail in Regulation I of 1808. From this it nn 
^ars (Section 20) that in the year 1788 it was proposed by 
r. Parmer the officer locally in chai’ge, “to encourage persona 
to pursue the cultivation and general improvement of the Oom- 

its of them labour and expense, and at the same time securing 
e ompany, as lords of the soil, a fair particijiation in these 
mprovements, so as, in his idea, to convert the system of ntX 

Som, on tk. port „l a. 
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1B76 Bomtay and the (joint of Birectors iollowcd this proposal: and 
Thx. Ool- 17^di tlio GoTeraor-U’OUtuul directed further iiicpdiy to be 
nude, as to wladlier the ]ao])eity in the soil was -^ebtod in the 
Company or in the oteupanls, btibject only io tlioir ]Hiym(mt to 
Goveimmnl of ike tolui, or tnuic^ty of the no]K The inquiiy was 
inadfe and eeit lin lenijioi ary chan e;f*s were iiitiodneed in Iho re« 
venue hjsficu; bui the nsuli not lieinn satlslacdory, ilr, Hivett 
Curnae (iiku had huceudtd j\[i Fanner) jecoinmendMl in 17D6 
that the Goveniineni sliaie in the ciop bhould bu i(»dueed fiom 
onedult to onedhbd (Sediun 38), and, as d fmtlier and neeossary 
ineentivo to tlio piojeett'd impiovenumi, AIi. Ui\eli Uarnac uig- 
gested that “the Cooriinibet^s’’ (ivoonhees) “ Bhould be admitted 
to a defined and ceitain intercfct in the land they respectively 
cultivate, their occupancy liavino* liitlierto been imdeistood to b© 
founded rather on pieseriptive than positive right; for removing 
all doubts respecting which, it &lioiikl he publicly feigiiified to tho 
ryots that the perpetual possession oi the piopeity hchl by their 
forefathers would be secured to them by written df^ecls as long as 
they continued to pay tho rent to be settled lor their respective 
local extent of cultivation^’ (Bection 21)* These proposals met 
with the entire appiobation of the Bupreme Government, as 
expressed in their letter of the 27th January 1797, which included 
Hiewdse their recommendation “that the piivilego of selling or 
transfeiring their lands should be conferred on tho Cooruinbets 
as the hcreditaiy pro]iiiotors of their leept'Ctivo occupanoies, 
under such lules and rostiictions as tlio Govoxmuentof Bombay 
might judge proper to presexibe for the secuiity ol the public ro- 
venue : tho principle of wdiidi was, to continue to rate iho fixed 
domp-jara part of tho rental in grain instead oi money, lor the 
purpose of guarding against the gradual diminution in value of 
tho precious metals” (Section 81)* Tho Court of Directors were 
pleased to signify, under date the 20th March 1799, theix’ eon- 
otirreneo in these proposals, as having for objects “an increase of 
the revenues, a decrease in the expense, and an amelioration in the 
condition of the inhabitants.” Tho result was that the new system 
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tioH being introduced (wHcB. has unfortunately been abandoned in 3.876 
later settlements), that if the grain assessment sbouldbe commut- Ool- 
ed for cash payments, there should be decennial yaluations for 
the purpose of guarding against the gradual diminution in the value ^ 
of Silver. On the 1st May 1801 the Government of Bombay again 
signified its acquiescence in the principle of this arrangement, and 
declared that the cultivators were henceforwaid to be the full pro- 
prietors of their respective tenures (Section 41), and shortly after- 
wards the Governor in Council issued a proclamation (Section 43) 
in which he made known for the particular information of the in- 
habitants of Salsette that, in pursuance of his determination, com- 
municated to them on the 12th June last, to ameliorate their situa- 
tions, by rendering them perpetual proprietors of the soil they now 
occupy, under a very moderate and fixed rent payable to the Gov- 
ernment, formal grants of the property in question will be issued 
through the Collector, under the seal of the Company and signature 
of the Secretary to Government, to such present occupants of the 
soil in Salsette as may be desirous, and shall, in consequence, make 
application to the Collector on the spot, or to the Government of 
Bombay, to obtain them.^’ From Section 45, Clause 3, it appears 
that only four persons actually availed themselves of the deeds 
offered to them, the reasons being thus stated — favourable 
so ever these deeds of property were esteemed in prospect, yet, 
from several causes, only four have been actually taken out, the 
Natives being under the less inducement to apply for them, or to 
pay the fee of five rupees, which had, since the 30th of September 
1806, been established on each, that they have conimued imdistmh^ 
ediy in posBesnon of all the advantages derivable from them : whilst, 
on the other hand, they have had in object to obtain a modifica- 
tion of them, by rendering the present decennial valuation of per- 
petual batty-rental as permanent as is become that revenue in 
kind ; ^ ^ ^ ^ ^ added to all which not a few of the Ooorumbees 
remain attached to the ancient practice of their forefathers, and 
are apprehensive of binding themselves to a specific revenue by 
positive engagements, where, from circumstances of season joined 
to their own limited means, they might prove unable to withstand 
such casual disadvantages.^^ 

The Assistant Judge, referring to the proclamation and to the 
form of deed given in Section 44 of the Eegulation, observes that 
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accepted the conditions offered, and that his teiinie is different to 
that of any other ootnpnnl of (iovt'}nin(nt land, noi that ho pos- 
sesses any grant entitling him to any piiYdege or e\iniption. In 
this view the District Judge appeals to ha\e eouruned 


Now it appears to ns tlui. ])oth the Asdsiant Judge and the 
District Judge have f{tlh‘n into an eiior in iudduig that tho 
plaintiff is piejudLced by tho non-accoptanco ol a title-deed, 
Wbiihei, if a deed had been oifeied to lum and reiu'^rd, suoli a 
result would have followed, as the Uouits below suppose, it is not 
necessary for ns to deloimine; though wo may lemaik that tho 
words italicised in the passage cpiotcd above fiom Section 45 of the 
Begiilation, and other portions of the same Eegulaiion, show eleaily 
enough that the non-acceptance of the deeds was not at the time 
considered either hy the eultivatoia or by the Crovcrninent as in any 
way working a forfeiture of the lights and privileges wLieh had 
been bestowed or offered. But, in fact, there i^ notliing to show 
that title-deeds were ever offered to persons in the position of the 
plaintiff. It is true that the Goveinmenffs proclamation pur- 
poitcd in the first paragraph to be addressed geneially to ‘Hhe 
inhabitants of Salsetle hut it is dear from paragraph 3 of the 
proclamation, and from the form of tlie title-deed given in Sec- 
tion 44 of the Eegulation, that the title-deeds were intended to be 
given only to the cultivators of hait^ or rice land. If there he 
any doubt on this subject, it is at once removed by Section 
which in&ims us that, ^Dmder date the 18th of July 1801, the 
Collector reported Hs having given the most public notice of the 
rates fixed for the receipt in money of tho batty revenues for ten 
years, transmitting at the same time drafts of the deeds of pro- 
perty to be interchanged with all possessors of batty ground pay- 
ing revenue or quit-rent, and a list of those occupants of the soil 
to whom these deeds should be apj)lieaHe, to the number alto- 


gether of teu thousand four hundred and sixty-nine, of whom 
thirty-six were distinguished as immediately desirous of availing 
.^Ms^lyes of the grants in question/’ The form of these deeds 

Government, they were returned to 
ojf the proclamation, to be dissominaled 
of the inhabitante {Section 43). It 



VOL, I.] 


BOMBAY SEEIES. 


865 


appears, tkerefore, that the title-deeds were mtoEded for a specified 
ninaher of possessors of hatty ground, and there is nothing in the 
Regulation to show, or even to suggest the idea, that similar' title- 
deeds were offered to the occupants of cocoauut oarts. These 
oarts had always been, and continued to be, dealt with on a 
different system from that applied to batty ground. This system 
is described in Section 40, from which it appears that the Mara- 
thas had observed the practice of taxing the oarts at seventeen and 
fifteen rupees per bega, from which they deducted twenty-five 
per cent, for the ground occupied by wells, tanks, houses, and un- 
productive spots. Mr. Eivett Carnao proposed, under date the 
23rd of April 1800, to reduce the rate to twelve rupees per bega, 
“a modification which, leaving the rental still higher than the 
proprietors could afford to pay as a net permanent assessment,” 
the following rules were, under date the 2nd of January 1807, 
prescribed to the Collector for his guidance in respect to the oart 
assessment : — 

“ Those that were rated by the Maratha Government at the 
gross amount of seventeen rupees per bega, to be now assessed 
at the rate of ten rupees per bega, without further plea or deduc- 
tion in the whole measured extent, however occupied. 

“Those that were rated by the Maratha Government at the 
gross amount of fifteen rupees, to be now assessed at the rate of 
eight rupees and a half per bega on the whole measured extent, 
however oem^piedP 

The section goes on to say that these rates had been extended 
over the Island i and that some oarts having devolved to the 
Company, as well as certain baghat or gardens, these descriptions 
of tenure were, on the 1st of May 1801, ordered to be sold, subject 
to a fixed quit-rent in perpetuity, as accordingly took place on 
the 15th of July following, the rent on the gardens being fixed at 
two and a half rupees, and on the oarts at twelve rupees per bega, 
which rate was afterwards altered to those specified in the rules 
above quoted. 

Fiom the statements contained in the above section it appears 
that the terms granted to the possessors of cocoanut oarts were 
in every respect to their advantage. The cultivators of batty 
ground had, as we have seen, been deterred from accepting title- 
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1B76 deeds, soma of tliem teeause iliey desirod a iSxed money assess 
Tirj 3 Ccm- others because they dxmcled any Mad of fixed assess- 

lEoroE OF ment. These deteiTent causes could have kid no oi^eratioii in the 
tt ^ case of the hoiclcrs of tho oarts. These oarts had always been 
rated at a fixed money a^sushincnt : and tho only efiVd of the 
changes intiodiieed in 1800 and 1807 was to reduce that money 
assessment, and to inercaso the seemiiy of tho loxnuo* If then 
title-deeds had heon offoicd to tho holders of oaxt*=5, there can ha 
little doubf that they would all haYO accepted them gladly. That 
they did accept the faTourable teims oil'ered to them, there can he 
no doulit. The plainliirs position, therefore, is quite unaffected 
by any projudieo aiising fioni a supposed omission on the part of 
those through whom ho claims to aTail themselves of the teims 
offered to them hy the Q-ovornment. 

What, then, is that position ? From Section 40 of the Begula- 
tion it appears that from 1800 until 1808 (the date of the Bogula- 
tion) the occupants of oart were tieated as proprietors/’ and that 
in 1807 the assessment was fixed on the whole extent of the oarts 
however occupied/’ It is clear from the w'hole tenor of the Be- 
gulation that the word proprietors ” in Section 40 is used advised- 
ly and in its strict sense. It has been stated in the coui’se of the 
argument, and not contradicted, that no change “whatever 'was made 
in the relations between the Goveinnient and the holders of the 
carts, nor in their assessment, between the years 1808 and 1861^ 
when the new suiwey was introduced. It is certain fiom Oaptaia 
Francis’ Beport, No. 74 of 13th February 1861/^> that the assess- 
ment of two and a half rupees on gardens (the rate mentioned in 
Section 40 of the Begulaiion) had remained unchanged during the 
whole of that period : and there is no reason to suppose that it was 
otherwise in regard to the assessment on the oarts. But this is of 
Ettle consequence. The assessment on land may be varied with- 
out any disturbance of proprietary rights. What is of importance 
is that the plaintiff and those through whom he claims have held 
m proprietor and without dispute from 1815 till 1869, or for 
imore than 50 years. It is not necessary to say that the rules 
fffe 0x4 in Begolaticm I of 1808 created such an indefeasihl© pro- 
G-ovmiment oould not subsequently have 
?iro.^xcTi s p. m% 
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disputed it. It may be that Government could Have done so ; but 1876 
in fact it never did. For a period very muob. exceeding tbixty pct Coil' 
years it continued to recognise tbe validity of those rules. It had iForoa of 
by its Regulation told the holders of the oarts that they were 
proprietors. It never asserted that they had ceased to be pro- 
prietors. They continued to regard themselves and to be regarded 
as proprietors. Consequently, in the words of Section 1, Regula- 
tion V of 1827 (which was in force when this suit was brought), 
they held their lands as proprietors, and such possession for a longer 
period than thirty years must, according to the provisions of that 
section, be received as proof of a sufficient right of property. 

For these reasons we are of opinion that the plaintiff has, under 
Section 1 of Regulation Y of 1827, acquired a right of property 
in his oart, subject only to the payment of assessment to the 
Government ; that the land is not Government land, within the 
meaning of Section 35 of Bombay Act I of 1865; that the plain- 
tiff is not liable to pay any fine or penalty for building in the said 
oart without the CoUeotor’s permission ; and that, consequently, 
the attachment of the oart by the OoEector is illegal, and must be 
set aside. 

We reverse the decree of the Court below, and restore that of 
the Assistant J udge, placing all costs on the Collector throughout. 

PRIVY COUNCIL. 

July 13, 15, 20, 1875. 

February 16, March 28, 1876. 
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The Lord Chaucbmoe {Lord Caiens). Sir Babnbs Peacooe, 

Lord Sdlboenb. Montag-ul Smitst. 
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Ijt Appeal from the Hihh Cottrt of Judicatube at Bombat» 

DAATOJDaE GOEEHAIT, Defetoaht, t?. DEOEAM KAliTJl* 

(beceaseb, by his sons ahb hubs), Pxaihtiff, 

BnUsl territory in India, Fomr to cede^-^Froqf of cession^-^Transfor qf 

Jwisdietion-^Fe-arrangement of jtcrisdzciion witMn British torritor^-^ 

Staines 3^4 Will IV, Cap. 85, Sect ion 43; 24 ^ 25 Vw,, 67, 

^ On account of tlie very great mportance and interest of tlie pomfe of 
Constitutional Law discussed in tins case, and the circumstance that it is not 
the point on which the judgment turns, it has been thought more instructive 
to give a very full report of the arguments of Oounsel and interpellatioM of 
the Committee. 
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Seciion 23; and 24 cj- 25 Vie, Cap. 104, Seetion 2— The Indian Mvvden-e 
Act of 1872, Section m~Tcrritonal Jurisdiction of British Court ceases 

on eehsion 

SemMa that tlio £?tnieril and net doctrine laid flop’s n bj the High 
Coiirt at Bombay that it ])e>and the po^ver of the Britnli Crcn\n, without 
the consent of the Impiual Pailiammii^ to make a tension of ry wiihin 
the jtiiJ&clietion of any of the Biitish Courts m india, m tune of x^eace, to a 
foieign poMcr, is trioiieous. 

Where an objection is taken to the tonitonal jurisdiction of a Bntish 
Court, on the ground that the teinlory over uhich the juiisdietion ot the 
Court extended has been ceded to a foreign poucr, such a cession must be 
regularly pioved and cannot bo established by unceitam itiferances from 
etiuivoca! aids 

An agreement on tlie part of the Croveinmont of India purporting to 
transfer certuu ullages forming part of a Eegiihtion Bio-vince within the 
Bombay Presulcncy, and subject to oidinary Biiti^jli jurisdiction, to the 
extraordinai’y jurisdiction of the Political Aj^ency of a Native State, does 
not constitute a ce&sion of teintorj, 

A re-arrangement of jurisdiction withm British territory m India by the 
eseiusion of a certain district from the Eeguiations and Codes there in force, 
and from the jurisdiction of all the High Couits, with a view to the estab- 
lishment therein of a Native jurisdiction under British supervision and 
control, cannot be earned out except by legislation under the piovisions of 
the Imperial Statutes d and 4 Will lY, Cap 86, Section 43, 34 and 36 
Yic , Cap, 67, Section 22, and 24 and 26 Yit* , Cap. Ib4, Section 9, 

The G-overnor-Ceaeral in Council being precluded by the Act 24 and 25 
Yic*, Cap. 67, Seution 22, from legislating du'ectly as to the sovereignty or 
dominion of the Ciown over any part of its teiritory m India, or as to the 
allegiance of Bxitish subjeers, cannot by any legislative Act (e.g , by *"The 
Evidence Act of 1872/' Section lid) purporting to make a notific«itiou in the 
the QomrnmBnt GazGiio conclusive evidence of a cession of teirxiorj, ex- 
clude judicial enc^uiry as to the nature and lawfulness of that cession. 

Where the foundation of the jurisdiction of a Brihsh Court over the 
subject-matter of a suit and the parties thereto is temlonal, and the tern 
torj by valid cession ceases to be British, the jurisdiction ot the Court can 
no longer be exeicised whatever be the stage or condition of the litigation 
at the tune of such session* 

Thb facts of the ease in which this appeal was brought are as 
follows: — 

On the 3rd September 18B4, Deoram Eanji, whose representa- 
tives BXB the respondents in this appeal, an inhabitant of flie 
village of Gangli, filed a plaint in the Court of theMnnsif of Gogo 
Igainst Ddmodar Gordhan and others to redeem certain land, 
village of Gangli, which he alleged he had mortgag- 
i .1813 to one H&nathj the father of Dtoodar, to 
^ At the date of the institution of this 
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in the zillah of Ahmedabadj in the Bomhay Presidency, and was 
admittedly subject to the jurisdicliori of the Ordinary Civil Courts 
of that Presidency. The defendants denied the mortgage, main- 
taining the transaction to have been one of absolute sale ; but the 
Munsif, holding the mortgage to be proved, on the 19th April 
1865 gave a decree for the plaintiff. The defendant appealed, 
and on the 18th January 1866 the Munsif ’s decree was reversed 
by the Assistant Judge of Ahmedabad. On a special appeal by 
the plaintiff to the Bomhay High Court, the case was on the 12tli 
December 1866 remanded to the Court of Ahmedabad for re- 
trial ; and the Judge of Ahmedabad having re-heard the case, by 
a decree dated the llth August 1869, affirmed the original decree 
of the Oogo Munsif. From this decision the defendant prefer- 
red a special appeal to the High Court, contending that the Judge 
of Ahmedabad had no jurisdiction to deal with the case on remand, 
inasmuch as the village of Gangli, in which the land in dispute 
lay, bad previously been removed from the Ordinary Civil Courts 
of the Bombay Presidency. In suppoit of this contention the 
defendant relied on the following notification dated the 29th 
January 1866, and published at page 197 of the Bomhay Qomn^ 
ment Qazette of that year : — 

Revenue Bepartmeni , 

‘‘ It is hereby notified that, in accordance with a convention 
made between His Excellency the Governor of Bomhay and His 
Highness the Thakore of Bhaunagar, the undermentioned vil- 
lages belonging to the Thakore of Bhaunagar, and situated in 
the purgunnah of Dhandhuka, Eanpore and Gogo, Zillah Ahmed- 
abad, are from and after the 1st of February 1866, Samvat 1922 
Mdgha Vadya 2nd, removed from the jurisdiction of the Eevenue, 
Civil, and Criminal Courts of the Bomhay Presidency, and trans- 
ferred to the supervision of the Political Agency in Kattywad, on 
the same conditions as to jurisdiction as the villages of the ialuka 
of the Thakore of Bhaunagar heretofore in that province. 

By ordtr^ 

F. S. CHAPMAN, 
Chief Secretary to Gov^rnmenl 
' Bombay Caetk, 29 #^ January 1866 .^' 
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The village of Grangli was one of the undermentioned villages 
referred to in this notifieation. On the 2ncl Deeemhor 1870 the 
defendant's appeal was lejeeted by the High Oomt The Oomt 
observed that, under Act VI of 1850, tlio \illago of Gangli was 
within the purgiiimah of Gogo, which pmgunnali, nndc^r Section 
16, Regulation II of 1827, foims a part of the 2 ;iliah of Ahmed- 
abad in the Bombay Piesidoney, and that no law had been shown 
by which power was conloiicd on the Govexnoi in Gonneil to remove 
any paii of the t enitory of the Bombay Presubmey iiom the jnribdio- 
tion of the Ordinary Comts, or to intciioro whh the jniisdiction 
of the High Court established hy Section 1, Regulation II of 
1827, and 24 and 25 Vio , Cap. 104, Section 9 That, assuming 
that the Governor in Council had power under Clause 2, Section 
16, Regulation II of 1827, to cede teriitory, he had no authority 
in the face of Section 6, Regulation I of 1827, summarily to 
abrogate any law in force in such tonitory ; and, consequently, 
that the notification relied on hy the defendant was of no effect 
whatever to destroy the Juiisdiction of the Ahmedabad Court* 

The defendant subsequently applied to the High Court to 
review their judgment on the grounds : (1) — That the Court had 
been wrong in holding that the Ahmedahad Judge had jurisdiction 
to decide the case. (2).— That since the decision of the case the 
petitioner had obtained from Government additional evidence to 
show that the village in question was removed from the jurisdic- 
tion of the Civil Courts, and iaransferred to Bhaunagar hy the 
Government of Bombay, with the consent and sanction of the 
Govamor-General of India in Council and the Secretary of State, 
■end, consequently, that the Bombay Government had authority to 
do m it had done. 

With the petition of review the following documents were 
filed:— 


1^ Copy of a letter from the Secretary of the Foreign Depart- 
linent of the Government of India to tho Acting Secretary of the 
Government of Bombay, dated the 81st May 1865, in these 
terns: — 

the honour to acknowledge the receipt of your letter 
lip* 80, forwarding copy of a communication 
[larmagar, asking for an early settbment 
fed into fsrith him by Sir George Clerk * 
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«« 2.— TRe Thakore’s present application is understood to refer 
to tk© contemplated transfer of tke town of Bkatmagar, of tlie 
district of Sekorej and of tke villages in Dkanclkuka and Gogo, to 
tke supervisiouj laws, and regulations of tke Kattywad Political 
Agency. 

3, — His Excellency in Ooimcil observes tkat tkis matter, in 
common witk tke general question of tke future administration of 
Eattywad, was referred for tke final consideration of tke Bombay 
Government in my predecessor's letter No 132, dated 13tk 
Eebmary 1865. As Her Majesty’s Secretary of State for India 
has decided tkat Kattywad is not Britisk territory, tke projected 
transfer will kave been legalized by the agreement concluded 
between Sir George Cleik and tke Tkakore, wkiek subsequently 
received tke sanction of tke Secretary of State, witk tke reser- 
vation tkat, in tke event of gross misconduot on tke part of tk© 
Tkakore, tkese territories skall revert. 

4. — His Excellency in Council aiitkorizes tke contemplated 
arrangement being at once carried into effect. Tke Government 
of Bombay will be judges of wkat skall constitute gross miscon* 
duct, and will be careful to append to tke original agreement a 
stipulation embodying tke Secretary of State’s reservation upon 
tkat point.” 
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2. Copy of a Eesolution of tke Eevenue Department of 
Government of Bombay, dated 28tk January 1871 

Eesolution. — Her Majesty^s Government, in concui^snce 
witk tke opinions of tke Law Officers of tke Crown, kave tecided 
tkat tke Government of India kas power to cede teri^-tory to 
Native States, and ^is tke sole judge of tk© conside^txons of 
State policy by wkiok grants of territory must be dtemined.^ 
Tke cession of certain villages in tke Gogo, DkandkuR? Q'Ud Ean- 
pur purgunnaks, from Britisk territory to tke juris^ction of tke 
Tkakore of Bkaunagar, was directed to be made-^J Govern-* 
ment of India. Amongst tkese is tke village of situated 

in tke Purgunnak of Gogo of tke Akmedabad 

3. An extract from tke proceedings of Government of 
Bombay in the Eevenue Department, dated April 1870 

Tke Viceroy and Governor-General in Puncil kas considered 
witk muck attentioa tke important pap^’« forwarded witk tka 
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Resolution of ilio Boml>ay Government in the Revenue Depart- 
ment, No. 3, dated 3rd January 1870, and desire‘»meto convey 
to you the following ohservaiiortij for the information of His Ex- 
cellency the Governor of Boml'>.iy in Council. 

“ 2. — The Govornor-Geiier.ll in Council, as at present advised, is 
of opinion that a legislative Act of the Government of India is 
not lequiied to give effect to the arrangements mado hetwcen the 
Bomhay Goverumont and the Stato oi Edar and sanctioned hy 
the Scciotary of State. 

« 3 —Her SCajcsly’s Government, in conciurenco with the opinion 
of the Law Olilcois of the Giown, have decided that Iho Govern- 
ment of India has power to code territory to Native States, and 
‘ is the sole judge of the consideration of State police hy which 
grants of territory must be determined.’ It is a necessary in- 
ference from the possession of this power that no act of any Le- 
gislature is necessary to give efieet to such a fact. The jurisdic- 
tion of British Oomts must cease as soon as the territory over 
which it was exercised ceases to he British territory. 


“ 4.— The only question which can possibly arise is whether the 
Indian Courts would recognize the validity of the an'angemont if 
I ever came before them ; and on this point His Excellency in 
p|anoil does not see how the question of the validity of such a 
gj^uon of territory could come before the Courts, or, in the event 
tiom®^ refusal to recognize it, how any decree which they might 
Govei^ to land or property could be executed outside of Britidi 


Goveri^' 

and, con^he arrangements with the Edar State, however, of which 
■do as it hltimation received by the Governor-General in Council 
With trpopy the despatch from the Bombay Government to 
filed;— ^of State, No. 21, dated 6th July 1869, forwarded 
1. Copy fflpepartment with your No. 2784, dated 8th idem, 
meat of the (^t Jiot to have been made witiiout the previous 
Goveamment owO'S'^Munent of India. They are in eubstanoo a 
— ' \&h. party transfers to the other certain rights 

■‘*1 of territory. But it is provided by 33 

"* .SeotioB 43, Uxat the Governor of Bombay 
acluide 'any faealy with any Indian prince 
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of state wittout the authority of the Govern or-Q-aneral of India 
in Oonnoil or of the Court of Directors, for which that of the 
Secretary of State is now substituted. 

“6. — The defect arising from the want of previous sanotion may 
be considered as cured by tlie subsequent sanction which the 
Secretary of State has extended to the transaction in his Revenue 
despatch to the Bombay Government, No, 67, of 16th September 
1869. But I am to point out that it would have been more in ac- 
cordance with the requirements of the law if the proposed ariange- 
ments had been previously submitted for the orders of His Excel- 
lency the Yiceroy and Governor-General in Council, and I am to 
request that this course may in future be pursued before any such 
negotiations are entered on with any Indian Prince or any Foreign 
State or Power.” 

On the Ist September 1872 ^^The Indian Evidence Act” came 
into operation, Section 113 of which contains the following pro- 
vision: — 

notification in the Gazette of India that any portion of 
British territory has been ceded to any Native State, Prince, or 
Euler, shall be conclusive proof that a valid cession of such terri- 
tory took place at the date mentioned in such notification.” 

On the 4th January 1873 a notification appeared in the Gazette 
of India in these terms : — 

“^The Governor-General in CouncE hereby notifies the fact that 
the villages mentioned in the schedule here below appended were, 
on the 1st of February 1866, ceded to the State of Bhaunagar.” 
Gangli was among the villages mentioned in the schedule. 

On the 16th December 1872, the Bombay High Court passed 
an order admitting the application for review on the ground that 
it had been shown that a transfer of the village of Gangli from 
British to foreign territory had been made by order of the Gov- 
ernment of India, with the sanction of the Secretary of State, 
under powers conferred by the Statute 21 and 22 Vic., Cap. 106, 
Section 3, After re-hearing the case the High Court, on the 
24th March 1873, pronounced the following judgment, in which 
they confirmed their original decision of the 2nd December 
1870;--^ 

^ b 717— i 
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Goedhak “The apprllant'b argumcidb, put -horfly, aiiitnmi to this: that 

DeoeXk the right to cide letiifoij w.h \evtod in fhe (*miH ot ihrectois in 
£iKri. conotii ’\\iik the l]<md <d <\>iilrfdj '\\hn had po%vei to aeq^ime 
tenitajy and to nuke hiitu?i with iorugn pjuius, to 'wHoh 
riglit the of Slate for Jndia HKcveded under the 

pioiriaoB*^ ol Seotion 3, Chap lOd, rd 21 and 22 Vntoiia; that this 
Courts under Beotion 57^ Chap lOG, oi the Indian Id^ideneo Aet, 
was hound to aeeept the ten itoiial alt eraiiom noidlcd in the pro- 
clamation hi tho liomimy Goietmmnt and tether that 

this Oomi, hting hound hj tho laWj cannot hut hold the cossion 
to he Talid under Section 118 of the same Evidence Aet, coupled 
with a notification in the Oazetfe of Imha^ 1th January 187S, 
as follows: — ^The GoTernoi -General of Indii in Council hereby 
notifies the fact that the villages mentioned in the schedule 
here helow appended werCj on the 1st FCmiaiy 1800, ceded 
to the State of Bliaunagar’ (the village of Gangli being included 
in the same schedule). 

Whereas on behalf of the respondent in was urged with much 
force and ability that the power to cede teiritoiy, and therewith 
to transfer the allegiance of subjects, was never possessed by the 
Court of Directors, and, therefore, could not be transferred to the 
Secretary of State, such power residing in tho Imperial Legisla- 
ture alone ; that therefore tho cession wus invalid, and the recent 
notifioation in the Gazette of India^ made for the purposes of Sec- 
tion 113 of the Evidence Act, was worthless, it being tiitra vireh of 
tbo Legislative Council, as in various ways in defiance of Acts of 
Pariiamentj that the Legislature had no power to make retrospect- 
ivo laws; and, lastly, that oven though the q^uestion of jurisdio* 
tion be decided against the respondent, the appellant, having 
already attorned to the jurisdiction, cannot now be heard to object 
With j^ird to attorning to the jurisdiction, the respondentia 
argU3C|ent^6ars altogether untenable; it is advisable, therefore, 
nl tte patssi, to dispose of that question. Certain English eases 
qhott to m in support of the contention that a suit 
wEhin British jurisdiction, as regards land in 
«t none of those cases go to the teigtk 
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showing that parties out of the jurisdiction can litigate in a British 
Court to recover land situated out of British territory, and they 
clearly have no application to the present case. It is manifest 
that the acts and conduct of parties cannot of themselves give 
any Court a Jurisdiction not before possessed over the subject- 
matter in dispute ; and it is also manifest that, if the legal effect 
of the cession of territory notified was to remove the village of 
Gangli out of the jurisdiction of the District Court of Ahmedahad? 
Sections 3 and 37, Act XXIII of 1861, provided an absolute bar 
to the Judge's bearing this appeal. 

“ Two main questions arise in this case : one, as to the effect of 
the declaration in the Gazette of hidia, in January last, that terri- 
tory has been ceded ; and the other as to the validity and legality 
of the cession itself. 

“ The power of the Indian Legislature to create such a statutory 
presumption having been challenged on the ground that it affects 
the authority of Parliament, we find that the first of these ques- 
tions involves an enquiry into the very serious one of the Crown's 
prerogative to cede territory. 

“We prefer, then, fiist to consider, with regard to the second 
question, what rights for cession of territory were vested in the 
East India Company ; for it is clear that only those powers which 
the Company possessed, ^ either alone or by the direction and with 
the sanction of the Commissioners of the affairs of India,' devolved 
upon Her Majesty's Secretary of State. 

“ We know that from the time of their first charter, granted by 
Queen Elizabeth in 1600, down to 1767 the Company were 
merely recognized as traders; hut as their struggles with the 
French Company left them, at the peace of 1763, masters of a 
large portion of territory, their position attracted the attention of 
Parliament, and the House of Commons appointed a Committee 
to enquire into the nature of the Company's charters, the enquiry 
resulting in their being continued by 7 George III, Oh. 57, Sec- 
tion 2, in possession of their territorial acquisitions and revenues, 
as well as their exclusive trade, until the 1st of February 186% 
on condition of the payment of a certain annual sum. 

“ From this date the Company’s exclusive tirade and Government 
were renewed from time to time, until by 3 and 4 William IT, 
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Oh. 35> their trade wm snsp('n<luclj raocpt iu ro far it might he 
earned on for purjwfee*: of Onyenmieut, thdr li-im ni goTernment 
hcing continnod Tintil iho 3flth of A]»ii anti, finally, tMs 

term WiT? renewed ‘uniU I’mliament dinnhl provide,’ 

imtn in fact the pis.4ng of 21 and 22 Yidorii, (li 10G, wHeh 
transfmed ihe Govonmient of Iinlia io lltr M ij't 

“Wo see, then, that tiom tin* yen 17t>7, ^^lu'Tl Uk* Jilfie,t India 
Company’s teriitoiial acquisitions wen flid neogiii/isl as Biitish 
territory, they wore, Izom tinio to time, toiituim*d in possession 
of them, subject to the autliouty of Jhuliauit'ut 

“It is alleged that the Compauy, iu eniicort vifh the Board of 
Control, had power to aequire tenitnry, and to make treaties 
with foreign princes, and it is argued that tliey must have had 
power to cede teiritory also tor the purposes ot sueh iTeaties; 
but wo see clearly that whatever powers the Company and. Boai’d 
possessed, were deiivcd fiom I’arHamcnt. All the ehari era from 
1767 expressly entrust the Oomimny with pifissi'sshm and Gov- 
ernment of the British territories, and axipropriatinn of the 
revenues (as a necessary means of governing) for the Crowm ; and 
the Board of Commissioneis was created ivitli ‘ lull pow'er and 
authority to superintend, direct, and control all acts, operations, and 
concerns which anywise relate to or con lorn the CimI and Mili- 
taiy Government and Eevenucs of tlie said territories and acquisi- 
tions in the East Indies.’ And though it may be inierred that 
the Company and Board had power to levy war or make peace 
and to make treaties -with Native princes and states iu India for 
guaranteeing their possessions, nowhere aio wo able to find any 
indication of an authority to disimenibor already existing British 
temtories. On the contrary, it is a significant circumstance that 
Parliament expressly provided the Oouit of Diieclors with 
power, under the direction and control of the Board of Commis- 
sioners, to ‘ declare and appoint what part or parts of any of the 
territories under the Government of the Company should from 
time to time be subject to the Government of each of the several 
f !j^(MideneieS then subsisting or to be established, and to alter from 
the Brpits of the Presidencies and lieutenant-Bover- 
qjedal enactments were necessary to 
^ tiie countary to make internal arrAAge- 
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ments and distrilbutioiis of British territoiieSa a fortiori would it 
appear that without such special enactment they were incompetent 
to cede any portion of them. 

‘^Mr.Foi'sythiiihis * Oases and Opinions on Constitutional Law/ 
page 185, gives two instances of cession (not under treaty of peace) 
by the East India Company to a foreign state previous to 1858: — 

‘^^1. — In 1817, a cession by treaty in full sovereignty to the 
Sikhumputtee Eajah of a part of tenitory formerly possessed by 
the Eajah of Nepaul, but ceded to the East India Company by a 
treaty of peace.’ 

^ 2. — In 1833, a cession by treaty to Eajah Uoorunder Singh of 
a portion of Assam, lying on the south of the Brahmaputtra Eiver, 
by which the Eajah bound himself, in the administration of 
justice in the country now made over to him, to abstain from the 
practices of former Eajahs of Assam as to cutting off ears and 
noses, extracting eyes, and otherwise mutilating and torturing.’ 

Alluding to the latter case, Mr. Forsyth adds : ‘ This is not a 
very satisfactory precedent, and it shows the kind of risk to 
which British subjects might be liable on being transferred to a 
semi-barbarous Power.’ 

‘^And certainly these two isolated cases furnish no sufldcient 
presumption of the existence of a prerogative of which we cannot 
find any trace in any of the various Acts defining the Company’s 
status and powers. 
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“Holding, then, that the power to cede territory was not one of 
the powers to which the Secretary of State succeeded under the 
Act transferring the Government of India to Her Majesty, we 
turn to consider the effect of the Gazette of India notification. 


“ Section 113 of the Evidence Act, which received the assent of 
the Governor-General on the 15th March 1872, runs thus: *A 
Notification in the Gazette of India that any portion of British 
territorry has been ceded to any Native State, Prince, or Euler, 
shall be conclusive proof that a valid cession of territory took 
place on the date mentioned in such Notification.’ 

“ This section was first introduced in the amended Bill presented, 
on the 30th of January 1872, to the Legislative Council of the 
Governor, -General, with these remarks by the Select Committee : 



378 


THl INDIAN DAW BEPOBTS. 


[VOL. I. 
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existenco of one fact shall in all cases ho inferred from proof of 
GoEOHiH another. This we havo provided in Sections 112 and 113/ and 
Deosam ‘we have provided in tho chapter on the Biudcn of Proof that a 
ZAHjr. Notification in the Gazette that n territory has been ceded to a 
Native Prince, shall bo eoiielusivo proof of a valid cc-.‘»ion at the 
date mentioned in the Notification. Tlic object of this aeotion 
is to sot at rc.sl questions nhich, as wo .no iniormed, have arisen 
on this subj( ct.’ 

“Oor Judgment in this c.iso was passed on the 2nd December 
1870, when there existed only the notificiitioii of the Pjombay 
Gazette, dated 29th Januaiy 1860, aiid%\e gianted the review on 
the IGth December 1872, in older that it might be aigued whe- 
ther the sanction of the Secietaiy of State did not operate to 
create a valid cession, 

“But on the 4th of January 1873 appeared in the Gazette ((f 
India the notification that tho village of Gangli, with several others, 
had been ceded seven years before ; and we are now fold that, 
even though the approval by the Secretary of S'tate of the cession 
be not all-sufficient, we cannot consider that question. No doubt, 
this would be the eflect of Section 1 13, provided that it lay mthin 
the power of the Legislative Council to make such a law. 

“ What, then, are the powers of the Council of the Governor- 
General? By Section 43, 3 and 4 William IV, Chapter 85, the 
Governor-General in Council was empowered to legislate for 
India, except that ho ‘shall not have the power of making any laws 
or regulations which shall in any way affect any prerogative of the 
Crown, or the anthoiity of Parliament ..... or any part 
of the unwritten laws or constitution of tho United Kingdom of 
Great Britain and Ireland, whereon may depend in any degree 
&e alleginnoe of any person to the Crown of the United Kingdom* 
or to the sovereignty and dominion of the said Crown over any 
part of ^ said territories.’ 

“Th& section was repealed by Section 2, 24 and 25 Vio., 
Ch. 67, ‘The Indian Councils’ Act’j but, by Seotion 22 of this 
|a^ain provided ‘that the Governor-General in Council 
po'Wer of making any laws or regulations 
■I't^'SsMcti nfav affect the anthorit"''' rtf’ Pt),rHn.rii(!nt 
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• or any part of tlie tinwritten laws or constitu- 

tion of tlie United Kingdom of Great Britain and Ireland, where- 
on may depend in any degree the aUegianoe of any person to the 
Crown, or the sovereignty and dominion of the said Crown over 
any part of the said territories.’ Further on, in Section 24 of the 
same Act, we find that ‘ no Law or Eegulation made hy the Gover- 
nor-General in Council (subject to the power of disallowance by 
the Crown as hereinbefore provided) shall be deemed invalid by 
reason only that it affects the prerogative of the Crown.’ 

“It is a notable circumstance that the wording of the repealed 
section, of 3 and 4 William IV, Ch. 85, and of Section 22, of the 
Councils’ Act, substituted for it, differs only in one particular, i e., 
that in the latter the words ‘prerogative of the Crown’ are omit- 
ted, nor is it easy to understand the reason for this omission. Prior 
to this Act no general power was given to the Crown to disallow 
laws made by the Legislative Council. 

“Section 26 of 16 and 17 Victoria, Chapter 96, declared that 
‘ no law or regulation was to be invalid by reason only of its aflect- 
ing any prerogative of the Crown, provided it had received the 
previous sanction of the Crown, signified in a prescribed form,’ 
and the Councils’ Act, which repealed this, made express provision 
for the transmission to the Secretary of State for India of copies 
of all laws and regulations assented to by the Governor-General, 
and for their disallowance by Her Majesty. 

“ In neither ease was any law affecting the prerogative of the 
Crown to be deemed invalid, provided that, before the passing of 
the Councils’ Act, the Crown had previously sanctioned it, or that, 
after that period, it had not been disallowed. 

“But the law, expressly prohibiting the Legislative Council of 
India from making any law affecting the authority of Parliament, 
is in no way varied or altered, by the Indian Councils’ Act. 

“The value, therefore, of Section 113 of the Evidence Act de- 
pends on the constitutional question of prerogative. If the 
Crown alone has power to cede territory, then this provision of 
the law is valid and binding so long as it is not disavowed i but 
if,_ on the other hand, that power can only be exercised with the 
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DimmiT Oouncil exeoedeil its powers, ami that Section 113 was 

OioauHAK jnusf continue to lie 1iad law* 

On thi"^ point we have l>etm referred to the opinions of Orotius, 
k^hn, Yutlel, iHiiimdoif, Uhalimns, ’Wkaioiu rhilliinon^ und Twibs, 
%vIio all appear to support the propObiii«m that no po^wer resides 
in tht' (huwu to cede tenitory save xiiider eir<uiustaueeM of neces- 
wly* of theso wi'ileib aio riierriHl to hy Sir, FonYth in the 

work to which we have alluded ahove, and the conclusion at which 
Ity appeals to anive is, that while tlui (Juuui (an, hy ^irluo of its 
preiogatlve, without any duiiht, make ctN^ions hy treaty of peace 
at the close of a war, its power to cede tmritory in any other way 
is extremely questionable* V*ittel, FuJfendorf, and (xrotius may 
or may not he accepted as authorities, but Mr* For^jih streng- 
thens liis opinion by a consideration of known precedents. He 
quotes wariouB inslanees of cessions made in tidjiistments of 
quarrels between nations, but can only find twu in support of the 
Crowns^ unconditional prerogaiiyo — the case of the Orange 
Itivex Territory, and the Bale of Dunkirk by Charles II ; and the 
latter of these two he regards, with much reason, as hardly a 
constitutional precedent. With reference to the Orango Biyer 
Territory, wo haye been unable to consult the coiTcspondenee to 
which reference is advibecl; but, as it is questionable wludher the 
British nation over acqu.ired a right of property in the territory, 
it may be more easily allow^ed that it was in tho power of the 
Crown to rescind that which it had enacted by its letter patent 
mthout lefercnco to IhuliamBut The oases, moreover, are not 
analogous, for the British torritories in India have been the 
subjert of I^arliamenlary legislation from the tiiuG of their aequi- 
aition, and havo becoino thereby a material part of the property, 
and, therefore, of tho body, of tho State* It appears to be consi- 
dered by some, {vide Lord Palmerston’^s speech in the debate on 
ih© Bolinquishment by the British Crom of the Protectorate of 
the Ionian Islands,) that a distinction exists between cessions of 
British freehold and of territory acquired by contpiest during 
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All subjects of tbe Crown possess tbe same rigbtSj and iucur 
the same obligations. Allegiance by tbe English law is correlaliyo 
with protection, and is to be looked upon as a relation, not only 
between a sovereign and subjects, but as between a corporation 
and its members. 

‘‘That Her Majesty^s subjects in India have the same rights 
with all her ‘Other subjects, is clear from the Queen’s proclama- 
tion of 1858 ; the same fundamental role, restricting the preroga- 
tive of the Crown from interference with the allegiance of subjects 
and their right to proteotionj must apply eq^uaUy to all and every 
part of Her Majesty’s dominionB. 

‘‘ Vattel’s arguments on the principles involved commend them- 
selves to our reason. In bis Book I, Ob. 21, Section 263, he says: 
‘A nation ought to preserve itself, it ought to preserve all its 
members, it cannot abandon them, and it is under an engagement 
to support them in their rank as members of the nation. It has 
not then a right to traffic with their rank and liberty on account 
of any advantage it may expect to derive from such a negotiation. 
They have joined the society for the purpose of being members of 
it. They submit to the authority of the State for tbe purpose of 
promoting in concert their common welfare and safety, and not 
of being at its disposal like a farm or herd of cattle. But the 
nation may lawfully abandon them in a case of extreme neeessiiy, 
and she has a right to cut them ofl from the body if the public 
safety requires.’ In considering further whether the prince has 
power to dismember the State, he says that ‘this depends on 
whether he has received full and absolute authority from the 
nation,’ and proceeds : — ■ 

“ ‘The nation ought never to abandon its members, but in a case 
of necessity or with a view to the public safety, and to preserve 
itself from total ruin, and the prince ought not to give them up 
for the same reasons. But since he has received an absolute 
authority, it belongs to him to judge of the necessity of the case, 
and of what the safety of the State requires.’ 

“"We have no knowledge of the reasons which induced the 
transfer of Gangli and other villages to the State of Bhaunagar, 
but it is certain that there existed no such necessity as is reoog- 
nmed by the publicists. 

‘ B717--C 


1876 


GtOBDHaX 

Vs 

BkobXh 

Eanji. 



THE IISTDIAN L iW REFORTS 


[VOL, L 


1876 tlion, it bo a ftmdamontal law that Iho ??OYeieigii cannot of 

dismember tenitorieSj and that he can only do so with 
Gobbhak the sanction of the people in cases of real necessity, it follows 
Beokam that the Indian Lcgislatnio cannot make and the Crown cannot 
JLahji sanction a law having for its object the dismomhciinent of the 
State in times of peace. 

‘‘Fmthcr, if the sanction of Parliament ho necessary foi a 
cession in times of peace, and it allegiance ho indefeaBihlo, it 
follows that stieh a direction of the law, as the one wo aie con- 
templating, mnst of necessity affect the anthoiity of Parliament 
and those imwidtten laws and constitution of the United King- 
dom of Qi'eat Biitain and Ireland whereon depends the allegiance 
of persons to the Oiown of the United Kingdom. 

This being so, Section 113 of the Indian Evidence Act, though 
not disallowed, is not protected hy Section 21, 21 and 25 Yictoria, 
Chapter C7, and we cannot, therefore, follow its diiections. For 
these reasons we decline to alter om* decision, which will, therefore, 
stand.” 

In pursuance of leave specially granted by the High Ooint, 
the appellant appealed against this decision to Her Majesty in 
Conned. 

Sir William Yernon liarcomi, G.O., Mr FitzJames Stephen, 
Q-.C., and Mr. B. Macnaghten appealed foi the appellant, 

Mr. Foisjrth, Q C , and Mr. J, ]), Bell for the respondent. 

Sir Tf. V. SarmiDi^ Q.O. : — Heading the notiiieation imhiishod 
in the GaztUe of Itulxa^ of the 4th Jannaiy 1873, in connection 
with Seeiion 113 of the Indian Evidence Act, the Bombay 
High Court was bound, under Section 57 of that Act, to accept, 
as a fact, the temtorial alterations therein notified. Such notifi- 
cation must he taken to determine that a cession had been made 
by the authority which professed to make it. If that authority 
was competent, the cession was valid. We do not, however, rely 
on the Indian Evidence Act as making valid as of right a 
cession which without the Act would not have been valid. In 
contending that the authority hy which the cession was made was 
make it, we do not rest onr argument on the view 
■ Parliament in the Directors of 

and in the Board of Control wore 
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transferred to tlie Crown under the Statute 21 and 22 Yic», Cap* 
106. That seems to have been the view accepted by the High 
Court. Their judgment proceeds on the assumption that the 
prerogative and title of the Crown in the Government of India 
is a derivative title through the East India Company confirmed 
by Parliament. That, we submit, is a proposition without any 
foundation whatever. 

Lord Selborne: — I do not understand the Judges to say that 
the authority of the Crown is derived from the Company, but 
that the special direct powers given to the Secretary of State, 
under the Statute 21 and 22 Victoria, are only those which 
applied to the East Inlia Company. If they mean that, they are 
probably right. The original power of the Crown stands on 
another basis. 

Sir W. Sareoiirt : — The Judges, referring to certain eases of 
cession cited by Mr. Forsyth in his Cases and Opinions on Con- 
stitutional Law,” made previous to the year 1858 by the Bast 
India Company to a foreign State, expressly say that these eases 
‘‘furnish no sufficient presumption of the existence of a prero- 
gative of which we cannot find any trace in any of the various 
Acts defining the Company’s status and powers.” 

The Lord Ohancellor the case of The Sooretary of State 
V. Kamachee Boye Sahebd^"^ in which Lord Kingsdown delivered 
the judgment of this Board, it was determined that the {powers 
of the East India Company were delegated from the Crown, and 
the judgment of Chief Justice Tindal in Gibson v. TAe Ea%f 
India Compani/'^^ is to the same oFeet. 

Mr. Forsyth^ Q.G.:—1 do not dispute that the authority of 
the Crown, in a matter of this kind, as distinct from the authority 
of the Governor-General in Council, is not deiived from any Act 
of Parliament. 

The Lord That raises another question, whether 

what was done here by way of cession was done with the full 
authority of the Crown, or was done by some subordinate of the 
Crown without sufficient authority. 
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31r. Fotvjth; — On tliat point I f>hall contend that the cession 
was not made by tlio Crown, but by tlip Socrctary of State and 
tbe Governor-General in Council under autboiity detiuod by Art 
of Parliament. 

Sir W. Hftreouri : — wmdd frustrate tbe object of the ajipeal 
if this question wore decided on any side issue. 

The Lord Cham Nor: — Tho jiulgraent of tbe ITigh Court does 
not, I think, turn upon tho distinction between an net of the 
Crown and an act of a subordinate authority ; for, in speaking of 
Section 113 of the Indian Evidence Act, tho Judges say : “If the 
Crown alone has power to cede territory, then this provision of 
the Law is valid and binding.” 

Sir W. Earmtrl: — The judgment certainly proceeds on the 
grounds that tho Crown alone had not that power. The distinc- 
tion now Bonglit to he raised is nowhere noticed in tho judgment. 

Sir Montague Smith: — But you must have a decision on the 
question whether this particular cossioa is valid. 

Sir James Cokile; — ^Mr. Eorsyth may contend that the Crown 
without Parliament cannot cede territory. But he may also con- 
tend that this cession was not an act of the Crown, hut of the 
Secretary of State, whom he considers an authority suhorilinate 
to and distinct from the Ox’own. 

Lord Selborne : — Have we before us tho materials on which a 
question of that sort ran he raised? So far, wo only know 
that the thing was done by the authority of the Governor-Gen- 
eral in Oouneil with the assent of the Secretary of State, which 
implies prm& fm'e the assent of the Crown, and that it was 
gazetted in tho manner required by the Evidence Act. Are we 
not bound on those facts to consider that the assent of the Secre- 
tary of State was the assent of the Crown, and that whatever 
power the Crown had, from whatever souro© derived, it might he 
exercised in that manner ? 

Sir W- Saremri. — That is my contention. The only issue 
• wMcih. we desire to he tried is whether the Crown can hy its sole 
1 qede territory, or whether the consent of Parliament 
I Tlie first proposition ‘which I propose to estah- 
j tOf- tee drown an Sovereign of India 
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paramount title, arising from the fundamental relation hotween IB/ 6 
sovereign and subject; that it is in no sense derivative; that it 
did not come from the Bast India Company, and has nothing fo 
do with the Transfer Act of 1858, but rests on the broad princijde Pi oxiAivi 
that a subject who aoqnires territory, actjnires for the Boveieign 
and not for himself. This principle ajjplies to all territorial 
acquisitions, whether made in time of peace or war. The East 
India Company acquired territory and ceased to he a purely com- 
mercial corporation. All the rights of sovereignty over the ter- 
ritory so acquired at once accrued to the Crown. The para- 
mount title of the Crown was in no respect modified or affected 
by the restrictions, regulations or legislation which affected I he 
puisne title of the East India Company. At the time when the 
Government of India was taken from the Company, Parliament 
might have attached restrictions to the prerogative. This was not 
done. The only effect of the Transfer Act of 1858 was simply to 
determine the trust administration of the Company, not to create 
the title of the Crown. It is, therefore, besides the question to in- 
vestigate the rights of the East India Company ; although, were 
it necessary, it might he shown that the power of cession was, in 
fact, possessed and exercised by the Company, 

My next proposition is that the right of cessioi\ resides in the 
sovereign power, and the only question that can arise is, where, 
in any particular State, the sovereign power for this ptirpose is 
vested. It is said by Mr. Justice Kent in his ‘ Oommontaries ^ 
that “ the power competent to bind the nation by treaty may 
alienate the public domain and property by treaty,’^ The power 
of making treaties involves the power to cede, and in England the 
power to make treaties is in the Crown. The present is a case of 
cession under treaty. In many treaties a reservation is made 
that what is done is done subject to the approval of Parliament, 
and terms may be introduced into a treaty which cannot effec- 
tually he made without the assent of Parliament. But this is not 
a ease of this kind. 

The Lord Chancellor : — As regards the right to cede territory^ 
is not there a distinction between territories which, belonging to 
the Crown, are governed without the assistance of any local legist 
U) Keiit's Commentaries, ToL I ^ pp. 165-166. 
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latxire, and territories wliieli belong to tlie Grown, but are goy- 
erned witb the co-opex^aiion of a local, possibly a reprosontativo 
legislatee ? 

Sir IF. ffarcomi : — I have no doubt tliere is^ sucli a distiuotion? 
but it is not necessary to adyeii to it beio. 

Sir Barnes Peacoel : — Is this a case oi cession at all ? The pro- 
clamation in the Bombay Gazette docs not say that teiiiiory is 
ceded, but merely that certain villages have beiui removed from 
the jimsdietion of the Hevonue, Civil, mid Criminal Ooiuts of the 
Bombay Presidency, and transferred to the Bupcrvisioii of the 
Political Agency in Kattywad. 

Mr. Forsyth -—We admit that there was, in point of fact, a 
cession to the Thakore of Bliannagar, and that nothing turns 
on the words of the proclamation to which Sir Barnes Peacock 
directs attention. 

Lord Selhorne : — If in truth there was no cession, are we to 
decide an important question of law on imaginary facts ? It is 
suggested that what in fact was done was nothing more or less 
than to remove particular villages from one British jmisdiction 
to another. 

[A discussion here arose as to whether what had taken place 
amoimted, in fact, to a cession from British territory to a for- 
eign State.] 

Sir W. Eamnrt : — The Court below has satisfied itself on the 
doouments before it that there has defado been such a cession. I 
cannot carry the case further on that point. As to the reference 
made by the High Court to the axithority of Grotiiis, Vattel, and 
Pnffiendoxf, this was a question of municipal and not of interna- 
tional law, a constitutional question as to the prerogative of the 
British Crown, in respect of which the opinions of foreign lawyers 
could have no weight. See the speech of Lord Thuiiow, in the 
debate in the House of Lords, on the cessions made in 1783 at the 
Peace of Versaflles.^^^ If there is, as the respondent appears to 
atofit, Ml power in the Crown to cede territory by treaty in time 
or at the conolusion of war, is there any difference of ,prxn« 
sjhonld ^pply time of peace P Oiroumstances of con- 

iW'iBari. ffist.. Vol. XXII. p. 480 
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veuieiice and pnblie policy may often rotiuiro a b) be 

made dttxing peace ; as^ for instanoe, to avert a vratj or for 
dation of territory, or the leotification of houiulatic^. Icrriiory 
in the ocoiipation and possession of the Crown has been wirr^aadeiv 
ed in time of peace in conformity witli the ailindieation of mi nr- 
bitrator* By a treaty with the Netherlands in 1831, Croat Bri- 
tain in time of peace ceded Sumatra and with it tlie S^'tUoment §f 
Bencoolen. There are stipulations in this troaiy, recommending 
to the friendly and paternal protection of the Netherlands Gov- 
ernment the interests of the natives and settlers subject to tho 
ancient factory of England at Bencoolen/ The factory at Ben- 
coolen had formed a part of the dominions of the Evist India 
Gomirany in the same way as the Presidencies of Madras and 
Bombay. It had been recognized and regulated by many Ads 
of Parliament, And yet it was ceded in time of peace, and 
the allegiance of its inhabitants transferred to a foreign State. 
By another treaty, made in 1859-60, the Bay Islands, which had, 
been erected into a British colony with a repre=^entative Govern- 
ment and power to legislate, were transfeired with their iiiliabii- 
ants to the Eepiiblic of HondurasI^^ By another treaty with tlm 
Netherlands in 1867 an interchange of territory on tho Gold Coa^^i 
of Africa was carried out in time of peace. Under that Iroaiy 
^ Her Britannic Majesty (without authority from Parliament) cedcil 
to His Majesty the King of the Netherlands certain British 
forts, possessions, and rights of sovereignty or jurisdietioii/^^^^ 
Again, the Orange Eiver Tenitory, winch had been recognized 
as British territory by letters patent, was abandoned undca* an 
order in Council in 1854, notwithstanding the vehement protests 
of the inhabitants/^^ 

Lord Selborne : — The peculiarity of that case is that tho inhabit- 
ants of the territory were simply released from their allegiance, and 
authorized to form an independent Government for tkemseives. 
In principle it is a stronger case than the ease of a cession. 

Sir W* Sareourt The cases cited illustrate the different ways 
in which the Crown has always assumed and exercised thk right of 

Eritish and Poreign State Papers, YoL II, p. S70. 

i^) Ibid., Yol. XLiX p. 13. 

(^) Hertslets Oommercial Treaties, Yol XEL p. 1194. 

(^) See Porsyth's Cases and Opinions," p. X85. 




IHTb 

fKutauij 

C»ra«u^u^ 

Ih 

K %sUf 



388 


THE IKBIAN LAW EEPOETS. 


[TOL. I. 


1870 


Bamobae 

C-rimBHAF 

V 

DroRAAi' 

Kajjji, 


cosbioii in territories outside of India. In India the Crown, in 
addition to its own inliereiit antliority, roprc’^jents tlio authority 
of ilie Emperor of X)elhi over all the Indian princes. These prin- 
ces with various fuiins of sovereignty are none of them ahsolutely 
independent of the Crown. The recent case of the Gaikwar might 
ho cited to sliow the manner in which the Queen as Suzorain of 
India exercises a summary and supremo jurisdiction ovc*r the 
princes of India. In this delicate rolaii<msliip it is ahsolutely 
necessary to attribute to the Crown tho fullest powei'S for dealing 
with teiritory by cession, exchange, settlement, or ro-adjustment 
of boundaiios. If the authority of Parliament were retpiii-ed in 
every case in which territory is dealt with, it would be impossible 
to govern India That the East India Company and the Crown 
had from the eailiest time of their acquiring sovereignty in India 
exeieifccd the right to cede territory in time of peace, could be 
proved by o oafena of iutotances, of winch the following more par- 
ticularly deserve attention : — 

Is/. — grant made in 1872 to Maharajah Madha Eao Scindiah 
in reward of his services to the English, of all right, title, 
and possession in the Port, Town and Purgunnah of Broach- 
See Aiichison^s Treaties^ Yol, lY, p. 214. 

The cession in 1803, by the Government of Madras, of 
the Port and District of Kuianelly in Tanjoro to Tondiman? 
Chief of the Poodoocottah State.— /soil’s Tmitm, Yoh Y, 
p, 331. 

drd . — ^The restoration, in 1806, of the territory of jSumbalpux 
and Patna to the Maharajah of Nagpur.— Tmdm^ 
YoL III, p. 99. 

4/A.~The restoration of territory, in 1806, to the Chief of Jalaon* 
*-^A^ehkonh Trmiim^ Yol. Ill, p. 150. 

5/^.— Sunnud of rent-free villages, in 1812, to Eajah Eissonj 
Singh of Jaitpur.— Treaties^ Yol III, p. 174. 

l^A-r-Ilie^oegsion, in 1816, to the Nawab of Oudh, of the Pur- 
^l^abobgunge in exchange for the Purgunnah of 
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nth . — The cession, in 1817, to Antind Rao Q-aih'war, of the Ihir- 1S7(3 
gunnahs Dnhboy, Bahadarpnr, and Sowli. — Aitchmn's Tmt- 
ties, Vol. YI, p. 331. (uuiioia.n 

Bth. — Transfer, in 1818, to Maharajah Dowlnt Eao Seiudiah, of IL okam 
lands in Gwalior, Malwa, and elsewhere, in exchange lor Aj- 
mere and other districts. — Aitchihon*'} Treaties, Vol. IV, i>. 333. 

Qth. — The cession, in 1831, of lands on the banlcs of the river 
Baramputer to the Eajah of Assam on his undertaking to pay 
tribute. — Aitchison’s Treaties, Vol. I, p. 133. 

lO^A.— Eestoration, in 1846, to the Eajah of Nilagiu-h, of the 
of 'M.k\-w3,.~Aitchison's Treaties, Vol. II, p. 333. 

lE/i.— Eestoration, in 185G, toHolkar, of the Fort of Sindwa.— 

Aitclmon’s Treaties, Vol. IV, p. 294. 

12i;A.— Eestoration, in 1860, to the Euler of Nepatrl, in full 
sovereignty of certain lands in the north of Oudh.~-.d«A‘/«sori’s 
Treaties, Vol. If, p. 223. 

ISif/i.— The cession, in 1871, to Soindiah, of certain villages in 
Jhansi. 

The eases cited show that the Government of India, as repre- 
senting the Crown, has power to cede territory to Native States 
princes, and rulers, and is the sole judge of the considerations of 
State policy by which such grants of territory must be determined. 

The proposition that it could not so alienate territory without the 
assent of Parliament was without authority, and was, moreover, 
unreasonable and impoKtic, The present transfer appeaa-ed on the’ 
face of it to be an act of State, such as the British Crown, repre- 
senting the nation in its executive capacity, and the Fas t, India 
Company, invested with the authority of the Crown, had always 
exercised. If it were to be held otherwise, there was no Native 
sovereign in India whose title would not be attacked and shaken. 

To estabhsh such a doctrine would be to invite a fresh mutiny. 

Mr. J. F. Stephen, ^.a.—The question is whether the effect 
of the cession made during the pendeney of the suit was not to 
oust the jurkdiction of the Ahmedabad Court to adjudicate upon 
the claim after the remand. The clause in the Indian Evidence 
Act, which maies a notification in the Qmette evidence of the ' 

fact of a cession, was not introduced with a view to enable the 
B 717 — / 
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1876 Goyernment of India to do by indirect moans what it eonld not 
lawfxilly do directly. li assunio-^ that o valid cj'ssion of tonitory 
Goni>BAM in Imlia to a Native Stnio is a legal posbihility. If that is a 
DeorXm mstalcon asbumptionj the p^ection is without opeiation. The see- 
Kanj-i. tion relies xipon the corioctness of the view e:\iuessed in the reso- 
lution commuziicated in the letter ol tlio Chiel S(‘ciofary to the 
Bojnbay Govoinmeut in the Eevonue Depaitment oi the 28th July 
1871. If such a cession is legil, it wns incnznbent in liaming the 
EMdonce Act to set forth the moans by which it might be piovod. 
If a Court had to satisfy itself by actual inspection of documents 
that a cession had been made hy the Ooveinor-Ceneral in Council, 
and that his act had been authorized or latified by the Crown j it 
would be launched upon an enquiry which it would bo most im- 
proper and inconvenient for it to enter into, since it would neces- 
sitate the publication of official correspondence relating to matters 
of great delicacy, and expressed in language of less than legal 
precision. It was, therefore, necessary, especially in dealing with 
Courts like those in India, to cut short the pi oof, by making the 
public declaration by the Government that a cession had been 
made evidence of the fact. If it be lightly assumed that the 
Crown, or the Governor-General in Council, has legal authoiity 
to make cessions, the eJfeet of tlie notification provided by the 
Evidence Act is to put an end to all the various miseoilaneous 
questions and side issues which might otherwise be raised. 

According to the law of England a cession of teiiitoiy is valid 
without the interposition of an Act of Parliament. In England 
the sovereign power to make treaties, binding on the whole com- 
munity, with foreign princes is vested in the person of the king 
or queen. (See Stephen^ ^ BlacMone^ YoL II, p. 512.) The power 
to make treaties involves the power to make such concessions as 
are required to effectuate the treaty, the power to cede 
temtory. That the Crown possesses this general power is seen by 
considering the particular instances in which the right has been 
exercised. Eor this purpose treaties might be distributed into 
, three dasses : those made at the end of a war, those made else- 
1 than in India in time of peace, and those made in India in 
r^kpf 1 regard to the first of these divisions, it 

the xespondenPs case that the Crown 
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has power to cede territory by a treaty of peace made at the < lal 
of a war. But what reason is there for thus limiting tlio power 
of the Crown? In almost every conceivable ease the cession of 
territory has some relation, direct or indirect, to war. A cession 
is made under the direct pressure of war, or under tlic a])iire- 
hension that, unless made, war will ensue. There is no real dis- 
tinction in principle between the case of a cession of territory 
made with a view to terminate a war and a cession made to avert 
a war, or to aveit a state of things likely to bring about a war- 
In both cases the cession is made under a necessity or vis major. 
On what principle is the executive power to be the judge of the 
necessity in the one case, and the legislative power to be the 
judge in the other? If the regular and proper condition of a 
cession of territory is the assent of Parliament, and the power of 
the Grown to cede territory at the termination of war rests merely 
on necessity and m major, the Crown would roepriro to obtain 
from Parliament an Aet of Indemnity for a cession made in time 
of war as well as for a cession made iu time of peace. In almost 
all the great treaties to which this country has been a party, the 
negotiations have extended over a considerable period. Ample 
time has been given to consult Parliament if that were tho consii- 
tutional course to foUow. Yet in framing these treaties the opin- 
ion of Parliament never has been taken. 

It has been suggested that if the power of the Crown to cede 
tenatory in time of peace is as wide as I assert it to be, it would 
be competent for the Crown in time of peace, and without the 
consent of Parliament, to alienate an intergal part of the territory 
of the United Kingdom— for instance, the Isle of Wight. It is 
not necessary to my argument to say that the Crown has such a 
power. The case put is an extr’eme one. That the power of the 
Crown might be grossly abused, is no argument against its exist- 
ence. The constitution theory that the king can do no wrong 
breaks down if we imagine the case of the king committing 
murder. Similarly, the Houses of Parliament might wickedly and 
corruptly abuse the powers entrusted to them. But the theory of 
Government does not contemplate the existence of such a state of 
things. It must be assumed, therefore, that, in making such a 
sacrifice as the cession of the Isle of Wight, the Chown was not 
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acting wantonly or wickedlyy )mt was moTecl 1 hereto by adequate 
and woigMy iTasom* A soetuify for this would bo the respon- 
sibility of the ministeis of the Oiown, 

The Laid Ghaneellur ; — Thongli the minister were to lose his 
heady that would not rt^storc the Ido o£ Wight. But the covintjy 
after pnni&liing its minister might bo justified in saying that no 
engagement bad been entered into by which it was legally or 
anoially bonnd. 

Mr. Stephen * — Supposing the Isle of Wight to have heen 
ceded to Louis XIV hy Ohailes II at the time he was pen- 
sioned hy the French Engy and that possession had heen taken 
under that cession hy the Fieneh without any war, and that they 
3’omained in possession, could the Oonit of King’s Bench have hold 
that a person born in the Isle of Wight after the cession was 
capable of inheriting lands in England? In such a case the 
mavim, not unknown in India, non delete factum 

would apply. 

Lord Selhorne — That illustration does not help you, because 
supposing the aTgiiment on the law is assumed against you, still 
the de facto possession of a country hy a foreign Government would 
suspend while it lasted the Govoinnient which it had displaced. 

M}\ Sie2)hen .‘—Would your Lordship say that a person born 
in that country while the foreign possession continued wiis a 
foreigner? 

Lord Selbotm: — I shall wait till the identical case arises. 

Mr. 8te2^hen Assuming that the Isle of Wight would not be 
-ceded except under urgent necessity, it would seem from all ana- 
logy and from the precedents of existing treaties that the light to 
judge of the necessity would belong to the executive and not to 
the legislative power. Unless, therefore, when the case arose, some 
distinction were suggested turning on the peculiar character of 
the territory, which is a point I am not concerned to argue, I 
Wtild ^ay that the duty of making the sacrifice would fall on the 
licit uponParEament. The public safe-guard against the 
ai|t|[p^ty of the Crown, which Ees in the purdshnient 

may not be in thedry 
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an adequate check; but in practice, no more stringent limiiaf ion is^tl 

has been found necessary. I , 

One difficulty in ascerfaining under "wbat condii iom ccxssions 
are lawful arises from the ciicumstance that tliis country has bom 
more in the habit of receiving than making them. Those wo Ivan'Jx. 
have made have been chiefly by way of restorations of territory 
taken. At the treaty of Breda, in 1667, Nova Scotia, then termed 
Acadia, was restored to France, and Surinam to Holland. Se<‘ 

Kooh and Sehaell, Histmre des TraiUs de Fait, Yol. H, p. 131. 

By the treaty of Eyswick in 1697, certain English possessions in 
the Hudson’s Bay territory which had been taken by the French 
and recovered by the English were given back to the French. 

See Dmionfs Corps Diplomatique, Yol. YII, Part 2, p. 400. 

This went beyond the ordinary case of restoring conquests. By 
the treaty of Aix la Ohapelle in 1748, Cape Breton, which had for 
some time been in the po4,8e83ion of the English, was ceded to tho 
French. See Koch and Sohaelt, Eistoire des Trades de Pan, Yoh 
I, pp. 314, 315. By the treaty of Paiis, in 1763, the islands of St, 

Pierre and Nioolan on the coast of Newfoundland, and deponden' 
oies of one of the oldest English colonies, were ceded to the 
French. 

By the treaty of Y ersailles in 1783, which recognized tho inde- 
pendence of the United States of America, Minoica and Florida 
were ceded to Spain, and other cessions were made to France and 
Holland ; but the most important incident of this disasti*ous treaty 
was the cession of a great portion of the Continent of North 
America to persons who by a series of Acts of Parhament had 
been declared rebels and guilty of high treason. In tliis case 
Pailiamentary authority was given to treat, and authority to treat 
was considered to carry with it authority to cede. 

The Lord G/ianceUor .-—Authority to treat, under the circum- 
stances of the case, would mean authoiity to cede. 

Mr. Stephen :—Tlcmo, was no express power given to the Crown 
to cede. 

Lord8elhorne:-MiBv the matter was at an end there were acts 
of the Legislature which were in substance confirmatory 
Mr. Stephen the conflict with America, Acts were 

passed treatmg the Americans as rebels, forbidding all inter- 
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course witli tliuHij xnaMug tlieir Min lawful -prizB^ and providing 
’ for tlieir oflonf'es elst*wliero tliuii in Arntnica. The oxisloneo of 
sixcli Acts of rarliament xeiidtTtal it nece-^Hary that iis the %y1io1o 
war was in fact canicid on under tlio antlioiiiy of railiamontj tlint 
authority sliould he had to bring the war to an end. Thai led to 
the passing of the Acts 18 Guo. III 5 Ohap. 13^ and 22 G(h>, ilT, 
Chap. 4Gj under the laittir of whioli peace win nitide. TJio iiitur- 
vention of r<irliamcnt wms requiied in this case because Parliament 
had declared the persons with whom the tioaiy was to be made 
criminals, with whom no sort of intercourse was to be maintained. 
It was necessary before negotiations could be opened that the 
effect of prerioub legislation should bo suspended. But when the 
authority to treat was given, the authority to code, to renounce 
soYoreignty, and recognijse independence did not ret|iiire separate 
sanction. 


By a treaty made at Stoctholni in 1813 between England, 
Bassia, and Sweden, the island of Guadaloupe, wHoh was then an 
English colony, was ceded to Sweden. This was, in fact, a cession 
made in time of peace, peace with Sweden having been declared a 
year before . — Uotsktfs Oomimrelal Treaties, Yol. II, pp. 337-340, 
and Koch and Schaelly Vol. Ill, p. 207. 


In none of those cases can it be said (unless, perhaps, in the case 
of the war mth America) that this country had been so subjected 
to af/s major ^ that the oeBsions made weio made of uocossity- 
Yet in all those eases, which go far to make up the body of the 
Intoxnational law of Europe as it exists at present, the Crown 
acted without interference of Parlimont. Notone of these oases 
affords the least suppoxd to tlie contention that the authority of 
Parliament is necessary to validate a cession by the Crown* 

As to the case of cessions mado during peace, it may be said in 
respect of the sale of Dunkirk by Charles II to Louis SIT, that 
it is a transaction which no one would defend as legal or proper. 

The minister who advised the sale was impeached and driven into 
exile, and the oosaon was completed in the face of the most va- 


'henx^ht oppositioiiL on the part of the nation But, so for as 1 
^|noT6i» any question in the Courts of law that they 
.tfie cession when it was completed. So^ 
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likewise, the abandonment of Tangier, in the cu’cnmatanoes und* r 
which it occurred, was open to blame, but it has never been suid 
that it was not within the competence of the Crown. 

The cession of Sumatra with Bencoolen to the Dutch, to which 
attention has ah’eady been directed, was a caso entirely in point, 
since it was a cession in time of peace of a part of the dominioiw 
of the East India Company, made directly by the Crown in exor- 
cise of its own sovereign powers, and not of any power derived 
through the Company, and without reference to Parliament. A 
single act of this kind done publicly and deliberately by a great 
statesman (Mr. Canning) is in itself a precedent which cannot 
be disregarded. The renunciation in favour of Nicaragua of th® 
Protectorate of the Mosquito Shore (Hertslett’s Commercial Trea- 
ties, Vol. XI, p. 447), and the renunciation of the Protectorate of 
the Ionian Islands in 1863, were also instances of cessions made in 
time of peace. 

^ As to cessions of treaty made by the East India Company in 
time of peace, in addition to the cases cited by Sir William Ilar- 
oouit, reference may be made to the cession, in 1800, of certain 
territory to Maha Eao of Ulnur, for services rendered against the 
Mahrattas, and to the exchange of territory made with him for 
pm-poses of mutual convenience in 1805. See Adckhoii\^ T?vaf!c,.> 
"Vol. TV", p. 143. As to these treaties made by tho Company, it 
has been suggested that they have been ratified by Parliament, 
and foat the fact of their having been so ratified implies defective 
validity without such ratification. The G-overnment of India Act 
of 1858 (Stat. 21 and 22 Vic., Ch. 106, S. 67) provides that “all 
treaties made by the said (le., The East India) Company shall 
be binding on Her Majesiy.” This provision, it is said, deprives 
these early treaties of any weight as precedents, because it shows 
they stood in need of confirmation and derive their validity from 
Parliament. That is a very forced construction of the Act in 
which no reference is made to the cession of territory, and the 
object of which IS simply so far as is possible, to pfiace the Gov- 
ernment of India as administered by the Crown on the same foot- 
ing as when administered by the Company. 

Lord morrn .--Treaties are put by the Act on apparently the 
same footing with contracts, covenants, liabiHties and 
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The Act recognizes tlio Company as a compotent treaty-maUng 
poarer, and if the treaties jnado hy the Company m\olvo t-tssious, 
then, hy implication, it lecognizes tho power ol (he Compiiuy 
to make tieaties involving oesfeious. 

Mr. Siqihrn : — Had tlure heen any donht as to tho validity of 
the long aoiies of treaties of tho East India Company, or of the 
lawfulness of tho cession of tcnitory pnhlicly ni.ido luidor tliem, 
they wonld not have boon eonflimod in tho general and vague 
terms used m the Act. The Act, as I read it, does not lender 
valid treaties which origin, illy weie invalid, but recognizes the 
original validity of the tieaties, and aceejits them as binding on 
the Crown. In the Charter Act of 1793 (33 Greo. Ill, 0. 52, SS. 
42, 43) theie is an explicit recognition of the powei of the Cov- 
ernor-General in Oonneil and also of the Goveinois of Madias and 
Bombay to make war and to make tieaties. What restiiction is 
there to prevent their making treaties of cession ? 

Sir Barnes Peaeoik : — The first section of tho Act says the teni- 
toiica shall remain and continue in the possession of the Bast 
India Company. Theie is no permission to estrange them. 

Mr. St( 2 )hen Taking that in connection with the subsequent 
Act of 1S68, I nndeistand it merely to moan that the Company 
are to remain in possession of these teiritoiios for the purposes 
and with the powers of Coveinment. It is not meant to exclude 
the power of ceding under certain ohcumstauecs. 

Sir Barnes Peacock : — The torritoiial debt is charged on these 
territories. 

The Lord Ohmcelbr .--“Perhaps it is only a matter of curiosity, 
hut do you say that the East India Company could have coded 
territory without tho consent of the Crown 

Mr, Stephen : — It is quite unnecessary for me to contend that 
tho Company could cede of their own right and independently of 
the Crown. I say that the Crown had substantially entrusted to 
them, among other powers, the right of making treaties on its 
b^ifill. I regard Section 68 of the Act of 1858 as putting all 
ISse*tsSa4® made, by the Company on the footing of treaties made 
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And tlie noticeable matter is that after the pamng of Ad 
of 1858 other cessions of the greatest importance hate been made 
by the GroYernment of India. Mr. Forsyth in his ^ Oases aadOpin- 
ions’ has referred only to two instances of Indian eessioHj and 
these made before the Mutiny; but after the Mutiny many of tho 
Native chiefs who had taken oui’ side, and had distinguished them* 
selves for their courage and fidelity, wexo rewarded with grants of 
territory. If the Oouits below are right in their view, the whole 
of the grants made to the great Indian Chiefs of Ilyderabad, 
Gwalior, etc., as the reward of their invaluable services at a time of 
extreme peril to the British Empire in India, are invalid. What 
would be the effect of a declaration to that effect P 
Zord Selhorne : — The effect would probably be that an Act of 
Parliament would be passed before the end of the present session. 

JTr, Stephen : — That might be so, but the immediate effect 
would be to teach every chief of every state in India to look not 
to the Government immediately placed over him, but to the views 
which might possibly be entertained by Parliament. It might be 
possible to set up a particular grant to a particular state by Act 
of Parliament, but it would not be so easy to restore tho prestige 
of the Government of India, or of the Goyexnor>-Genoral to whom 
all these chiefs are accustomed to look as Her Majesty’s repro- 
eentative. Instances of cession subsequent to the Transfer Act of 
1858 are : — 

lsi!f,~The cession of territory made on the 26th Decembor i860 
to the Nimm. See Aitehmnh TreaUe$^ Vol. V, p. 114, 

%nd , — Eestoration of territory by treaty of the same data to 
Scindiah.— TreatieB^ VoL IT, p. 272. 

Territory conferred in full sovereignty on the Bhopal 
State under treaty of the 27th December l%GQ.--AilohmtdB 
Treaties, Vol. IT, p. 322. 

4th:—Smxmd granting villages in BareiUy to the Nawab of 
Bjim^m.^Attehison's Treaties, Tol. II, pp, 29, 30. 

&tK Sunnuds according full sovereignty over Ms ancestral pos-* 
sessions to the Maharaja of Puttiala, and confemng other 
territories upon him to be enjoyed on the same terms as his 
ancestral ■pommhm.—Aitohsonh Treatm, Tol II, pp. ggg 
29T. 

B ri7~^ 
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6^/;.— Suiimids in amilar toms and making similar grants. 

PXmodab — Aitchimih Treaties, Yol Ily pp. B04, 30C-30S) 

Goephak 

V. The fact that all these grants were made with extreme piihlici- 

Eaj^jx clothed with eveiy solciunity and for- 

mality which couhl ho gmii to them at a lime wheii the attention 
of the public was stiongly inteiested in the matter^ witliont any 
obieetion being taken in Parlianiontj was in itself a guarantee to 
tboso to whom the giants were made that they were absolutely 
■valid and binding. That gieat pubhe tiansactions like these 
regularly carried out in the face of the 'woild should be sot aside 
because some petty question as to the light of paities under a 
mortgage deed happens to turn up in a Court of Justice, would be 
a most dangeious doctrine siibveisive of all confidence in the acts 
of onr Executive Government In this point of view the matter 
which is strictly a question as to whether this cession was valid 
according to the municipal law of England, has also a relation to 
International Law. A treaty between nation and nation, which, 
according to the ordmaiy custom of nations, is and ought to be 
regarded as valid and binding, must be accepted as valid and 
binding by the Oourfs of law of these nations. If the contrary 
were the case, it would lead to a conflict between the Courts of 
Justice and the Executive Government such as would render the 
conduct of affaiis impossible. If, theieforo, this cession is one 
which International Law wmild regard as valid between nation and 
nation, it must be recogmizod as valid by the Courts of law 

As to the authority of those writers on International Law to 
which reference has been made in the judgment of the Court 
below as being opposed to the right of ceding tenitory to a 
foreign state, it mil be seen that the substance of their remaiks is 
rather of an ethical than of a legal character. They simply say it 
is wrong to cede territory without grave reason. The specula- 
tions of Grotius {de Jure Belli et Pads, B. II, Cap. 6, Sees. 3, 4) 
turn on the theenry of a social contract and have no practical bear- 
.hug ou. ihe natter in hand. Sir B. Phillimore, in his work on 
.. I, p. SIS), lays down the broad prindple 
afows its ruler either in his own person 
tq enter into negotiations respecting the 
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alienation of property with other nationSj must bo held to have ^ 
consented to the act of the raletj unless it can he clearly proved 
that the other contracting party was aware at the time that the 
ruler in so doing was transgressing the fundamental laws of Ins 
state.’’ Passages from Yattal are cited by Sir B. Phillimore in 
support of this position, which further recommends itself as being 
in accordance with ordinary and obvious common sense. Sec 
Kenfs Commentaries 12th ed , Vol p 285, and Wheaton on 
International Law^ Pait 3, Cap. 2. 

On this view the English nation is bound to regard as valid 
those acts of cession which were solemnly made to Native princes 
without objection at the time. These were acts of state done by 
the sovereign in respect of independent sovereign powers, and it 
would be a breach of public faith to question them or allow them 
to be questioned in a Couit of Justice. 

Sir Barms Peaeoeh. — If the President of the United States 
were by himself, without the coneurrence of the Senate, to make 
a treaty, and the Senate did not impeach him, do you contend 
that that treaty would be binding, and would warrant Ms making 
future treaties without the Senate’s ooneuirence ? 

M)\ 8te])hen . — In America the constitution is defined in express 
terms by a written document wHch provides that the Senate is to 
concur in making treaties. In England we have no written con- 
stitution, but leave such matters to be determined as the eircixm- 
stances of the case may require, in accordance with precedent 

Sir Barms Peacock. — ^Is not the constitution reduced to writing 
by 21 and 22 Vic., Oh 106? 

Mr, Stephen : — Certainly not. The power of the Grown in no 
way depends on that Act. The Queen acts by virtue of her 
prerogatives. In the Tanjore ease^^> already referred to, it was 
decided that the Crown, exercising its sovereign power through the 
East India Company, could acquire and retain territory, and that 
such an act of the Crown was not subject to the control of the 
Municipal Courts either in India or in this country. The present 
is the converse case. Here the Crown cedes territory. But the 

/ (i) 7 Moore’s I. A, 476. 
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same principle applies, Tlio act of Ihe Oro-wn is an act of State, 
and cannot bo questioned in a Court of law. By tlie EngHsli 
Constitution the executive govornmont is tlio prorogativo of the 
Cl own Bailianionlaiy control, wliicli may take tlio form of 
refusing supplies or inipeaoliing mlnisteis, is exercised actively 
only in raio cases. Acts falling %yitliin tbe sphere of the Execu- 
tive Government when oneo done must b© accepted as valid, 
though they should subject the nainistor who does them to punish- 
ment. It is conceded hy the other side that to terminate a war 
cessions may be made by the Crown without authority from 
Parliament. 

Str Barnes Peacocl : — A cession of temtory made to terminate 
a war, is in fact, conquest. 

Mr, Stephen : — It is buying peace. But that is a different thing 
from conquest. By conquest, I should undei stand the actual 
occupation of the country by force. 

Sir Barnes Beacoeh : — But cession is a thing forced upon you. 

Mr, Stephen, — It may be an act of necessity, no doubt. What 
I say is that the Executive Government is to decide when the 
necessity has arisen. 

Sir Barnes Peacocl, — Would you contend that the Governor- 
General could have given up Bengal with all its revenues to the 
Eing of Delhi? 

The Lord Chancellor: — ^The question is whether the Imperial 
Government with the Govomor-General could not have given up 
Bengal, 

Mr, Stephen:—! say certainly they could, subject to their 
constitutional responsibility. 

8%r Barnes Peacocl That is in the ease of war. 


Jfr. Stephen:—! there is no real distinction between the 
case of war and the case of peace. If it be granted that the 
Crown has povfer to cede in time of war without authority from 
then, as the Crown has undisputed power to make 
is conceivable that a bad king might declare war simply 
of Effecting a cession. He might, indeed, be dethron- 
,. 1 ^^ to ;<^Ssion were actually eifeoted, a Court of Justice 
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according to fclie admission of the other side, -would ho hound to 
recognize it. 

&>• Montague Smith : — If -we are to look to consec[uencos, the 
conse(juenoes of declaring an unjust war might ho mfiuitely more 
disastrous than a mere cession of territory. 

Mr. Stephen: — Unquestionably. In carrying out tho acknow- 
ledged privileges of the Crown, we may have results as alarming 
as the cession of the Isle of Wight or of Bengal. 

Sir Barnes Peacoeh . — I only put it to you to test your proposi- 
tion which, it is important, we should have clearly placed before 
us. Tou contend that the Crown has the power to cede the 
sovereignty of any part of its dominions to a foreign state, in the 
exercise of its prerogative in a constitutional manner. 

Mr. Stephen : — That is my contention generally ; but I am not 
prepared to deny that there may he a distinetion, though at this 
moment it does not occur to me, between different parts of Her 
Majesty’s dominions. 

Lord Selborne :-~'Wb&i I understand yon to mean is, that as a 
general rule, this power rests in the sovereign, and that the 
burden of proof would be on the other side. 

Mr. Stephen. Quite so; that is the sum and substanco of my 
argument. 


r/ie iJord Olmneelhr say that tbe power of cession is 
part of the Crown’s plenum ihmmium over its possessions, but 
that it may be Kmited, curtailed, or taken away, and cheeks put 

on Its exercise. So far, however, as that has not been done, it 
remains in full force. 


Mr. Stephen .-—That is entirely what I have been endeavonrm 
to express in my answers to your Lordships. The oases indicat 
a sort of graduated scale in wHch the right of cession hashes 
exieroised. The simplest form is precisely that with which w 
are now de^g. A second step is such a ease as that of Ben 
coo en which had been recognized in various Acts of Parliamen 
as a part of the British possessions. The third step is illusbater 
kr to of the B., Identle, *ieh h»i been 
— ™ - con.fitutt.nef 
settled and not a conquered colony. . 
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The Lo^d Chancellor — In the eiiso of tlio Bay iBlands mxj 
possibly the Legislature tliore were consenting paities. 

M)\ Stephen , — In an Empire such as oursj liaTing so many 
dependencies with institiilions of such infinite variety, it is im- 
possible to make any general proposition as to %dtat may or 
may not be done, which might not require qualification when 
applied to some particular tonitory. Taking tlio case of Canada, 
lot us suppose that there are islands in Lake Superior belonging 
to Canada, and that there are reasons for ceding those islands to 
the Government of the United States. If I wore asked who 
could make that cession, I should answer that Her Majesty^s 
ministers, who would be responsible for the transaction, “would do 
well to consult the Governor-General of Canada and the Dominion 
Parliament. 


Lord Selborne * — If the Dominion Parliament were not con- 
sulted, it would, no doubt, be regaided as a very great outrage. 

The Lord Chancellor : — ^In the Bishop of UTataVs ease this 
Board had occasion to lay down, what may have seemed a self- 
evident proposition, that where once representative institutions 
have been conceded to a colony, the Crown stands to that colony 
in the same position as it stands to the United Kingdom. 


Mr, Stephen * — ^My illustration was intended to show that there 
were limits to the authority of the Butish Parliament, and that 
in dealing with cases of cession you have to consider each case 
with reference to its own particular circumstances. 


The Lord Chancellor : — If the question had arisen before Canada 
had any Parliament, then, if yoin argument in the ease of India 
is right, the Crown would have had the right to cede. 

Jfn Stephen .‘—While Canada w^as a Crown colony, there could 
have been no question about it. Seeing it has a Parliament, it 
would he unwise and impolitic for the Crown to exercise its riglit 
without reference to those interested in the matter. 


Xjord Selborne argument which might be used as to the 
^ ?|tpty of the United Kingdom might have no application to the 
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8lr Banes Peacock : —’What io you say to the “Aefc of Hotllo- 
ment ” wliieli entails the soyereignity of the whole of Iho Bril i^'h 
dominions on the heirs of the body of the Princess Soplila ? 
Can the soyereign by treaty part with the dominion settled under 
that statute ? 

Lord Selborm . — You would say that the powers and rights of 
the Crown are not affected by that statuh', but only Iho devolu- 
tion of them. 

Mr. Stephen . — The Princess Sophia and her heirs will take the 
sovereignty with all its powers and rights, including the power 
of cession if that belongs to it. There is nothing in the case of 
the present cession which makes it necessary for the Crown to 
refer the matter to Parliament. 

8%r Barnes Peacock . — ^Parliament has legislated for the terri. 
tory ceded. 

Mr. And so it had legislated for Beneoolen and the 

Gold Coast, and the other places which have been referred to. 

Sir Barnes Peacock .—'Whoi, do you say was the act of the 
Grown in parting with this territory under its prerogative P What 
do you say was, m fact, done by the Crown ? 

Mr. Stephen.— L say that whatever was necessary to be done 
to make a valid cession was done. 

Sir Barnes Peacock . — You contend that we are bound by the 
notification of the Governor-General, which appeared in the Gazette 
of India on the 4th January 1873, and which under tlie pro- 
visions of the Evidence Act is to be deemed conclusive proof of 
a vaM cession. But the High Court in pronouncing its original 
Judgment had not that proof before it, for that notification had 
not then been published, and the Evidence Act had not been 
passed. Then an application is made to review that judgment on 
the ground that the law has been altered, and that proof is sup- 
plied by this notification. But if, in the absence of such proof, 
the original judgment of the Court was right, are we entitled to 
declare that the High Court was wrong in refusing to reverse 
that judgment on review, because the law had been altered in the 
meanwhile ? 
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lord Sf Borne .-“-If it be true that tlie Indian Courts must take 
judicial noiie© of the temtories of the Clixoen in India, then, if 
there has been a cession of tenitoryj they must take notice of 
that, and they must do so independently of this Gai5ctto, which is 
no pari of tho cos^on but only evidence of it. 

Mr. Blephn . — They ought to have taken judicial notice of the 
cession. If wo ai^o to woik out the matter on such minute 
grounds, I think that what Lord Solborno suggests is an answer 
to the question, whether they should have taken notice of the 
cession origiuajlly ; hut, at any rate, when they got special and 
statutory notice they were hound by that. 

Sir Barnes Peaeocl — Then the Oouit had originally to see 
whether there had been a valid cession. "What is a valid cession? 
Apart from the proclamation, nhat is the truth of the case ? Was 
there, or was there ever intended to be a cession ? 

Mi\ Stephen : — The object of the section in the Evidence Act 
is entirely to settle that question. 

Sir Barnes Feaml — I only want to know what you say the 
cession is, putting the notification in the Gazette entirely out of 
the question. 

Mr. Stephen . — cannot put it out of the question 

Lord Selhorne Wo seem to be fully in possession of the facts. 

Sir Jf. Smith . — ‘I thought the argument was to pioeeed on 
the assumption that there was de fnifo a cession by the Crown 
through its agents, and that the only question was whether Ih© 
Crown could make such a cession without the assent of Parliament. 

Lord Selborm ;™As I understand it, the Court below was satis- 
fled that, as a matter of fact, this had become foreign territory, 
that theie had been de facto a cession by the concurrence of the 
Indian and the Home authorities. 

fhe Lord Ohaneellor : — Thera was a cession; the only 

question is, was it de jure ^ 

Jfr. Stephen . — I desire to add a word or two to what Sir 
Willilam Harcourt has said in regard to the judgment of the High 

That part of the judgment wHoh 
^t hardly of importance now. 
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Mr. Siephen : — I shall not toxicli on that point fnrfln r, f 
would direct attention to the concluding part of the judgiaont, 
where after citing passages from Vattel to the effect that a nation 
ought not to abandon its members, except in cases of cxtroine 
necessity, the Judges go on to say that they havo no Imowledge 
of the reasons which led to the present cession, but that there 
certainly existed no such necessity as is rocogniaed by tho pub- 
licists. This implies that the Court considered that they had a 
right to enter into the question of whether there was a necessity 
or not, and to determine that the cession was valid if made under 
necessity, and not otherwise. 

Loid Selborne : — The High Ooxirt seems to have thought that 
necessity meant either war, or some similar i^s rnajoi of the 
existence or non-existence of which they might take eognizanee. 

Mr. Stepheji .-—That would be a most dangerous view. 

Sir M. Smith .-—A question of necessity woxrld be one of poliov, 
not of law. ■' ’ 


Mr. Stephen. Here we have the Com-t, many years after the 
thing has been done, going into the question of whether it was 
necessary. That shows the absurdity. If necessity jnstifici 
cession, the sovereign who makes the cession must judge of the 
necessity, and the necessity must be assumed as a matter of law. 
The High Court has said that there was no necessity. But ne- 
cessity is a relative term, and things unimportant in themselves 
may lead to important results. 


The Lord Chancellor :-H cannot be contended that the validit 
of a cession is to depend on the judgment which a Court of lai 
may form as to its necessity. 


Mr. Stephen .-—And yet that seems to be the inference iiom t 
language of the High Court. The whole judgment of the Hij 
Comt tens on what they pronounce to he a fundafnental pri 
mple of the law of England, vi.., that allegiance is indefeaSb] 
Now the dootnne of the English law concerning allegiance, 
laiddowin Oalmns Case, is that on the birth of the suhie 
aUegiance attaches to the person of the sovereign, and folloi 
him and IS not dependent on the place where the subject m* 

reside, but is a personal relation between him and the sover2 
Ce... Mep Pa.t 7, p.l. HaWPleas of e 

B > If* ^ 
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T/w Lord Ohancellor — How does tluifc dooiiino boar on tbig 
question ? Let it be granted that a subject f4inuot get rid of Ms 
allegiance, tluifc doos not advauee us in considering wbetlior tke 
soTeroign can cede toriitoiy* 

M)\ Stephen • — I am merely answering an objection to wMcli 
the High Oouit seems to attach great impoitance They say 
allegiance is indefeasiblo ; I say that may be so, but since allegi- 
ance is morely a personal relation between sovereign and subject, 
the fact o£ it being indefeasible is no argument that the sovereign 
cannot cede the territory in which tho' subject lives. 

Lo)d Selborne : — The view that a subject cannot by any act of 
his own absolve himseK from Ms allegiance, is not inconsistent 
with the view that he may be so absolved by some authority in 
the state. 

Mr, Ste 2 :)Jm Oomt below seems to think that there was 

%me soit of mairiage tie between the Crown and its subjects. 

Sir M, Smith ;• — And no Divorce Court. 

Mr. Forsyth^ Q,C,^ for the respondent : — ^The question is whether 
a British subject, having brought a suit in a British Court of 
Justice, witMn British territory, and established under the 
authority of Eegulations themselves authorized by Acts of Baidia- 
ment, and having obtained a decree, can be deprived of the fruits 
of that decree by an act of tho Executive, which in the present 
instance I will admit was the Giown. I call attention to these 
facts, because, in considering the question as to the power of the 
Crown to cede territory, it may appear that theie is a sound dis- 
tinction between the power of the Crown to alienate, in certain 
emergencies, territory which has never been made the subject of 
Parliamentary legislation, in which there exist no municipal institu- 
tions created by Act of Parliament, as, for instance, in the case 
of a country taken by conquest in war, and restored when peace 
is made, and its power to alienate territory wHdi has been legis- 
lated for by Parliament. To attribute such a power to the Crown 
in ike latter case is to authorize it by its Executive act to repeal 
Acts of the Legislature. TMs, I submit, is beyond the 
powe:^ of the Crown. 

©ogo was ceded to us by the Pexshwa, and 
the treaty of Basaein in ISOSf. It 
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belongs to the Presidency of Bombay. By 47 Goo. TIL, o GS, 
legislatiyo powers were conferred on tho Govornor of Bnmlmy, 
nnder which powers the Bombay Eegulations were jtasRcd. jly 
Bombay Eegulation II of 1827, Gogo is made part of tho Zillah 
Ahmedabad, and authority is given to the Judge of Ahmedabad 
to administer justice in the district of Qogo 

Lord Selborne — If the power of cession existed in tho Crown 
before that Eegulation, what is there in the Eegulation to take it 
away ? 

Mr. Forsyth —The Eegulation being passed under authority 
of an Act of Parliament and municipal institutions being thereby 
established, the Crown cannot by its prerogative give away the 
territory to a foreign power, and so deprive the inhabitants of 
rights guaranteed by Act of Parliament. 

Lord SolboTTir .■ I do not perceive that any rights wero 
guaranteed by Act of Parliament. 

Mr. Forsyth —I say that the three estates of the realm having 
sanctioned the creation of a Court of Justice within this torTitoiy? 
the rights of the inhabitants to the benefit of tho Court’s admi- 
nistration of justice cannot be taken away by the Act of the 
Crown alone. 


Lm-d Will not the same argument apply to all those 

cessions in India to wMch. reference has been made ? 

Mr. Forsyth:—! shell presently attempt to show that these 
cessrons were of territories not touched by any Act of Parliament. 

The Lm-d Chancellor .-Dq you say that if an Act of Parlia- 
ment were passed ^ thrs session to authorize a partionlar Court to 
be set up in Piji for the benefit of the inhabitants, that would 
^F^e the Crown of any right it naight before have had to cede 


The Grown wonld be a party 


FoTByth : — I think so, 
the Act of Parliament, 

m Lord Chancellor. a party to the Act would I 
nothing. That would not terminate the right to cede sunnosiu 





m 


THE imiAB LAW IBFOETS. 


[YOL, 1 


18T6 


GrOBBHAN' 

V, 

Deobam 

Hakji* 


patent, setting up a Ootirt of Justice in a conquered or ceded 
teriitory Cor the benefit of the iuliahitants. Would that dobtroy 
a right of cession which beioro existed ? 

if;-. i?brsy/A:~rorhap 3 not. Bat Avheie Parliament has inter- 
fered, then the Crown’s prerogative to cede, if there bo suoh a 
prerogative, is gone. 

T/ie Lord C/tu?ice/for.— Parliament interfering is too vague an 
expression. It might intorforo in a variety of ways. I want to 
know what interference you tMnk would limit the power of the 
Crown. Supposing that to provide for the expenses of the Court 
an Act of Parliament had to ho obtained, would that put an end 
to the Crown’s right to cede ? Have you any authority for saying 
that it would? 

Mr. Fors^yth : — I shall endeavour in the course of my argument 
to show that there is such authority, particularly with regard to 
the case of the American Colonies in 1783. It is difficult, how- 
ever, to find any distinct judicial authority, dictum, or decision 
which is in point. I believe this is the first time the question 
has been raised in a Court of Justice. 

Lotd Selhorne . — If that he so, and there are so many instances 
of cessions having been made, does not it tell strongly against 
you? 

Mr. Forsyth . — I shall deal with these jinstanees and distinguish 
them so as to show that, with perhaps one exception, they are 
not in point. But I do not wish to anticipate the argument which 
I shall go into. 

The Lord Chawellor : — I do not ask yon to change the course 
of your argument, but I should he glad to know what are the 
conditions of yonr argument. Do you or do you not admit that 
where Parliament has not interfered there is a right of cession 
in the Crown? In the case of a conquered or ceded territory, 
for example, does the right to cede exist before Parliament has 
legidated in respect of suoh territory? 

, Jfit. Jbrsy^A.*— I will admit that at the conclusion of a war, for 
making peace, the Crown has power to cede 
not been made the subject of 
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The Lord OhanceUor : — Apart from any question of war^ is 
tBere that right in the Grown ? 

Mr, Forsyth : — I contend not, I will examine the eases cited, 
and show that they do not establish such a right. 

The Lord Chancellor — That is a question on which, independ« 
ently of precedents, constitutional writers might he expected lo 
pronounce an opinion. 

Mr. Forsyth : — I venture to say that no constitutional writer, 
lawyer, or jurist has ever asserted that the Crown has the power. 

The Lord Chancellor: — I should doubt that; hut can you cite 
any authority, any constitutional writei whose opinion on such 
subjects is generally received, who says that the Grown has not 
this power ? 

Mr. Forsyth : — I hope by-and-by to quote several. 

The Lord Chancellor: — Would it not be well to see how the 
matter stands on that point first ; for if there is such antecedent 
authority in your favour, it may not be necessary to go further. 
On the other hand, if there is no such authority, we must proceed 
by degrees. 

Mr. Forsyth : — If the authorities were against me, then of course 
the burthen would be on me to get rid of them 

The Lord Chancellor Vattel, who has been treated as an 
authority by the Court below, if you read the whole of his chapter 
on the subject, and not selected sentences as to what may be the 
moral duty of a G-overnment, seems to me a strong authority in 
favour of there being a right of cession in the Grown. I should 
like to hear how it strikes you. 

Mr. Forsyth : — I will deal with that presently. I was distin- 
guishing between territory which had been legislated for and 
territory which had not, and I was urging that the Grown could 
not alter the j)rovisions of an Act of Parliament. 

Lord Belborne not that begging the question? Is it not 
for you to show that there is something in the Act of Parliament 
which necessarily takes away the Grown^s right to cede? It is 
not inconsistent with that right that provision should be made for 
the good government of the country. 
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Mr.Foisyth — As an illu&tratioa of the effect of Pailiamenlary 
interference 1 would say tliat tlie effect ol tlie Act of IJmon 
between Gi-oat Biitain and Ireland in 1801 was so to unite tlieso 
countries that tho Crown could never afterwards by any Evpoutivo 
act separate them, or give up any part of them to a ioreign state, 
and tho same would apply to Scotland aiter tho union with that 
country. Tho prerogative of tho British Crown, I conceive, to 
rest on tho Common Law. If tho Crown has unlimited power 
to cede territory, thero should be some authority to show it In 
suppoid of every other prerogative of the Crovnr, authority might 
be cited. But I have searched in vain for any opinion of the 
test writers, or any decision of a Court of Justice which even 
lil-nfa at an unlimited power in the Crown to cede British territory. 

The Laid Chancellor. — Torr are now speaking rather of the 
territories of the TJnited Eingdom. I want to hear your views 
as to the power of the Crown in respect of what are known as 
Crown colonies, colonies which have not been legislated for by 
Parliament, and which have not been provided with a legislation 
of their own. Take the ease of Piji. 

Mr. Forsyth — say that in time of peace the Crown has no 
power to cede Fiji. 

The Lord Chancellor -—On what principle do you say so? 

Mr. Forsyth To see what power the Crown has, I must look 
at what the Crown has done, I cannot attribute a power to the 
Crown which I do not find recognized by any test writer, or any 
Court of Justice. 

The Lord Chancellor: — Smely the text-writers will assist you 
if the case is as you say. Could not an absolute sovereign part 
with the territories over which he is absolute sovereign? 

Mr. Forsyth: — But the Queen is not an absolute sovereign, 
not even of Fiji. She could not, to suppose an extreme case, 
introduce trial by torture into Fiji. She is controlled by the 
law, and is not absolute in the sense in which an Oriental despot is 
;jib|plute, who can deal with his subjects like herds of cattle. 
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acquired appears otlierwise imlimited, unless yon can sliow some 
limitation. 

Mr, Forsyth ^-^1 contend that in time of peace the Queen 
conld not alienate Fiji, hut it is not necessary to my argument 
to say so. 

The Lord Chancellor — It will assist your argument very much 
if yon conld establish that 

8ir M, Smith : — Has she power to accept the cession of Fiji ? 

Mr, Forsyth —That is different. Ton may accept many things 
which yon cannot give away. 

Sir M, Smith, — Does not the Crown represent the State for 
both purposes? 

Mr, Forsyth: — The Crown no doubt represents the State in 
dealing with foreign countries in so far as making treaties is 
concerned. But that power is limited by constitutional usage 

The Lord Chancellor: — We shall come to usage afterwards. 
At present we should wish you to refer us to any passage in any 
constitutional writer, who commands respect, declaring that the 
Crown has not that power. 

Mr, Forsyth' — In Wheaton’s International Law, 8th ed., 
Section 542, it is said: — ^^In Great Britain the treaty-making 
power as a branch of the legal prerogative has in theory no limits, 
but it is practically limited by the general controlling authority 
of Parliament, whose approbation is necessary to carry into 
effect a treaty by which the existing territorial arrangements of 
the Empire are altered.” 

The Lo'id Chancellor: — That opinion seems rather against you. 
He says that in theory there is no limit to the power of the Crown? 
though practically there is a control by Parliament. If a treaty 
involves airangements which require the interference of Parlia- 
ment, Parliament will interfere, but theoretically the power is 
with the Clown. 

Mr. Forsyth, — ^In discussing the power of the sovereign to 
surrender territory the foreign jurists assume the ca^e, not of a 
constitutional monarch like the sovereign of this country^ hut 
of an absolute prince. Puffendorf in his ^Law of Nature and 
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Crown having so dealt with territoiy for which ParHamont has isn 

legislated. Such territory becomes a part of the British Empire 

in the same way as the Isle of Wight. I ask attention to what Gobdha^ 

took place when we made peace with America in 1783, after the 

War of Independence. k ^ n u. 

The Lord Chancellor: — You must remember that was not a 
question of cession. 

Mr. Forsyth : — The very word cession is used in the treaty. 

The Lord Chancellor . — ^It was not a case of cession in the 
sense we have been using the word. A poition of the leiiifcorics 
of the Crown had revolted. The Crown recognized them as 
successful, and dealt with them, not as ceding to a foreign power, 
but as relinquishing rights as against its own subjects. There 
was an absolute necessity in a proceeding of that kind that 
Parliament should intervene. 


Mr. Forsyth I doubt whether Parliament would have inter- 
vened hut for the cession. 

Lord Selborne : — ^During the progress of the war, Acts of the 
Imperial Parliament had been passed which rendeied it impossible 
for the Crown to bring the war to a termination without consult- 
ing Parliament. The Crown could not repeal the Acts which 
required that the Americans should be treated as rebels and 
pirates. 

Mr. Forsyth : — The terms of the treaty with the Americans, 
which involved the cession of portions of Canada and Nova 
Scotia, were discussed in Parliament, and were defended on the 
ground that they were in accordance with the powers conferred by 
Parliament for the purpose. 

Lord Selborne : — As to these cessions of portions of Canada and 
Nova Scotia, did they prevail, or not ? They were not authorized 
by the Act of Parliament which enabled the Crown to treat. 
These were territories which had not participated in the rebellion. 

Mr. Forsyth I cannot find whether these cessions prevailed 
or not. 


Lord Selborne .—There was, at any rate, no Act of Parliament 
to authorize them. 
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Nations/ B. YIII, Oh. 5, Section 9, nevertiioloss saye that "whore a 
princo alienates a part of liis Idngdom, ho reqnirc.9 tho consent both 
ot those of Ms people who ai(‘ to coutimio nmkr his OovcrninGnt 
and of thoso who aio to ho trauslened. 

Laid Selhonie ■ — ruffendoif would lequiio not only thf> assent 
of tho Impejial Piulianieut, but also tho assent oi the people of 
Glogo to Ytihdalo the cession. 

T/ie Lord Chancellor. — rufl’endoif lecogni/os elsowhero the 
moral right of those whoso tomtoiics aro fo bo given up> to con- 
stitute themselves an independent state if they are strong enough 
to assert the right. That implies that an absolute sovereign may 
abandon them. 

M'\ Fm'syfh . — No doubt. An absolute piince may do what 
he likes, for aught I know. 

The Lord Chancellor: — I do not mean absolute in the sense 
of a despot. I am speaking of a sovereign in whom the pkuiim 
domimiim over territory is deposited, as in the case of the Crown 
over a Grown colony. 

Mr. Forsj/ih- — An absolute prince may withdraw his troops 
from a part of his territories, and so abandon them. He does 
not care whether the inhabitants aio under his allegiance. 

Lord Selhoriie You say he may do that, but not cede. 

3Ir. Fonyth. — I say an absolute piince may, but that a 
constitutional monarch cannot 

The Lo)d Chancellor. — His constitutional ailvisors would be 
called before the tribunal of Pvixiiament to answer for what they 
had done. 

Mr. Forsyth : — That is merely an imjioaehmonl, an entirely 
insraffleient remedy. Could the Crown withdi-aw itsolf from the 
Me of Man, and say that it shall henceforth be independent f 

The Lord Chancellor : — The Me of Man has representative 
institutions. 

Mr. Forsyth :-^Th.By might go with the island. I say that 
i ^alpiver may be done by an absolute power, the Tlu gliab Crown 
^ exempt; renounce the allegiance of its subjects. The case of the 
Gtoietme, referred to by Puffendorf, of which the 
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particulars are giTeu in llie 4tli volume of Eapiu’s History of 
England, is in point. Eichard II. tried to make a grant of 
Gruienne in full sovereignty to tlie Duke of Lancaster. The 
people took up arms, and refused to be transferred fiom tlieix 
allegiance. The grant had consequently to be revoked, and 
Gruienne remained part and parcel of the realm of England. 

Lord Selborne .•--‘The fact of all our French possessions having 
been ceded without any Act of Parliament being passed to author- 
ize the cession, is rather against you. 

Mr, Fomjth: — We are driven from them. There was no 
treaty of cession. It was a case of conquest. 

Lord Selborne : — Some of them ceitainly were ceded. But that 
is not material. 

Mr, Forsyth Qrotius (de J ur. Bell, et Pao,, B. II, Cap. VI, 
Sections 8, 9) disputes the right of a state, and still more of a 
king, to alienate, even on the grounds of public utility or necessity 
without consent. Wheaton seems to me to take the same view, 
and I think that the opinions of Kent and Phillimore refer only to 
the power of the Crown in making a treaty of peace at the conclu- 
sion of a war. In neither of the last-named writers is there the 
least hint of any power existing in the Crown to alienate British 
territory in time of peace. The passage in Phillimore to which I 
particularly refer is in Cap. ‘XIY, para. 262, where he discusses 
the views of Grotius, Puffendorf, and VatteL 

The Lo^d Chancellor Yatiel (B, I,, Cap. 21, Sections 262, 265) 
expressly repudiates the view of Grotius and Puffendoif that there 
is a general presumption against the power of the sovereign to 
alienate without the consent of his subjects. 

Mr. Fonyth He is speaking of what may take place in time 
of war. 

Lord Selborne : — He speaks of a cession to a neighbour as 
distinct from a cession to an enemy. 

Mr, Forsyth He says that where the fundamental laws of a 
state forbid its dismemberment, the prince cannot dismember 
without the concurrence of the nation or its representatives. But 
where the laws are silent, or where a nation has given its sovereign, 
B 717— e 
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witliOTit ro^piTe, ilio hili right to treat and eoiitratt with other 
statesj it is oonsidexed to liavo mYivsti‘d Iiibi with all powi^rs noees- 
sary to make a valid toiiiraetj and to have nuuh^ liiiu judge ol the 
necessity of tlio case^ and x^lud the saihiy ot iht' state K‘f]:uir(‘S. If 
these viex\s ho correct as applied to this eoiiutry, and the BiigHsh 
Crown has siirh ahsoluto aulhoritjv tluai the Crc»vn might cede 
Dover to lhaneo to-nxnrrnw* 

T/ie Lord Cham llor . — Is iliat so f If in respect of the Ujuted 
Kingdom the p/euiim dotniuiam is not in the Ciown alone, Imt in 
the Cromi and l\uiianient together, then a cession cannot take 
place without the authority of both Crown and rarliainent. But in 
the case of a Crown colony, in the Grown 

alone, and the cession will not require the assent of Parliament. 
Unless you assume that the case of a Grown colony and of the 
United Kingdom are identical, tho answer to the one ease is not 
the same as to tho other. 

Mr, Fomjth : — Mr. Stephen put the two eases on the same 
footing. He was hold enough to say that tho Crown could cede 
the Isle of Wight. 

The Lord Chaneellor .’—He carried his argument to that extent, 
hut at the same time he said it was not ncccbsary for hib ease. 

Mr, For^ijih : — It was tho logical sequence of Ids argument and, 
as I tMnk, a reclnetio ad cdmnrium, I can understand that a 
Crown colony may he supposed to stand on a distinct footing. 
But here wo aro dealing with the ease of British tenitory which 
has been legislated for, and to which institutions have hcon given 
under the authority of Acts of Parliament. 

The Lord Clmmellor : — That is tho second branch of the 
argument. In dealing with the first hrancli wo had to see 
whether, generally speaking, the Crown had the right of cession. 
Ton are now to show that, assuming the general right, that right 
is lost where Parliament has legislated. 

M7\ Forspfh ‘—At the conclusion of war and to purchase peace 
the Crown has the right to restore conquered territory. It has 
^exercised that right constantly, uniformly, and without ehal* 
there is no instance (with the exception of the case 
refemee will presently be made) of the 
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Crown having so dealt with territoiy ior which Parliament has 
legislated. Such territory becomes a part of the British Empire 
in the same way as the Isle of Wight. I ask attention to what 
took place when we made peace with America in 1783, after the 
War of Independence. 

The Lord Chancellor: — Ton must remember that was not a 
question of cession. 

Mr- Forsyth : — The very word cession is used in the treaty. 
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The Lord Chancellor : — It was not a case of cession in the 
sense we have been using the word. A portion of the territories 
of the Crown had revolted. The Crown recognked them as 
successful, and dealt with them, not as ceding to a foreign power, 
but as relinquishing rights as against its own subjects. There 
was an absolute necessity in a proceeding of that kind that 
Parliament should intervene. 


Mr. Forsyth .'—I doubt whether Parliament would have inter- 
vened but for the cession. 

Lord Selborne , — During the progress of the war, Acts o£ the 
Imperial Parliament had been passed which rendered it impossible 
for the Crown to bring the war to a termination without consult- 
ing Parliament. The Crown could not repeal the Acts which 
required that the Americans should he treated as rebels and 
piiates. 

Mr. Forsyth : — The terms of the treaty with the Americans, 
which involved the cession of portions of Canada and Nova 
Scotia, were discussed in Parliament, and were defended on the 
ground that they were in accordance with the powers conferred by 
Parliament for the purpose. 

Lord 8elhorne : — As to these cessions of portions of Canada and 
Nova Scotia, did they prevail, or not P They were not authoriised 
by the Act of Parliament which enabled the Crown to treat* 
These were territories which had not participated in the rebellion. 

Mr. Forsyth: — I cannot find whether these cessions prevailed 
or not. 


Lord Belborne : — There was, at any rate, no Act of Parliament 
to authorize them. 
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Sir William Earcourt .‘—TMs treatj indniled not only tlia 
recognition of American Imlepondeiico and the cessions of territory 
in Canada and NoYa Scotia^, hut also large cessions to Franco and 
Spain, Tlie House of Oommons, while it appioYod of the 
recognition of Indepondence^ passed a vote of eeiistire on the 
ministers in respect of tho cesbions. 

M}\ For yth : — There were in fact thi’co treaties of peace made 
at the same time : ono with Franco, one with Spain, and one 
with America. Floiida an^l Miuoica wore ceded to »Spain* When 
tho articles of the treaties came to he discussed hy the House of 
Lords, Lord Loughborough contended that no prerogatiye osibled 
in tho Crown to cede, without the authority of Parliament, 
any part of the dominions of the Grown, in tho possession of 
subjects under the allegiance and at the peace of tho king. 
Lord Thmlow dissented from that absortion in a deelamatoiy 
speech which has been referred to by Sir William Ilareomt. In 
the course of the debate Lord Carlisle cited tho case of Dunldik, 
and observed that the difEoulty in impeaching Lord Clarendon for 
advising the Crown to sell Dunkirk, vvas to prove that Dimldik 
had ever become annexed to the Crown. Had that been shown, 
the Crown could not have parted with it without tho assent of 
Parliament. 

The Lord Chancellor : — ^Theso aro such arguments as may be 
expected to bo used in party warfare. If the (Government of the 
present day were to cede Gibraltar, without lU'cvious communi- 
cation to Parliament, we should hear tho same expressions used 
m Parliament, that it was an act deserving of censure, for wMch 
the minister should be impeached. But such languogo does not 
imply that the Crown has not got the power. It rather aBsumos 
that it has the power, but that it is criminal to exercise it in a 
matter of the gravest importance without consulting Parliament. 

Mr. Forsyth : — ^That is not what Lords Loughborough and 
Carlisle say. 


The Lord Chaneelhr :^ — take it that if a minister oommuni- 
<mted to Parliament that a cession had been made, or was to be 
, imd Pairlioment approved of it, without any statute being 
^'##ioti^ould take place by virtue of the prerogative 
und^ any Parliamentary power. 
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Mr. Forsyth : — Lord Loughborough and Lord Carlisle say that 
the right of cession is no part of the prerogative of the Crown, 

The Lord Chancellor : — Then the whole tiling is invalid. 

Mr. Forsyth : — They say the thing is unlawful. 

The Lord Chancellor . — They say, having done what you should 
not have done without the assent of Parliament, you deserve to he 
impeached. The same might, perhaps, be said, though it eould 
hardly be truly said, in respect of the cession of Gogo, 

Mr. Forstjih : — Lord Loughborough was a lawyer, and should 
be credited with having understood the meaning of his words 
when he said “ no prerogative exists in the Crown to cede the 
Crown dominions without the authority of Parliament.” 

Lord Selborne : — And yet the cessions of which he spoke were 
made without the authority of Parliament. 

Mr. Forsyth .-—No doubt. But at the end of a war and to 
purchasQfc peace. 

The Lord Chancellor : — Then Lord Loughborough was not right 
in what he said. 

Mr. Forsyth I do not go so far as Lord Loughborough. 1 
put it this way. If so eminent a lawyer in discussing the right 
of the Crown to cede, went so far as to deny that a cession could 
lawfully be made by the Crown alone, even at the end of a war, 
and in the case of a desert and almost uninhabited country like 
Florida which had only recently been acquired by conquest, there 
is stronger ground for doubting whether such an act can be done 
in time of peace in respect of territory which has been long in our 
hands and which has been legislated for by Parliament. If Grogo 
can be so ceded, the whole Bombay Presidency may be ceded, and 
the only remedy would be impeachment. The right which I 
admit the Crown has to cede at the close of a war, and which I 
deny that it has in time of peace, rests on the esigenoies of the 
case. These are clear after war has once been waged ; till then 
they are speculative and contiugent. Admitting the full power of 
the Grown to cede territory at the close of a war, there is, I thtuTr, 
no instance of a cession by the mere prerogative of the Crown of 
a territory operated upon hy Parliamentary legislation. 
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TM Lord Hero is a oouveixtion ‘beiweoii Pier Ma- 

jesty and ilio Kini; o£ tlie Netkn'landBj by wMeli we cede a jxnrtioB 
of oiir tenilory on ilio Coast of Afiica, TUat lias notliing to do 
•uiili a -nar, and tlial is teuiioiy upon whivli ruliamont 1ms 
opoiatod by legislatioiu h tan&o there iAoie two AoK of Pailiamont 
parsed ickionoo to lliis veiy tenitory on tlio (iold l^oast 

J/> Forv/fh , — I 4iill coiilo to tint ca«o aluiwaids. L urn 
sjxealJng at present of tioaties made at tlio (lose oi 

Tnp Lord ChuMiUor — I thought j^ou admitted that at the close 
of a war tlieic inight ho right ol eesHon. 

Yes, Bui I say it is a remarkable fact that 
there is no instance of a cession at the close of a war oE territoiy 
opeiaicd on by i\uixanient. 

Bir WiUuoii ffarcoicrt : — There are dozens* 

Lord Belhome . —Wo have hoard of one case at least— Tloiida. 

Mr, Forsyth I have dealt with the ease of Ploiicla* 

Lord Selhorm , — Still it is a remarkable instance, and all the 
more so fiom its not having been the subject of conquest or re- 
conquest dming the particular war at the end of which it as 
ceded. 

Jlr. Fonyih — It had not been made the subject of any Act 
of Parliament. 

Sir James Oohile : — Thcae must have been Acts of Parliament 
which applied to Newfoundland, and yet wo seem to have ceded 
two islands on its coast, St. Pierre and Miguolon, first under 
the treaty of Paris in 1763, and again under the treaty of 
Versailles in 1783. 

Mr, Forsyth I do not know how far Newfoundland has been 
afiected by Acts of Parliament passed before the year 17G3. An 
Act passed after 1763, when these cessions were made, would not 
touch the question. Assuming that the Orown''s prerogative to 
<^de territory at the end of a war does not extend to territory 
I|gislate4 for l?y Act of Parliament, a forUon it has no power to 
in time of peaces Of all the instances of oes- 
^ 4^^ 3by th© other side, that of Benooolem 
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alone seems at fest sigM strongly against me. As to Beutsit*!* iN 
it requires to be explained, though stj led o Pre-idnify, if 'w.i-' in fn,, ,j ,, 
fact a fort. In the treaty of cession (he nanu' Bt neuolen is imf ("laxus 
used; it is spoken of as the Pactoiy of Fort JiLirlboiongh. Ill Id n kss! 
Geo. Ill , C. 03, it is menfionod as a Presidency in toniii (fion wifii 
the Presidencies of Bomliay and hfadiMS, au<l is no doubt thus 
recognized as a possession of tlio 33iiti4i Gi own. Tiuit Act g.ivo 
power to the Goveinoi -General to make laws tor these I’rt ddeii- 
cies, and prohibited them from engaging in war wifhmit Ids 
consent. I do not, however, find that, under the powxr thus 
given, any law or regulation was passed by tho Governor-General, 
establishing institutions in Bencoolen. 

The Lord Chancellor : — ^What institutions do you refer to ? 

Mr. Forsyth .•—•Municipal institutions. A Oonit of Justice, for 
instance. * 

Lord Belhorm . — Surely if there is anything in yow argument, 
it is the Act of Parliament, and not tho Eegulations made under 
its authority, which is of importance. 

Mr. Forsyth : — Quite so. But I say that tho mere naming a 
place in an Act of Parliament is a diffeiont thing from giving it 
institutions by Act of Parh’ ament, or under Ilegulations having 
the authority of an Act of Parliament Merely fo n-aiue tho plm'o 

is not to legislate for it, and does not affect the power of tho Crown 
to cede. 


The Lord Chancellor:—! ohscive that the Act which giY 0 .s 
power to the Governor of Bombay to make rales and regulations, 
gives an appeal against these to the Eng himself in Goimoil who 
mght repeal or alter them in any way he thought fit. That 
leaves the matter as it was. It is the prerogative of the sovereign 
to make rales and regulations, not of Parliament. 


Mr. Forsyth I say is that in respect of Bencoolen no 

uoh rides or laws have been made. Another ease which has 
been referred to is that of the Bay Islands. These were outlying 
islands formmg part of our territory of Honduras. They do not 
eeem to have been made the subject of Parliamentaiy legislation 
and were simply m the position of a Crown colony. Aa to 
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I87fi HoDduras itseli, of ■wMoh those islands formed a part, it appears 
(see “ Cases and Opinions,” p. 59) that in the year 1851, on a 
Gobdhan qncstion arising %vhother tlio tonitory of Biitish IFondnias was a 
Deokam island, plantation, dominion, fort or factory of Her Majesty 

Kisji. within tho Statnte 13 and 14 Yic, C. 90, the Cr<mn lawyeis 
thought that tho point was iwi fn'c from douhf, though they 
eventually oxiiressed an opinion tliai Ilondmns Jiad then become 
part of tho dominions of Her Majesty 

The Lord Cknnecllor: — The Bay Islands weio not tho samo as 
British Hondnias. 

Mr. Forsyth. — I think they were included in the term Honduras. 

Mr.Sftjdmn . — They are entu’ely distinct. The islands are far 
to the south of Ilondrtras. The letters patent recognize them as a 
separate settlement. 

Mr. Forvjth : — That does not alter my argument They were a 
settlement, hut they had not been the subject of legislation. The 
next ease is that of the Cold Coast. In respect of this territory 
there had been a sort of exchange bericeen ourselves and the 
Dutch. 

Ttie Lord Ohaacelhr- — Ton are not going to make another 
distinotion — that there is a power hy way of exchange but not 
otherwise. 

Mr. Forsyth : — Oh, no. I say that no constitution was provided 
for the Gold Coast by Act of Barliament. Again, in respect of the 
Orange Eiver Settlement, there was, in fact, no cession. The Crown 
merely revoked letters patent, by which it had a short time before 
established a forua of government. The settlement was purely 
and simply a Crown colony, and had not been legislated lor by 
Parliament. 


The Lord CkmceUor: — There are Acts of Parliament relating 
to the Gold Coasi By the Statute C and 7 Tic., 0. 118, to enable 
Her Majesty to provide for her settlements on the Coast of Africa, 
it is declared tirat Her Majesty may delegate to three or four per- 
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Sth article of the treaty relating to this cession it is said that the 
convention shall he ratified after reoeivingj so far as may he neces- 
sary, the approval of the legislative anthority. Has there been 
any approval hy the legislative authority of the tezmis of this 
treaty ? 

Sir Wilham Harcoiirt —There has been no Act of Parliament. 

3Ir. Forsyth *— The treaty, at all events, indicates that it might 
he necessary to have an Act. I do not understand why Parlia- 
ment should have intervened hy the Statute 6 and 7 Vie., 0. 13, to 
give the Crown power to provide for the civil government of these 
settlements. I should have thought that the Crown had such 
power without authority from Parliament. 

Sir William Sareourt : — The Statute 1 and 2 Q-eo. IV., 0. 28, 
had vested the African possessions in the Crown. The territory 
having been vested in the Crown hy Act of Parliament, it might 
require an Act of Parliament to enable the Crown to deal with it. 

Lord Selborne : — There are two Acts of G-eorge II. relating to 
the African Company and expressly authorizing the establishment 
of Courts of Justice, 

The Lord Chanoollor : — The Act 6 and 7 Vic., C. 13, was proba- 
bly required in respect of the lights which had been conferred by 
these other Acts on the African Company. It gave the Crown 
power to do what, but for the African Company’s rights, the 
Crown might have done of its own prerogative. 

Jfr. Forsyth As to the other cases which have been referred 
to. It seems doubtful whether Dunkirk was ever annexed to the 
British Crown. See the impeachment of Lord Clarendon in the 
6th Vol. of the State Trials. Tangier, again, was undoubtedly 
foreign territory, and was untouched by any Act of Parliament. 
The cession of Banca to the Netherlands in 1834 falls within the 
case of cessions made at the close of a war. We were not at war 
with the Netherlands ; but a general war, in which both contract- 
ing parties were concerned, had just been concluded. The French, 
who had taken the island from the Dutch, held it up to the close 
of the war. It stood in the position of a conquest wHch we chose 
to restore. It had not been legislated for hy Parliament. The 
cession of Quadaloupe to Sweden in 1813 (.under the treaty of 
B 717-^y 
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Stoeldiolm wn*:? a Mmilai’ tranFu*tion. II had b‘a(Mi hy 

from Fiaiieo in tlio roniH^ ol fho \\tn\ \Vr held it as a coTif^iioHl, 
and in 1810, as a pait ot a i;enaMl niiangemeiil in it'-ju ( i oi the 
war, we coded it in Sweden, 

Su^Jumn Call lie — Tt was not coded al (loMlo'^eof the war, 
hntas part o{ tin; eoiisidimition wlioroby wo induced Kwudm lo 
join in tlio Wiir against Fiance, 

Mr. FoiHulh • — ^Tlio object wsus to hind Swcdcui to i!u^ faKiUtion 
against Fiance, and so prepaie the way to peace. Ars to ho case 
of the loiiian Islands, onr relinquishment ol llio ]wotcctorato of 
these islands has really no analogy to a cession ot ten itoiy. 

T/ie Lord Chamelhr * — The ease of the Ionian Islands is not in 
itself much to the point. But as you have eiti4 opinions deliver- 
ed in Paiiiamonl in the last centmy, it descivcs attention that 
Lord Palmeiston, whose knowledge of these matters is -well known, 
in speaking of the Ionian Islands, stated broadly in the House of 
Oommons that the Grown had the right to cede any tezritory of 
which it was the possessor. 

Sir BarnoB Peaeocl : — He distinguishes, Iio^vever, between those 
possessions w^hich have been acquii'ed l>y conquest or tieaty and 
those settled by' British siihjectB who cany with them the law^s 
of their own country. The former m<ty, tho latter may not, ho 
alienated, 

Mr. Forsi/ch Ti that is his meaning, I agi*oo with him, for 
I draw the same distinction. 

Sir Barnes Peacock : — India is conquered territoxy . 

3Ir. Fotsyfh ’Hot all of it. Our title in India is of a very 
mixed clmracter. 

The Lord Chancellor : — Theteriitoiy we ax’e now dealing with 
was ceded to ns by the Peishwa under the treaty of Basseiu. 

Sir Barms The Peishwa wanted onr assistance against 

Seindiah and Holkar. 

^^XfwLofd QkancBlim *: — Have yon any instance of an application 
itn^de to Parliament to anthoMe a cession of territory ? 
oi^a h^d certain instances in which cession has 
of Barliament, and on the.oBiar 



VOL. I.] 


BOMBAY SEEIES. 


428 


hand can show no instance in which Parliament has been asked for 
or given its assent, that is a strong argument against you, 

M}\ Fonyth . — For a cession of conquered territory at the close 
of a war, I should not expect authority from Parliament. As to 
territory which has been legislated for, I say no such territory 
has been ceded. Instances of Parliamentary interforenco are, 
therefore, hardly to be looked for. 

The Loid Chancellor. — Well, there are the two instances of 
Bencoolen and the Gold Coast. 

Mr. Forsyth : — I admit the case of Bencoolen to be exceptional. 

Sir William A* — There is another case which deserves 

notice. The cession of a large extent of territory in^ Canada to 
the Americans by the treaty of 1783. Canada was then under 
14 Greo. IIL, C. 78, an Act for making more effectual provi- 
sion for the Government of the Province of Uiiebec in North 
America. 

The Lord Chancellor : — It may be said that the cession was 
part of an arrangement at the close of a war. 

Bir William Sarcoiirt : —But the territory had undoubtedly 
been legislated for. 

Jfn Forsyth : — ^In adjusting our differences with the Americans 
it was necessary to settle a boundary line between them and our 
Canadian possessions. 

Sir Barnes Peacock : — Do not these questions of boundary 
depend on the same principle as cessions, viz , upon the right 
of the Crown to cede ? Otherwise it might he contended in a 
Court of Justice that the houndary had heen wrongly fixed. 

Mr, Forsyth : — A boundary treaty implies a dispute as to 
what are the proper geographical limits of our dominions. Dntil 
the boundary is fixed it is a matter of doubt. 

Sir Barnes Peacock . — Tour argument would seem to imply that, 
if the territory has been legistated ‘for by Parliament, the treaty 
to determine its boundaries should be authorized by Parliament ; 
where that authority has not been obtained, it would be always 
open to a subject to say in a Court of Justice that the boundary 
had been wrongly determined. 
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iff. Fomjfh:~l tldiik ihat ilw ea»SB nf iho (Vowb being 
iincerlam of its own rigid rmdj llierelbrn^ eon^^enling ilmi ennmiis- 
woiiers glionid bo appointed to a line of In'miiibn r, is pJaijily 
distingnisliablo from tlio ease of tlio Crown (*eding tanitory wliieli 
it knows to bo Brliisli. 

As to tbo rpiestion of allegiance. If ibo Thrown lias tlio 
prorogatlve to cede, wliat becomes ol ilie allegiance of iho train- 
ferml subjects of tlio Crown Tbo qin»s{ion of alltgdnnco was 
eoBsiderecl in Ibe case. JJoc denh Thomm v. in wdiieh 

tbo question arose wbelber the child of a person born in the 
United States of Americaj after the declaration of independence, 
was an alien. 

Lord Belborm held that he w^as an alien. 

Sir Jf. Smith The same question arises wdietlier the cession 
be made by Parliament, or by iho Orowm. 

Mr. Forsyth : — No doubt, but you must havo the supreme 
power somew'here. Parliament may, but the Crown cannot absolve 
me from my allegiance. That is the view expressed by Abbot, 
O.J., in the case cited. 


The Lord Chancellor : — If the Crown can cede, it can absolve 
from allegiance. 

M)\ Fovhyfh : — ^In the case of the Orange River ficltlcment, 
the Duke of Newcastle says, in his despatch, that iho Crown 
cannot absolve the transferred subjects from their allegiance, 
and that an Act of Parliament would be needed for the purpose. 
He adds that he does not tliink the people of the territory will 
raise the question. 


Lord SelhoTM : — The fact of cession i2no faeio absolves from 
allegiance. In the case you cite it was held that there could not 
be a double allegiance. 

Jfr. Fonyth : — ^That was not the case of a person horn in 
British territory. I submit that the Crown has no more right to 
^ab^lve the subject than the* subject had, until the passing 
the HatutaEzation Act, to absolve hrmsoM. Again, the argu- 
mwm fieri mn debmi faehm that acts 

' the nation, in the face of the 
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■world, are Hnding on the nation, seoins to bog the question. isyf? 

H the Crown has no power to cede without authority from lailia- 
ment, a foreign state, wHch treats with the Crown as possessing Gobman 
a prerogative which it has not, does so at its own risk. A state BeohXst 
t pkiTig territory on suoh terms may have to defend it by the 
strong hand. If we obtained a cession of territory from the 
President of the United Slates without the concurrence of the 
Senate, the Senate would most probably repudiate the transac- 
tion. If the Crown does possess a plenary right in all cases to 
cede, it follows that it has it in India, but I do not admit that 
it has a fuller prerogative to cede in India than elsewhere. As 
to danger from holding that the Crown has no authority to cede 
in India, an Act of Parliament could be passed at once either to 
give it the power, or to give validity to past cessions. Assuming 
that the Crown has in itself no such power, has the Secretary 
of State, or the Government of India, a power to cede distinct 
from the power of the Crown ? 

The Lord Chancellor : — It is not so contended. 

Lord Seliorne: — Do yon admit that this cession was intended 
to he made by virtue of an exercise of the Crown’s prerogative? 

Mr. Forsyth :—'Eo, I do not admit that. I believe it to have 
been made by the Secretary of State and the Oovemor-Genoral 
in Council, in the exercise, as they thought, of the powers which 
had been possessed by the old East India Company. 

Lwrd Selhorne : — We need not consider what they thought if 
the necessary authority exists. 

Mr. Forsyth : — If your Lordships are satisfied that the Secretary 
of State acted in this matter as representing the Crown, and not 
under the powers given by 21 and 22 Yio., C. 106, 1 shall not 
trouble you further on that point. 

Sir M. Smith : — I understood you to admit, that if the Crown 
could do it, the Crown had done it by exercise of its prerogative. 

Sir Boheri Collier : — ^I think it must he taken that the full power 
of the Crown has been exercised here. The only question is, had 
the Crown the power P 

Sir Barnes Beacook: — understand yon to he instructed by the 
Secretary of State to argue the question of tho Crown’s right to 
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cede; but yon are nut instructed by tlio ivspomlent to give up 
any point %vluili nuglif entitle liiin to our judgment ^ \slueli may 
depend on, wlutUm' Ikere was, in lad, a lasdoii. J)u you adimt 
that tJieio -uas a ct'^sion Y 


Ml* Mim/lh — I bay that tbo lianslu' wis not a tiaubfer ol 
teiritojy at all, bat 03alj a iian^-b i ol junsdidmii 

Sir Jlarcoioi, — Tko ngununent for tlie transfer con- 

tained a leboi ration that, in tlio eviiit of gro^^ mi^itoudud on llio 
pait oi tlio Thakoxe of Bliaunagai, tbo taiUoiies ^koiild i evert. 
How could ikoy roveit if tkey liad not been ghen o\ei ? But 1 
piolest against tkis aig anient being lai-^ed, because it was under- 
stood tkal tko fact of a ee^bion was not to bo clisputecL But for 
tkat undei standing I could easily kayo shown that tkeie was an 
absolute transfer. 


Sir B<tr)m Peneod — Mr Foisytk admits a tiansfor of the 
villages, but not of the sovereignty. 

Sir Willkm EurGonrt prepared to show jom* Loidskips, 
but for the agreement to wkick I have leienod, the tacts on tkat 
part of the ease. 

Mr, Fouyth: — I protest against it being supposed tkat I have 
departed from any iilodge ghen by mo. I was not going to say 
a single woid as to wlndker tkeie bad, in fait, bo« n a eesdon, but 
I am bound to loply to Ike questions put to me by your LoulsHps 
Tko lettor of tko 31st May 1805, fioru tko ScLirlajy at {lie G-ov- 
einment of India, in tko Foieigti i)(q')aitnunt, to tke Seeroiaiy 
to tko Goveinmeni of Bombay, skoMb tko uatnie of tlie tiansftT 


coiitompiated. 

The Lord Ghmioelkr , — How do you account for tko language 
used in tko ^^Besolution'’ of tke 28tk January 1871 ? 

Mr, Fonyih : — ^Tliat is a mero statement on tke jiart of tke 
Bombay Government. It kas not oven tko autkoiHy of tke Gov- 
ernor-General in OounciL But if yoxm Lordships liold that wdmt 
was done, was done by tke Crown in exercise of its prerogative, 
I need not go into tke question of tke power of tke Secretary of 
State, or of tke Governor-General in Council, nor into an enquiry 
ke|^<|;| of Parliament under wHok tke Secretary of State 
■ alleged acts of cession of terri- 
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tory iii India pilot to 1868j piofoBs to liaTO been mado by tbo 
OioYm. They are made by the GoYeinoi-Q-enoral in CouneiL 3 
have to challenge the existence of such a power. 

Lord Seilorne : — No one questioned it at the time. 

Mr. Forsyth . — That does not jirove that the power existed. 
The Acts of Parliament giving power to the Governments of tho 
various Presidencies to make ireatioSj are 13 Geo. Ill,, 0. 63, and 
33 Geo. Ill 5 C. 52. It is to be remembered that, from the year 
1770 down to the year 1820, the East India Company were almost 
continuously engaged in warfare. Several of the cessions, which 
have been referred to, were made at the conclusion of wars, and 
are governed by the principle applicable to such cases. In other 
instances the territory ceded has not formed part of the Regula- 
tion Provinces. 

Lord Selborne : — Bo you say that the power to cede exists in 
respect of Non-Regulation Provinces ? Could the Punjab be ceded ? 

M}\ Forhytk : — I think there is a distinction between Regula- 
tion and Non-Regulation Provinces. I do not say that the Punjab 
could be ceded ; but I say, admitting that it might, it does not 
follow that Bengal could. Gogo is on a difierent footing from the 
Punjab. Besides being mentioned in the Regulation of 1827, it 
is dealt with in Act YI of 1859, which empowers the Governor 
of Bombay to appoint magistiates for specified districts within 
the zillah of Ahmedabad. The second section of the Act provides 
that nothing in the preceding section shall be held to remove 
the said districts from the jurisdiction of the Sessions Judge of 
Ahmedabad. There is a series of eight Acts of Parliament 
beginning with 7 George III., 0. 67, and coming down to S and 4 
Will. IV , 0. 85, which successively vest the territoiies acquired 
in the Bast Indies in the East India Company. If the appellant 
is right in his contention, the Crown might repeal all these Acts of 
Parliament, by giving away all these territories to a foreign power. 

Lord Selborne : — The Company might consent. 

S^r James OoMle : — The cessions actually made, were made 
through the instrumentality of the Company. 

Iff. Forsyth I do not deny that there was an acquiescence. 
I find no instance of protest. 
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Lofil Sdllmis •— Where a cession takes place ■witlioiit objection, 
the jurists lay it down that the necessary consent is implied. 

ilfr. Fonytk : — That may be so, though I am not aware of 
any passage in which it is expressly said. I find that on two 
occasions, when it was thought desirable to cede toiTitory in India, 
reooiir.se was had to the Indian Legislature. Itogulation XXII 
of 1812 was passed to authorize the restoration of territory to 
the Bondelah Chieftains. 


The Lord Chancellor : — The terms of tho Regulation pre- 
suppose the power of oe&sion, and that it had heon exercised, 
though for some purpose it was thought expedient to have a 
legislative declaration. 

Mr, Forsyth : — There was no cession heforo the Regulation 
was passed. 

Lord Bdhorne : — The recital shows that it had, at any rate, 
been decided on. 


Mr. Forsyth : — ^What is done, is done by the Regulation. 

A gain Regulation VII of 1810 recites that a tract of land in 
Bundleound has been granted as an independent jaghh to 
Am r ut Rao, and declares that it is oonseiiuently necessary that 
the operation of tho laws and regulations of the British Grov- 
ernment and .the jmisdiotion of tho Civil and Criminal Oouits 
of Judioatm-e should cease to extend to that jaghir, mid then 
proceeds to enact certain rales. 

Lord Belhorm : — Is the giant of a jaghir equivalent to the 
cession of territory ? 

Mr. Forsyth : — think the jaghir would cease to be British 
territory if the grant is to an indeiiendent piinoe. 

Lord Selborne : — ^An independent prince might hold territory 
within the British dominions. 

Mr. Fbrsyih : — That is for your Lordships to decide. As to 
the case cited by Sir William Harcourt of cessions of territory in 
, India, the cession of Broach to Scindiah in 1782 was made before 
tlie date of any Regulation. The Act of Parliament under which 
'as', authorized to make Regulations had not then been 
|io^p£|s6f. tiR 1807. 
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The Lord Chancellor : — Do yoix admt fclmt befo:i'e the paBsmg of 
tliat Act of Parliament tliere was this power of cession ? 

Mr. Forsyth .‘“Cessions took place. Wliether under any legi- 
timate authority, is the questiou to he cleternaiuefh 

The Lord Chaneellor : — We cannot take it for granted that 
all these cessions were ultra nres. We mixst regard them as the 
results of a constitutional power, defined and exercised in this way. 
To have full power over any territory includes the power of giving 
it up ; otherwise the power is not full. You must establish the 
limitations to this full power* You may find them in Acts of 
Parliament, or in constitutional practice long continued, and never 
challenged, or in some original contract, such as the constitution 
of the United States of America, regulating the distribution of 
power. Where are we to find these limitations here ? Looking 
at the thing as it stood in 1802 , when Grogo first became British 
tenitory, do you say that at that time it could not have been 
ceded by the Crown and the East India Company ? 

Mr. Forsyth : — Distinctly not. 

The Lord Chancellor : — Where are we to find that at that time 
there was any limitation upon the absolute power of the Oiown to 
code this territory ? The Act of Parliament to which you have 
just rofeired, had not been passed, and the territory, as you admits 
had not then been brought under any Eegulaiion. 

Mr. Forsyth I fall back on what I have throughout contended, 
that the Crown has not the power to cede 5 that there is no 
authority for assuming that it has such a power; and that the 
mere fact of things being done in times of war and disturbance, 
without scrutiny, is no ground on which to build so important a 
prerogative. 

Lord Selbm'ne .--Tiien you would ray tliat Broaoli and the other 
places ceded are British territory still ? 

Mr. Forsyih : — ^If there be doubt, nothing can be easier to 
pass an Act of Parliament to validate all cessions. 

Sir Barnes Peacock .■■—Is not all doubt removed by Section 67 
of 21 and 22 Vic,, 0. 106 ? 

Mr. Forsyth .-—AH treaties were made binding. 
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Tki Lord Oliantu i/or Any ir^saiy tliat wfis invalid us against 
tliG Ooiupany would still Lo invalid ns against tkc (’luwu. 

Lord kii/liunu TIio oUigations oi‘ tlio Ci)in|iany aru taken over 
by tli(‘ Ciown, liiii jou say, thtu’o is no obliuMtioiu 

M}\ Lorsjjth , — observation us to llio died o£ the Art ot 
1858 was not mine. To return to tlio iiibtanecs uf co.sdon whiek 
liave been refeired to by Sii Willumi Uaieoiiit in Ids argument, 
or wHeb have b(‘cii piinted as part ol tlio uj>pillanbh case. No 
iLCgulalion applied to tlio tort and (listriet oi Ivnlanelly eedecl by 
tbe ITadivis Grovernment to tlie Ciiief ot roodoocotali in 1803, and 
tlie same may be said of tlie tearitory restored to the Mabaiajali 
of Nagporo in 1800. 

Sir M)\ Smith . — That was a gitt made in time of peace. There 
wnB no pressiun aiising from any wnr at that time. The territoiy 
ceded had been for three yeaib under British Goveriimont. 

Mr. Forsyth : — There “was no Ilegulation. The ease of Jeytpore 
in 1809 {Aitekibor/a Treaties^ YoL III, p. 171) was simply a 
jaghir ginnt. The Eajah had handed in an obligation of allcgh 
anee, and was in fact a British subject. The ease of Behreo in 
1811 (JAa/.j YoL III, p. 329) seems also to be a case of jaghh. 

Sir M. Smith : — It rather looks as if those villages were with- 
draw from the llegulations of the British Govormnent. 

Mr, Forsyth : — It is somewhat obscure. Porgimnah Nababgunge, 
which we gave up to Oudli in 1810 {Ihkl,^ YoL II, p. 101), had 
been aocpnred by us in 1801 as pait of the district of Goruckpore. 
It does not seem to have been made the subject of any lieguktzon 
up to the time when it was ceded. The cession to Sikldiu in 1817 
of territory taken from Nopaul (lA/d, YoL II, p. 205) was made 
shortly after the dose of a war, and as part of an arrangement 
entered into in conseq^ueBce of that war. It is not pretended that 
the Eegidations applied there. The cessions to tho Gaikwar in 
1817 ilbid., YoL YI, pp. 331-339) wore the result of a settle- 
ment of botmdmes at the close of a w^ar. 


Lord SelUrm : — It woixM seem rather from the w^ords of the 
Ihe Gaik'W>r, that the adjustment made was not in tho 
disputed boundaries, but of a consolidation 

fn ■wKirtU /ajat450.-t Tt 
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Britisli territories were given up. I do not understand tliat tliese 
were conquered territories, or that there was any disj)iite about 
them. 

Mr. Forsyth : — The war was over. We wished to settle matters 
with the Peishwa and the Galkwar who had assisted ns. 

Lord Selhorne : — But this temitory does not seem to have been 
in contest during the war. 

Mr. Forsyth : — I cannot say. It seems to me to be a case of ad* 
justment of territory following the close of the war with the 
Mahratta power. The timty with Scindiah in ISIS {Aitehimi^s 
Treaties, Yol. IV, p. 253) appears from its preamble to have been 
made for the purpose of adjusting boundaries at the close of a 
war by an exchange of territory. The sunnud granted in 1820 
to the Eajah of Grurhwal {Ibid.^ YoL 11, p. 59) restored to him 
territory of which he had been deprived by the Goorkhas, and 
which we had conquered in our war with Nepaul. The territories 
given to the Nmam in 1822 (Ihd., Yol. YI, p. 92,) were granted 
in recognition of the services rendered by his army in the Pindari 
and Mahratta wars of 1817 ; exchanges were at the same time made 
to secure a well-defined frontier. 

Lord Selhorne .-—Some of the territories ceded had been held by 
the English Government for more than four years. 

iff. Torsyth : — They were territories recently conquered, and in 
which the authority of the British Government had never been 
practically established. 

Lord Selhorne :-«-Tou have presented us with no facts to lead to 
that conclusion, except that these were not Eegulation Districts. 

Mr. Forsyth : — In 1822 we restored to the Eao of Outoh 
{Ibid.., Yol. YI, p, 444) the town and diskiot of Anjar, which had 
been given up to us in 1816, and which we had held from that 
date without bringing it under any Eegulation. Exchanges of 
territory with the Kolaba State in 1827 {Ib%d.^ Yol YI, p. 183,) 
had been provided for by a treaty entered into with the Ohief 
of that state in 1822, at the close of the war with the Peishwa, and 
were made with the object of defining the boundaiT". In 1829, in 
exchange for certain land required for a station at OEerra Ponji^ 
wa gave up to the Eajah of Oherra Punji an equal quantity of 
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land in Sylliefc Tol. 3? p. 8D). It does notj lioweyer, nppear 
that the Lmd liatl a Hiiglo ’v illago on it. The cdbo riLiy rfsomhlo 
that of the Crown hiiid^:? in this cHninliy 'which {ho Oiawn iniy 
do as it lihes with. As to the ct^B«iioxi in 1829 oi the British 
yillago oE Kuiulla to the llajnli oi Bataia {lhal j Vol. TC, p. 20,) in 
exchange for Linds lequired for a saiiitauum in the Miihahlosh*' 
war hills, I tliiiik I may maho my learned intnds a jn’esent of 
that vilLigo. 

Lord S( Idonu : — You aio generous at the expimso of the piinci- 
pie of your aigmncnt. Wheie is ICnndla ? 

Mo\ Forsi/th :’^ln the map it is closo to Konkan, and JKonkan 
was obtained from the Maluattas in 1818. 

Loni Sdhor^w . — It so, we had held it lor eleven jeais. It can 
hardly be presumed that for ckwon years it was without Uonris of 
Justice. 

M}\ Skphen . — It is in the District of Wai in the District of 
Eonkan, which is expressly subject to Eegulations 

The Lord Chamellor , — It seems to he a clear ease of eossion. 

Mr. Forsyih -—I do not deny the fact. Again, in the year 1830^ 
the hilLstation of SimLi was oMainod fiom the liajah of Puttiala 
in exchange for three villages in the Peigunnah BurrowE. No 
treaty was lecorded. Is it contended that the Crown can code 
without treaty? 

Str W^Uimh Sanourt^.' — ^Tes. 

Lord Selhorne : — ^It was a transaction. 

Mr* Forsyth : — A transaction, hut not a treaty. I do not say 
that Burrowli was not under Eegulations. I say there was no 
treaty. 

Lord Sellorne .‘—The possession of the hill-station of Simla was 
of great importance to British India, and one title to it depends 
on that cession, 


Mt. Forsyth : — shall say nothing of the agreement made in 
for atx exchange of territory with the Punt Saeheo (J5{cL, 
4 ^ 5 ) for I have no means of ascertaining what territory 
' " “ ^ t agreement. Nor can I find any treaty or 
la^eltpr^ion Baij^ea to Dhar in the year 
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1831. Assam was conc|tiered from the Burmese in the war of 
1825-26. In 1831 a poition of the conquered territory was ceded 
to Bajah Purunder Singh {Ihd,^ Yol I, j>. 132). The management 
of the countiy was afteiwaxds resumed by the British, the Rajah 
haying failed to meet his engagements. At the time the cession 
was made the country had not been made the subject of legislation. 
The first legislative measuie passed for settling the Province and 
Government of Assam was Act II of 1835. 

Sir William Ear court ‘ — This case is referred to in Mr. Forsythes 
Oases and Opinions” as a case of cession, 

Mr, Forsyth : — ^In 1833 we restored to the Rajah of Nahun 
territory known as the Kearda Boon {AitchisorU s Treaties^ Vol. 
II, p. 325). We had x’etamed Kearda Boon in oui^ possession for 
18 years, ^but I am not aware that we had made it the subject of 
any Regulation. The restoration in 1846, to the Rajah of Nala- 
gurh, of the fort of Malown with six villages, which had been 
X’eoeived from him in 1815 {^diUfmon^s Treaties^ Yol, II, p. 833,) 
and the restoration in 1856 to Holkar of the fort of Sindwa, 
which had been ceded to us in 1818 {AxUh^orC s Treaties^ Yol, 
lY, p. 294,) are much on the same footing as the restoration to 
the Rajah of Nahun. 

With respect to cessions since the great Indian Mutiny, I do 
not dispute that since that time the Indian Government has over 
and over again made gifts of territory to Native chiefs in reward 
of their fidelity. That is the very thing I am here to challenge. 
Neither the Governor-General in Council nor the Crown can, by 
a mere exercise of the executive power, give away territory 
which has been under Regulations, or under an Act of Parliament 
establishing municipal institutions or Courts of Justice. I ad- 
mit that the principle of such cessions has never been questioned 
in a Court of law till it came to be considered in the present case. 
Having to consider it now, the Court has decided against the 
prerogative claimed. The Crown can only cede conquered territory 
at the close of a war, and as the price of peace. 

The Lord Chancellor : — Suppose the termination of^a war in 
which we have been completely victorious, and there is no price 
to pay for peace, but the Crown is minded to restore some part of 
territories which it has conquered. Can it do so ? 
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Mf\ — CViliunlvy in tlio case of conquered territory. 

The Lord Ohanodlor tluit would not 1)0 tlio piico of 

peace. 

J// ru}vitlf — 11 Ls ilin 3 ne.io<;?:*xtho of ilio CiOTsn io nnico war 
and piMCt*, audio |udt,e oi tlu usTOm for waij iiuft llie ieiins on 
r\!uoh ptato feliall ]»o unde Tii Ihe cxoiciso ol tlitso ]tov«U ’4 tho 
ClOvu m\\^ I tliudv, gne tip conqnexcd tendoT}’- at the cIofo 
ot a Vkai\ I amII not add (lie l>iico of pcace^ but &ay siiuply for 
tbe purposes oi poice. 


Zo)tl SlUouw — In yotir aigumenfc on Bomo of tliese cases 
you go a &ttp fnilliGij and admit that at the eloso of a war the 
Crown may deal with tciiitoiy in faroiir of persons who haYo not 
been opposed to it in the war. 

M)\ Fonytli . — I do not dispute that may impose on our 
enemies cessions to our ullie^J^ or that we may cede directly to 
onr allies territory which we haxe taken from the enemy. 

Sir J. Coliik If you admit that the Oiown may give up 
British teriitory, you giYo xip the whole case. 


Jfr. Fonyth . — I do not make that admission. 


Sir Bar MB Peacoel . — The Crown after conc^uest has power to 
make laws for conqiioied teiiiloncsj and possibly so long as it 
has that power^ tlie Cxo-wn may cede these territoiies. Can the 
Crown make laws for Ihe eoiintxy alter Parliament has legislated 
for it and grien it a constitution? If the Ciown can no longer 
make laws, can it cede ? 


Mr. Forsyth .—Certainly not. That is the point I am coming to. 


The Lord Qhmmlhr Wliat is meant by a constitution ? 

Mr. Fonyth ;~If Parliament lias established laws, it does not 
seem io matter whether it has gxYen a constitution or not. It is 
enough that it has legislated. 

The Lm^i Chamellor .wJs there any magic in legislation P Ac- 
ox constitution when the two Houses of Parliament 
dcKc that a certain measure should be passed, the 
i^ l^efhsblt of aeoeding to that desire andpasmug 
^BOYereiiern to be in nnssesHiou aP nan^ 
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quered teiiito’Y ■with all tlio ahsoluto po'wer'! rehiiltiug fcom < nn- 
qucsf, mcludmg the po-wpt oJ cession. The Ilonsis of I'arli.mHnt 
address the sovereign, and saf “'wo are an'vioiw, ■with yo-ai’ as'-oid, 
to pass an Act to establish O'oiu’ts oX Jir&lioo and appoint Judgis 
for adramistoring the hnv in tin's teintory.'’ The sovereign as- 
sents and says ‘‘let there bo Comts, Justice, and Judges.” Wh.it 
does this take a-way from the sovcioign ? 

Mr. Fonyth . — The eoncurronce of the estates of the realm with 
the sovereign cleolaro the -will of tho nation -whioh is above the 
Cro-wn. 

The Lord Gliancellor — The Gro'wn assents to the request of the 
Houses of Parliament that so long as these territories are held by 
the Grown there shall be Gourts of Justice to administer the larv. 
But that does not advance your argument. If you have absolute 
po-wer in the Grown, you must get it out of the Gro'wn, otherwise 
it remains absolute. 

Bir M. Smith .-—Gan you contend that after an Act of Parlia- 
ment has passed, establishing Comls of Justice in a certain terri- 
tory, that territory could not be ceded by the Crown, even at the 
dose of a war ? 

Mr. Forvjth — That is my second proposition. I say there is 
no instance of a cession by the Crown, at the close of a war, of 
territory for which Parliament has legislated by granting institu- 
tions. 

Lord Stlborne : — You mean to say that although there aru in- 
stances, they are invalid ; because Beneoolen and the Coast of 
Africa are distinct instances. 

Mr. Forsyth — am now dealing with the case of the close of 
a war. These were not cases of that kind. 

Lord Selhorne .-—Then Canada is a case in point. Districts of 
Canada which we had held for a considerable time were ceded 
at the close of the war in 1783. Is there any doubt tha.f. Canada 
had been legislated for by Imperial Acta ? 

The Lord JJharwelhr -Tben there was the cession of Florida. 
That was at the close of a war, and legislative power had been, 
applied there. 
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J/> Fcij ^/ih *-*1 eaioiol fhal i!ut wu aii} bgiJatioH 

wiili regoiil tu Floikk Tlu' c’oaiitr) wub a tk 

Lord SeiiHnnt Lt bcang adesetk wuuW malvo no diltoroneo* 

Mr. Fu)bf0 -**nad it lunai a llouilsliing aomnmniiy, wo bhauM 
haye given if Ooiirfs oi: Justue, \Vi‘ lielil if only lor ilaeo yeais, 
and gave it over to Spain in the same slate we rt'ceived it 


Lord Silhorne .--1\ is piovidtHl by tlie sfatufe of Hli/.dH‘iU, 
eomiuonly Liiowii as tliu Snpieiimty Act, nui only as io all o\is{ * 
ing dominions of llio Ciowii, but also as to all liiture dominions, 
tliat no foreign priiici', prelate^ or poteiiiale shall have authority 
ihorein. Tla« that any bearing on your argunmut? Would yon 
say that the iiionieiif territoiy becomes Biitish^ it is touched by 
that statute ? 


Ur. FoTi^yth — linve never used that argiunonl. That statute 
seems to mo to bo directed only against the Bopo's authority, to 
prevent his e:sercising jimsdiction witliin the realm of England. 
We must look to the object of the Act. 

Sir M. Smith —If we look io the object of Acts establishing 
Courts of Justice, can we say that the^e were intended to interfere 
with the prerogative of the Crown ? 

Mr. FoTByth — When Parliament has given to the snbjecls of 
the Crown certain rights, the Oiown cannot take them away. 

The Lord Clumcellor ;~Suj)po&G these rights to have been given 
directly by tho Crowm itself to the inhabitants of conciuerod ter« 
ritory, could not the Crowm take them away ? 

Mr. Forsyth .-—I suBxnit not. But my argument does not 
require me to deny that it might. I say> 'when Parliament has 
intervenpd, the Crown is in a dilt’erent position. 

Sir William EarcouH respect to Florida, it appears 

from a passage in the “Annual Register” that at the time it was 
ceded, it had a provincial assembly which had addressed the king 
in tenuB of the strongest attachment and with professions of 
ahhorrCJieeiQr the American rebels and the Spanidi Q-overnmeni 

ST-orida had some kind of Government 
1^1# to Tis* It did not gat it from Par- 
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8h M. &mth — When we got Florida wt- mint in ?onii \Sdy 
have ratified the Governmont. 

Mr,For$yth : — ThiiigB rcmoined tlioy \\ere The ioiriioi'j 

changed hands two or thioo timoB. II the (hown grani re])reMnit« 
ative institutions to what has hoon a Trown eolonjj it is admitted 
that it cannot aftorwaids code it Wliy should not tlio same ho 
tlie case with regaid to tonitory in wdiieli Com is oX Justice haye 
been established P The nature of the internal goveinment of the 
colony cannot alter its external relations. 

T/w Lord Chancellor — -The difference, according to some “wri 
ters, lies in the effect of the representative institutions in altering 
the distribution of power. After the grant of a eonstifiition 
power is differently distributed. Tire plenary dominion of the 
Orowm is affected. But the establishment of Courts for the due 
administration of Jixstiee does not in any degiee alter the distil- 
bution of power. 

Mr, Forsyih : — It is not clear to me why the rights of the Crown 
should be affected, and its plenaiy power diminished by the giant 
of a constitution wiiich it might give or withhold at pleasiue, 
and yet should not be affected by the establishment of Courts 
of Justice. But, at any rate, India is not a Crown colony, since it 
has been legislated for by over seventy Acts of Parliament in less 
than hundred years. 

Lord Seliorne : — Ton do not mean to say that the Crown colony 
may not be legislated for by any number of Aels of Parliament. 
Most of them are so more or less. We have instances in the Gold 
Coast, Bencoolen, and Canada. The case of the Gold Coast seems 
exactly parallel with the present ease. The African Company 
was on the same footing with the East India Company, the action 
of Parliament was similar, and the action of the Crown was similar. 

The Lord Chancellor . — In one way it is a stronger case. The 
African settlements were treated as settlements, and not as coded 
or conquered territory ; and it was necessary for the Crown to 
have power from Parliament to make laws to hind the settlers. 

Mf\ Forsyth : — If a territory or colony for which ParKament 
has legislated can be ceded by the Crown, no sound distinction 
can be drawn between the present cession and that of my piart 
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ol Iho BiKisli dominion'-. Tlni w.is .tdmHifd liy l!r Sioplum, 
" when on being jirt w <1 by j our Loidfthips lie f-xid tli d llio Chonn 
could code the Bh oi’ Wiglii The ]tr(iaga(ue of llu <’ifn\n in, 
Indh in no! dilleicnl horn or gi( du than m (mai Biii lui, or 
any ofher paif id' llinliiuin’s doimnioiH. As ifgadsllio priui.i 
ol the Cioun lo in ilu, tu .itn s, ihc hniiiation is ih li fluuo must bo 
nothing tliPiein contiaiy to the f-tauduig laws ol llu' nabii. 
Tlioso, as J luvo ciuhaaouKil toshou, luibid tlio aht u iiion of 
teiiitoiy lor uhieh railiainont has h'gisl ilid II Iho Clown’s pro- 
logativo to cede were as wide as itis liac (laimed to be, I’ailia- 
montary impoaohment would bo a poor guaiantee agimsl its 
abuse It is, perhap,s, deshable that in India power shoidcl be 
given by Act of Pailiament to be oveicised by a ret-ponsihle 
auihoitity lor making evehanges and esen cessions of texiitoiy. 
By such an Aot piojier limitations to the esoiciso of th" pow'er 
would be imposed. 

JUr. Jl D. Bell, on the same side Mi'. Forsyth has dealt with 
the treaties entered into by the East India Company he tore the 
year 1858. I propose to direct attention to the dfect of the Act, 
21 and 22 Yic , Cap. IOC, by which the Grovornment of India was 
in that year re-tiansfeircd to the Oiown Bection 1 oi that Act 
■vests the teriitoiies of India m Ilei Majesty alffiolutcly, and jno- 
■vides for then government thiough eeitam oiliceis for whose ap- 
pointment it piovidos. 

Lord Selboine — At that time there w,is a ckutci of Govcin- 
ment to the East India Company, w-hioh had bein gi.intcd or 
confirmed by Pailiament. Thcieforo, what is tian&h'ned to tlio 
Crow'n is what Pailiament had vested in the East lutlia Company. 

Jjfr. Bell . — I think the charter had expired. 

Blr /. OoMe — ^The chaater of 1834 had expired, but then it 
had been renewed by the charter of 1835, 

The Lard Chancellor : — TTou must bear in mind tho eflool ol 
65 Gteo. Ill, Cap. 156, Section 05, whidi provides that nothing 
in the Act contained shall prejudice or affect the undoubted sove- 
i^ignty the Oro-wn of the United Kingdom over territories ao- 

"What I would point out is that the Aot 
Mdgdsr tia sole Q-overnment of the Bast 
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India tmitory, but subjoot, a^ I mbmit, to tlie b^rms of tho Act 18?6 
itself. The next step taken was to give (in ISGl) fey tlie 24 and D/i^foiuR 
2& Vie., Cap. 104, power to Her kLiiesiy to create, fey letters Gormak 
patent, Ooints of Justice in India, and fey lier oideis in Council, DrpnAu 
fiom time to time to tian^fcr any ieiiiioiy or place from tfe.e 
imisdiction of one Higfe Court lo anotfeer. Under the powers 
conferred fey tins Act Her ITajtsly wis pleased to grant tire 
charter of 1862, fey tiro 15tlr Clause of uhidr jurisdiction was 
given to the High. Courts in India to entertain appeals from all 
Courts wlriclr previous to that trme wore under the Sudder Courts 
of tire Presidencies. In 1865 a now Act of Parliament was 
passed, 28 Vic , Cap. 15, by wliielr (Section 3) Her Majesty was 
authorized to grant fiesh letters patent, but which took away 
and made over to the Grover nor-Geneial tho power, which had 
before been given to Her Majesty, of trairsfoiiing, fey order in 
Oounoil, territory from the jurisdiction of one High Comt to 
another. A new charter in accordance with the powers contained 
in this last-mentioned Act was issued in the same year (1865). 

The cession of territory now under consideration took place on 
the 1st February 1866. 

Sir Barnes Peacoch • — That was the date of the notification. 

The agreement entered into by Sir George Clerk was dated in 1860. 

Mr. Bell . — The notification in the Gaziite fixes the 1st Febru- 
ary 1866 as the date when the cession took place. Oonseriuently 
it dates subsequent to the last charter issued by Her Majesty, 

I submit that when power is given fey Act of Parliament to Her 
Majesty to legislate in this way, and she has accordingly fey 
charter pfiaced a particular district under the superintendence and 
control of a particular High Court, she has no fruthor powers, 
except under authority given fey Parliament, to transfer that 
district to any other jurisdiction, whether within or without her 
own dominions. The case of Campbell v. SaW'> supports this 
view. It was there held that where the King had, by letters 
patent, given the people of British Granada authority to conduct 
the government of them colony, he could not afterwards, by an 
order in Council, impose a tax. 

The Lord Ohanoellor : — ^What was the form of the constitution 
, of British Granada ? 

Wl Oowp. 204 . 
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Tke Lord Ghamedo) . — That was held by the Conit to he a 
giant by the Giowu oi a light to legislate, and to ]<’gislate with 


logai'd to the im]>osition of ta\es. 


Mr. Bell . — And thou Ilis Majesty by an order in Oouaeil 
imposed a tax. 


The Lord CMiitellor : — And that was held to be opposed to the 
power which the Grown had granted. 


Mr. Bell : — So here I contend that Parliament having given 
Her Majesty power to create particular Coin-is, and having taheu 
from her the power which she had before to transfer territory 
fi’om these Courts, she having exercised the power of creating 
Courts is debarred from exercising the faa-ther power of tiansfer- 
ring them, hy an order in Council, or an order of the Sooretary of 
State, which amounts to the same thing. 

Lo7-d Sdhorne : — You ai'gue as if this were a case of transfer- 
ring territory from the jmisdiction of ono High Court to that of 
another. The Act you refer to lias nothing to do with a transfer 
to the jurisdiction of a foreign Court. The jmisdiction spoken 
of is British jurisdiction. 

Mr. BeU:~-l say that if legislative authority is needed to 
authorize the transfer of territory from the jurisdiction of ono 
British Court to that of another, much more is it needed to autho- 
rize a transfer away from British jurisdiction altogether. The 
relinquishment of the Government of a country is a relinquish- 
ment of authority over its inhabitants : Doe d. Timms v. AdmuL^^^ 
Can the Crown deprive the inhabitants of a territory, which 
Parliament has placed under its charge, of the protection and 
other advantages which it derives feom its position ? If it should 
I^jbeld; feat fee Grown has power to alienate without the consent 
|be question as to the operation of the Evidence 
. Biit 5f fee, Crown has no such power, it 
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is important to notice that tlxe effect of tko jadgment of tlie 
lower Court is to decide that a notification pnldibhedj as this has 
been, in the Gazelte of Indui does not debar GourLs of Justice 
from enquiring whether or not there has in fact been a cession* 

The Lord Chancellor . — Is tho Evidmice Act of any materiality 
here except as a means of airiviiig ot a knoAvledge of tho iael 
whether there has been a cession ? It lias not boon argued tor 
the appellant, either heio or in India, tliat the Coiiit is debarred 
by the Evidence Act fiom looking into the cession. 

Sir J. Golmle .—The Court held that if the Crown has no power 
to cede without authority fiom Parliament, it follows that Section 
113 of the Evidence Act is tdira vneh of the Indian Legislature, 
and then cad%t qucehtio. But that if the Oiown possesses the 
power, the Evidence Act supplies a valid means of pxoving its 
exercise. 

Mi\ Bell : — I understood Mr. Stephen to say that the effect 
and object of the Evidence Act was to close all enquiry into the 
facts of the ease. 

Sir William Uarcourt : — That is not our contention. 

The Lord Chancellor : — We aie not tochnically concluded by 
evidence of this kind. 

Mr. Bell It is then unnecessary for me to refer to tlio ease 
of Bidden v. Taranichuni BonnerjeeM'^ If the Queen has power 
■without authority from Parliament to dismember her Indian 
dominionsjj why was the Statute 29 and 30 Vic., Cap. llo, passed r 
That was an Act to provide for the Government of the Straits 
Settlements. It recites that the Steaits Settlements, tho Island 
of Singapore, the Town and Port of Malacca and their depend* 
encies, were heretofore part of the territoiies in the posses- 
sion and under the Government of the East India Company, 
and became vested in Her Majesty as a part of India by virtue of 
the Act of 1858. It then goes on to say that it is expedient that 
these territories should cease to form part of India, and should be 
placed under the Government of Her Majesty as part of the 
colonial possessions of the Crown. 

B) 1 Taylor and BeE* 
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The Lord Chancellor : — ^By tlio Ad of ISoS, Parliamont hart 
' deolarerl ihat tho Chit'cn’s lurtiun rtoiuiuioiis, inolurtiag '(he RiraKs 
Sottlemoni'S, should ho £;ovoruort nurtcr that Act hy (he IiulLui 
Goverument. To oualilo tluso scttlcnieirts to l)o yovoiucrt hy a 
difl’ercut dopaitniout, namely, tho colonial, it iv.is nt‘ecsi.jjy (hat 
Parliament should uuihorizo the eliango. Tluit !-> not a quostiou 
ol cession, hut a matter of rtepaitmoutal government. 

Mr. Sill . — 1 should havo lliought that, if tho Crown could 
cede territory by un older in Council, it might, hy a bimiLu- 
exercise of its power, transfer territory from the control of one 
department to that of another, without lequiiing tho consent of 
Parliament. 

Zo’d Selhorne : — Tho Act of 1S58 expio^sly rcguLites the mode 
in which Her Majesty’s Indian Government is to he canied on. 
The Straits Settlements would neccssaiily be governed under the 
Act, xmtil taken out of it. 

The Lord Chancellor .-—If the Act of 1858 had expresdy enact- 
ed that, so long as the Indian territories of Ilor Majesty bLalL not 
be ceded to any other power, they shall be governed in a way 
named, and afterwards you wanted to have them governed in a 
different way, clearly lyou would require another Act of Parlia- 
ment. As to the right of cession itself, tho cpiestion is whether 
it is not paramount to the provisions of the Act ol 1S<58 ? If so, 
it is necessary to oxprress it in tho Act. 

Jfr. Ac/A-— If Her Majesty can cede a piortion ol her Indian 
tenitorics she might transfer the whole territory of India to a 
foreign power, although in doing so she would sweep away the 
whole administration provided by this Act of Parliament. 

Lord Solborne .•—•Ton say that a piower of cession is incompati- 
ble with the Act of 3858. May it not equally be said that it is 
incompatible with the Act of Parliament constituting the East 
India Company ? I see no distinction. In both cases the Oov- 
ef ifcdia is the subject of parliamentary regulation. 

I tUnk a disrinotion may be perceived in the fact 

teing vested in the Crown under the 
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Sir William Harmirt, in reply : — In addition to tho autliorities 
already cited reference may Le made to Mr. Jn&tice Story’s 
“ Constitution of the TJnited States,” Boot III, Cap. 37, Sections 
1L03, 1504, -where ho gives reasons why tho power of mating 
treaties should not he vested in tho Logislatuie. Another Ame- 
rican constitutional -wiittr, Alexander Hamilton, in a treatise in 
which he contrasts the prerogative of tho Eiug of England with 
the power given to tho Brosident of tho United States by tho 
American Constitution, observes that the King of England is the 
sole and absolute representative of the nation in all foreign trans- 
actions and treaties, and that his conventions are neither subject 
to the revision, nor stand in need of the ratification of Parliament, 
although Parliament has sometimes to co-operate to make the 
working of the treaty practicable by altering existing laws. This 
explanation of the action of Parliament is more precise than 
Wheaton’s loose expression as to treaties requiring “the appro- 
bation of Parliament.” These words are not intended to imply 
“ legislative sanction,” but merely a vote of approval of the con- 
duct of ministers in making a treaty. 

Tho question as to whether the present was a ease of cession 
at all, has arisen from the words used in the “notification” of 
the Bombay Government, wherein the transaction is spoken of 
as a transfer from the ordinary jm’isdiotion of the Oom-t to the 
supervision of tho Political Agent. A Political Agent is a diplo- 
matic officer. If it were said that the people of Jersey had been 
transferred to the supervision of the British Ambassadar at Paris, 
it would be implied that Jersey had been given ovor to Erance. 
The office of the Pohtical Agent does not connect itself in any 
way with British territory. He represents the Government of 
India at the Courts of Native sovereigns, and although, from our 
peculiar relations to the Native sovereigns, of India, the Political 
Agent has larger powers than the ordinary Ambassadors of 
European states, the statement that territory has been banrlad 
over to his supervision is merely equivalent to saying that it has 
been ceded to the state in which he is placed as agent. The 
transfer of jurisdiction is the natural and inevitable consequence 
of a cession, and could not take place without a cession, because, 
without ceding, the Crown has no power whatever to transfer 
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terriloiy from the jhirBilictitBi of tlie orfliiiaty ol Justice to 

" that of the Political iigeiif. In ihe etmv of ilnA ceFsion to Jlhau'- 
nagar, it may he taken that BritjMi hul^jecib eomplamljig of ilL 
usage •would have a hoii of polUkal and diphnnatu* a])pial h) the 
Political Ageut. TIiib iu itfcell involves ilie i<hM ul' (VhHon. 
AVhy is recanrso had to the Agiad, hut hta-anse the tonitory has 
ceased to bo PiitiBli, and the ordinary juiisdictioii has in ooihe- 
quenco ceased to be e\eT(4facd ? 

As to the light of the Ciown to make tn^aile^^ involving 
eebbion, it has been admitted on behall of the rtspoiideut tiuit 
the Grown may make such treaties where tlnu’e is a ns nuQ{n\ 
but not otherwise. Bui it has been pointed out that bueh treaties 
are made by victorious as well as by vampdbhed staiesj and that 
the victors have constaiitly ceded ieirilory. Thus in ITUS, jiftcr 
the great tritimx^hs of Lord Chatham, England cedi'd to France 
tenilories which need not have been coded. And so, in 1814, 
France received back all her colonies, and Java and Sumetia 
were restored to the Netheidands, These restorations were not 
made under the luessure of Buperior fcu’ce, hut \oluntarily and for 
reasons of state policy on the i)art of England. Yis tnajoi\ thei^e- 
fore, is not the tost, and cessions made at the close of a war are on 
no different footing from cessions made in time oi but are 
equally regulated by considerations of x^olicy. A change of 
allegiance is rocogni:Kcd fo be tho natiu'al result of cessions of 
teiiitory, and is specially provi<lod for in the treaty of 1815, 
which, like tho treaty of 1814, was concluded and proclaimed on 
the Bolo authority of the Crown, without waiting lor the axqu’oval 
of Parliament. 

There are, indeed, certain treaties in which the assent of 
Parliament is asked for, and in these cases it is stated in the 
fareaty itself that it shall not take effect without tJm consent of 
Paaiiameni Thus, the approval of Paiimment is essential in all 
treaties relating to money, as in tho case of loans. Thai tho 
consent of Parliament is invariably required in money treaties, 
is never stipulated for in treaties of cession, is a strong 
at that ^uch consent is not essential to give validity to 
^4 hlass.^ Extradition treaties aro also made 
f tarious instances 
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Parliament hae refused its consentj and the treaties ha^e been 
rejected. In vaiious treaties of commerce the ralificalion of 
ParKatnent has been made a conditiouj and in some instances 
ratij&catxon has been 'withheld. That no treaty for a cession 
has been broken down by reason of Parliament refusing its ap- 
proval, is a strong argument that Parliament has no authority to 
reject such treaties. 

No douht, where a constitutional Grovernment exists in the 
territory to be ceded, the representative body ought to be eon*" 
suited. But here the appellant contends, not merely that the 
representative body should he consulted, but that its authority is 
to be given in the shape of legislation. That is not the form in 
which Parliament acts when consulted in respect of treaties. 
The only case in which Parliament might, at first sight, appear to 
have interfered by legislation in respect of a treaty, is the ease of 
the treaty in 1783 at the close of the war for American Independ- 
ence. But it interfered then, not on the ground that territory 
was to he ceded, but because the persons with whom the con- 
vention was to be made, had by previous Acts of Parliament 
been declared rebels, and liable to every kind of penalty. The 
Crown stood to the rebels much in the same position as it stood 
to the Pope before the Act of 1848. If, for any reason, it had 
been desired, before the passing of that Act, to transfer territory 
to the Pope, the cession could not have been made by the Crown, 
because dealing with the Pope was forbidden hj premifnire. To 
enable the Crown to negotiate a treaty with the Americans, an 
Act of Parliament was necessary. But that Act gave no authority 
for the cessions to Spain and Prance ; and these cessions, so far 
from being approved by Parliament, wore condemned by Parlia.. 
ment as unnecessary. No one, however, has contended for a 
moment that these cessions were not valid. 

The difficulty with regard to allegiance arises in all cases of 
cession of territory which has once been British, whether such 
cession be made under the pressure of a m major or not, 

If efEect were given to the contention that all the numerous 
cessions made in India since the Mutiny have been ultra 
the result might be disastrous. These cessions had been made jio | 
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reward the loyal and to pnnkh the rehollioxia, in aoaordanoe with 
those consideiatiuiB of pnldie policy which onght always to deter- 
mine the o\meise of llio (hemuV prorc^gaihe, and whidi must he 
attended to in limn oi peace ub well ah in time of war. Bo- 
arrangement Bj es^eliangeBj and ee*^aion& of territory may Im expected, 
for the most part, to he made after a wair, and not in tinies of con- 
tinned peace. Yet wo do find inslunees of ticaties of cession 
made in times of peace, as in the cases ol Ihucoohn, Flmida and 
the Gold Coast. Tho ease of Bencoolen is absolutely m paH 
materia with Bombay, since in an Act of Parliament, which has 
been referred to, the three Presidencies of Madras, Bombay, and 
Bencoolen are named together. Bencoolen was legislated for as 
Bombay was; and when it is asked could the Crown cede Bombay? 
it may be answ^erod, if it cannot, how could it cede Bencoolen ? 

Florida, which has been represented by Mr. Forsyth as a desert? 
was in our possession for nearly 20 years, and posse=ised a Pro- 
yindal Assembly. It is not likely that it received this form of 
government from Spain. My iinpresbion is that the Provincial 
Assemhly wms the creation oi England, and that Florida came 
under the same rule as the other plantations. "With reference to 
the Indian cases, there is no foice in tho distinction that territory 
which has not been dealt with by Eegulations, eaa^ wrhilo territory 
which hm been so dealt with, ea/uwi be ceded. Tho inhabitante 
of the British territories in India are under the Government of the 
Crown, and it is immatoiial wdiat pailieiilar iorm that Government 
may assume. The British Parliament is in no *way rexnesenta- 
tive of Gogo. In territories without representative institutions 
the Grown represents the inhabitants, and there can bo no ques- 
rion of any other authority, save that of the Crown, being brought 
into action. Mr. BeB has argued that as certain statutes have 
been passed to authori^se the Crown to change the Jurisdiction of 
the High Courts of the difflorent Presidencies mier ac, it must, d 
fmiion^ be necessary to have Parliamentary sanction to a cession 
the ejGEeot of which is to exclude the Jurisdiction of aU. the High 
This does not follow. The Crown by itseU could cede 
it cannot, without an Act of Parliament, change 
to Cambridge, WMio territory re- 
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the Crown cannot change a rule as to jurisdiction which has 
been authorized by Parliamentp or transfer to one department of 
Government territory which Parliament has entrusted to the 
government of another department. The Crown could not alter 
the boundaries of Yorkshire, or give a part of Yorkshire to Cum- 
berland. 

Sir Barnes Peaooek If the Crown could not give it to Oum- 
berlandj could it give it to France ? 

Sir William Hareourt: — England has been so happy in her 
history that we have no examples of a cession of an intergal part 
of the territories of the United Kingdom. But as to ^ possessions 
of the Crown out of the United Kingdom, there is a series of 
examples. Of all the hundreds of cessions made in India, no 
single instance is pointed out in which the assent of Parliament 
was asked for or given, Gan any constitutional argument be more 
completely established ? The present question is entirely a con- 
stitutional one, and I submit that all the constitutional authorities 
are agreed in holding that the right to cede is the prerogative of 
the Crown. 

Sir Barnes Peaooek : — ^There are one or two points on which I 
feel a difficulty,— as I understand your argument, GangH 
as a part of Gogo has become foreign territory and has passed in 
full sovereignty to the Thakore of Bhaiinagar. 

Sir William Sarcoiirt: — I would omit the word because 

no Native prince, as I think, has full sovereignty in India. 

Sir Barms Peacock: — Well, the sovereignty of the British 
Crown has ceased to exist, and with it British Courts of Justice 
have ceased to exist. 

Sir William Sarconrt sovereignty of the Crown has 

no more existence in Gogo than it has in the territory of Soindiah 
orHolkar or of the Gaikwar of Baroda. The Queen exercises a 
general suzerainty over the Native princes of India. 

Sir Jf. Smith. — She keeps an eye on them. 

Sir Barms Peacock * — Has the Crown given up such preroga- 
tives m that of coining money in, or of passing troops through, 
Bhaunagar ? 
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Sir JFtllmi Earcouri : — I say fbai ilio drown’s jiowr to legis- 
late for Grogo ]m ceased. Tlio Indian Legiblalive Ooimdlj wbieh 
before tlxo cebsion could liavo made laws for OogOj ean do so no 
longer. Tlio auiliority of tlio ordinary Briii4i Couiis of Justice 
lias also ceased, and llioso who hedoro might have sought icmcdj 
or rediess in these Courts, must now liaTO reconri^o to ihe Native 
Courts, or, in the event of any gross or glaiing a(‘i of injubtioe, 
may apf)ly tor the protection of the Dolitical Agent. The British 
Grown has now only such authority in Gogo as it has, through its 
Political Agent, in Baroda. 

Sir Barnes Peacocl : — At thetimo of the pa^^slng 21 and 22 Yio., 
C. 106, Gogo was territory in possession of the East India Com- 
pany, By Section 1 of that Act that wns transferred to Her Ma- 
jesty. By Section 2 it is provided that tenitory thus transferred 
shall he governed by and in the name of Her Alajosty. Can it now 
be governed by and in the name of the Thai ore of Bliaimagar? 

Sir WiUkm Harcouft : — The orginal title to all this territory 
w^as in the Crown, but prior to 1858 it wns subject to authority 
%"egted in the East India Company. The real effect of the Act of 
1858 wus to abolish the authority of tlio East India Company, and 
to restore and ro-instato the original title of the Grown. The 
Quoen, therefore, did not take Gogo under the Act of 1858. It 
was a pari of her teiiitories before, but subject to the Govornment 
of the Company, which that Act put an end to. The jtosition of 
the Crown may be compared to that of a minor w'hoso gtiardian- 
ship torminatcB, and who comes into full possession of Ms estate 
when ho comes of age, Wliile the Company oMsiod, the Crown 
was under a Hnd of disability. On the abrogation of the Oom- 
pany, it came into full poasession. 

Sir Barnes Peacock Another quostion which occurs to mo is 
tHs. Tousay tMsis foreign territory, and, conseciuently, that the 
jurisdiction of the High Court had ceased. If we reserve the 
derision of the High Court, what judgment ought we to give ? 

lhat the High Court say in that judgment is that they refuse 
toM^ere m&. tKeir formal judgment. Are wo to affirm tke 
&e jmisdiotioii of the British Courts of 
the ju^dietion of the Queen by way of 

O-imATt 1T1 CmiTiml 
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jurisdiction by way of appeal witb regard to foreign territory.** 
Are we to aifirm tbe judgment of tie Zillab Court? 

Sir William Sai court — ^Tour Lordships may give the judg- 
ment which the Court ought, in your opinion, to have given. 

Sir James Colvtle . — The cession was on the 29th January 1806. 
The last judgment prior to that date was pronounced by the 
Zniah Judge on the 18th January 1866. Would not the result of 
holding that there is no jurisdiction, be to stay all subsequent pro- 
ceedings, and to let the party, in whose favour that judgment was 
passed, get the benefit of it in the Bhaunagar Court if they can 
give effect to it ? 

Sir Barms Peaooch : — After the cession, any other judgment 
given by a British Court would be void. Are we to confirm the 
judgment of the 18ih January 1866, which was reversed on re- 
mand ? Are we to admit that to be a just judgment on the merits? 

Mr. Forsyth : — That would be monstrous ! 

Sir William Eauourt : — The respondents must take what 
remedy they can get in Bhaunagai'. From the period of the 
cession we have nothing more to do with Bhaunagar, any more 
than we had with Minorca after we ceded it to Spain, unless the 
Political Agent can be induced to interfere. 

Sir Barnes Peacock : — There is another point which should be 
noticed. The plaintiff sued to redeem a mortgage. The defend- 
ant set up a sale to him. The Munsif hold that the transaction 
was one of mortgage, and not of sale. That judgment was 
reversed by the Zillah Judge ; but the case was remanded by the 
High Court, and on remand the Zillah Judge held, with the 
Munsif, that the transaction was one of mortgage, and he affirm- 
ed the judgment of the Munsif, that on payment of the mortgage 
money the plaintiff might have the land back. Now the defend- 
ant was within the jurisdiction of the Munsif at the ti' m e the 
suit was commenced. If he had been within the jurisdiction of 
the High Court of Chancery in this country, notwithstanding the 
cession of the territory, even if passed her sovereignty, the 
High Court of. Chancery would have had jurisdiction in the case. 
The Lord Chancellor : — If the land were under its Jurisdiction* 
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Sir Barnes Peacock . — Though the land wore in foreign territory. 

■ See the ease in 1 Salkeld, page 401j> and seo Bmnhmtn -y. Barker, 

The Lord Chancellor —You could not file a hill in Chancery for 
foreclosure of a mortgage in lYanco, unless ono pexsoUj against 
whom you wont^ hapyoued to ho witliin the ymsdiclion at thotime. 

Sir Tftlham Sarcoia t :-^TIxq Iligh Court advort to tho point 
now taken. They say ‘'English cases have been cited in sup- 
port of the contention that a suit can he cairied on within British 
jurisdiction as regards land in foreign territory^ but nono of these 
cases goes the length of showing that parties out of the juiisdic- 
tion can litigate in a British Oouit to recover land situated out of 
British territory.’^ This, I take it, would dispose of the eases 
referred to by Sir Barnes Peacock. 

The Lord Chancellor : — There would be no means of enforcing 
the decree. 

Sir William Harconrt Wbioh is the foundation of jurisdiction. 

Bir Barnes Peacock If the defendant z^efused to give up the 
land on the payment of tho mortgage money, the Mnnsif might 
compel him by arrest. 

Their Lordships at the conclusion of the argument took time to 
consider their decision. Subsequently in a letter from the Clerk of 
the Council, dated the 3rd December 1875, it was intimated that, 
in the opinion of their Lordships, the High Court of Bombay -was 
mistaken in holding that there was a wunt of power in the Crown 
to cede territory in Ml sovereignty to Native states and rulers ; 
but that as doubts had suggested themselves to the minds of their 
Lordships as to the nature of the particular transfer to which tho 
appeal related, their Lordships were willing to hear further argu- 
ment as to whether the cession to the Thakore of Bhaunagar 
was in fact a cession of territory in full sovereignty by the Govern- 
ment of India. 

The case was accordingly argued on this issue on the 16th 
Pebniary 1866, Sir 'William Harcouxt, Q.C., and Mr. PitisJames 
again appearing for the appellant, and Mr. Poxsyth, 
^ respondent. 

was delivered as follows on the 28iii 
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Loei) Selbobne:— In this suit, wMch was instituted in the 
British Court of Gogo for the recoTery or redemption of certain 
land situate in the village of Gangli, on tho footing of mortgage, a 
decree lor the plaintiff (whose representatives are the respondents 
here) was made hy the Munsil of Gogo, but was reversed on appeal 
by the Assistant Judge of Ahmedabad. On a special appeal by 
the plaintiS to the High Court of Bombay the case was remanded 
to the Court of Ahmedabad for retrial. 

So far there was no question of the jurisdiction of these differ- 
ent Courts over the land in controversy, as terriiorially situate 
within their proper limits, and over the parties to the suit as 
resident within the same limits. But in 1860, after the remand 
by the High Court, the jurisdiction of ail these Courts is alleged 
by the appellant to have ceased by reason of the cession by the 
British Government of certain territory, within which Gangli was 
included, to a Native potentate, the Thakore of Bhannagar. 
A notification that the territory so alleged to have been ceded 
was removed, from and after the 1st of f ebruaiy in that year, 
from the jurisdiction of the Eevenue, Civil and Criminal Courts 
of the Bombay Presidency, appeared in the Bombay Goi^em- 
ment Gazette of the 29th January 1866. The District Judge of 
Ahmedabad proceeded, nevertheless, to re-hear the appeal, and, 
on such re-hearing, he restored the original judgment of the 
Munsif of Gogo in favour of the plaintiff. Thereupon the de- 
fendant brought another special appeal to the High Court of 
Bombay, alleging the notification in the Ga-ziette of the 29th 
January 1866 as proof that the re-hearing had been coram non 
judice ; but the High Court, on the 2nd December 1870, rejected 
this special appeal, holding that notification to be insufficient to 
show that the jurisdiction of the Court of Ahmedabad had ceased 
before the re-hearing. On a petition, however, by the defend- 
ant for a review of that order, accompanied by some further 
documentary evidence, the High Court appears to have considered 
(Eeeord, p. 191) that a transfer of lands from British territory 
to the jurisdiction of a Native prince, by the authority of the 
Secretary of State for India, might have been anthoriized by the 
Statute 21 and 22 Yic., Cap. 106, Sec. 3, and a review of the 
order of the 2nd December 1870 was, therefore, directed* On 
the review the Judges of the High Court held that it was beyond 


1ST6 

lUMoma 

COBDliAN 

V* 

Dfobak 

Kakix. 



m 


THE INDIAN DAW EEPUETS 


ITOL. I. 


isre 


Bamokab 

Doedsah 

Deo B in 
Eaoti 


the power of tlio British Crown, wiihont tlia conc-nireiiep of llio 
Imperial Paiiinment, to malio any cc&sion of tenilory witliin the 
jurisdiction of any of tlio British Gonxtb in India m tiino of 
peace, to a foreign j) 0 \vtr; and on that gionnd they nudotho 
order of the 24th Maich loTd, now nndei appeal, oonihming 
theii ioinier older ol rho 2nd Beeenihor 1870. The (pnstion, 
whether the law thus laid down hy tho High Conit of Boinhay is 
correct, was f idly and ahly aigned at this Bar in duly last; and 
their Loidships would have been prepared to express the opinion 
which they might haro formed npon it, if, in the result of the 
case, it had hecome necessary to do so. But having arrived at 
the conclusion that the present appeal ought to fail, without 
reference to that question, they think it sufficient to state that 
they entertain such grave douhts (to say no more) of the sound- 
ness of the geneial and abstract doctrine laid down hy the High 
Comt of Bombay as to be nnahle to advise Her Majesty to rest 
her decision on that ground. 

Before, however, tho judgment, rejecting the special appeal 
to the High Court ot Bombay, can he reversed, theii Lordships 
must he satisfied that there was, in this ease, an actual cession of 
territory, which had the eJfect, before the i e-hearing hy tho Dis- 
trict Judge of Ahmfcdabad, of depriving Gangli of tho chaiaoter 
of British territory, and its inhabitants of the status and rights of 
Biitish subjects. That question, considered as one of fact in this 
particular ease, apart from the general constitutional question as 
to the powei of the Crown to make a cession in any ease, does 
not appear to have been so fully considered by the High Court 
of Bombay as tbeir Lordships think it deserved to bo. It has 
now (on the 17 th of February last) been the subject of a separate 
argument at this Bar. 

The facts, material to the determiaation of this question, may 
be thus stated. 

'jPhere are, in the Province of Eattywad, one or more talooks 
0 ^ l|rge extent and value, belonging to the Thakore of Bhau- 
(whpiher that province ought, or ought not, to be 
^eE,,Mp4.e6ty’s dominions) have never been 
adminiatmtiou of the British Gov- 



yoL ij 


BOMBAY SEIIIBS. 


453 


large talooks (the town and port of Bhannagarj and many other 
Tillages and places, including Gangli), forming part of the dis- 
tricts of Dhundooka and Grogo, wHoh, having pieviously been 
part of Kattywad, were ceded by the Peishwa to the Biitish Q-ov- 
ernment in 1802, by the Treaty of Bassein The territory so 
ceded was left, till 1815, under Native adininisliaiiotx *, but in 
that yeai it w<as biouglit iindoi the oidinaiy jurisdiction of tlie 
British Courts of the Bombay Presidency, and so remained until 
those proceedings m 18G6, the effect of which is now m question. 
As to these latter estates, the Thakore, and all his dependants 
residing thereon, were (beyond controversy) subject to British 
law and jurisdiction. 

Before 1802 the whole Province of Kaitywad was divided be- 
tween the Peishwa and the Qaikwai, who claimed over it sovereign 
rights, chiefly consisting in the exaction of tiihute. A small 
number of estates in the piovince were held rent-fiee; but for 
the greater part the chieftains paid tiihuto, ot the same charactar 
(so far as their Lordships can judge) as the land-revenue which 
is paid to the Q-overnmont in British India; and Mr. Aitcluson, 
in a woik of authority, refened to oa both sides at the Bar 

Treaties/^ Vol. VI, p. 3G6), states that the soveieignty of the 
CDuntiy was understood by the chiefs to reside in the power to 
which this tribute was paid. The lost of the lights of the Peish- 
wa, in those parts of Kattywad which had not been transfeired 
to the Biitish Goveinment by the Treaty of Bassoin, were ceded 
to Great Britain in 1817. 

With respect to the Qaikwar, (leaving out of consideration 
one or moie talooks of which that prince is at the present day 
the direct proprietor,) it appears that in 1807 a settlement was 
made between the Gaikwar and chiefs tributary to him, through 
the intervention, and under the guarantee, of the British Govern- 
ment; engagements being then taken for the payment of a fixed 
revenue by those chiefs whose estates were not held rent-free- 
The amount of tribute then fixed for the Eattywad estates of the 
Thakore of Bhaunagar was 74,000 rupees ; and, as it was thought 
expedient to consolidate the whole of the claims over all the 
Thakore’s estates, an agreement was made, with Ms consent, for 
the transfer of the revenue payable by Mm to the Gaikwar for^ 
n 717—4? 
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1876 Ms Kattywad estates to tlie Bntibli (fovcMimmfj as pait of the 
consideration lor ecitaiii an uliieh %va*^ of the h^nw 

Goedhah time made for th(^ siippoit of a. eontiiigoiii foieo In IS'iOj hy 
Bboeam fiiitlior agreemenij tho Uailauii engagtd to s<md no tiooi>s inio 
Banji. Ivattywad and to mule no rlemamlfe upon th«‘ pioviiiee except 
through tho Biitish G-oveinmait Him'f* ihat daif^ tlu' snpiemo 
authority in Kattywad, (as far as it had heon puniou^Iy vosted in 
tho Pcishwaj or in tlio Gaikwsr,) has b<‘en e\fi{ihM'l wdely hy 
the British (Jovormiient. Tho tiihuie payable by the different 
diiofs has been collected by the Butish authorities; the traikwar 
receiving &om them tlio share of it to which ho is entitled accord- 
ing to the existing agieeinents. The tiibute payable in 1871 by 
the Thakore of Bhaunagar, (in respect of tho aggregate of Ms 
Katiywad estates included in the alleged cession of I8665) is stat- 
ed in the Kattywad Local Calendar and Diiectory of that yoai‘, 
(a book referred to duiing the last argument as containing cor- 
rect information on public matters i elating to the province,) as 
amounting in the whole to 1,54,91? rupees per annum ; of which 
1,28,060 rupees were collooied in right of, and retained by, the 
British Government; 3,999 inpees vere collected in right of, 
and paid over to, the Gaikwar; and tho sum of 22,858 rupees 
was a customary sub-tribute, paid, under Ihe name of “Zortullu- 
bee,” to the Nawab of Junaghar, one of the chiefs of the pro- 
vince, who appears formerly to have established some kind of 
saperiority over the rest 

Their Lordships have now to refer to tho Judicial administra- 
tion of Kattywad. Down to 1831 this appears to have been left, 
without any regular control, in the hands of the chiefs. But in 
that year, (a ‘^PoHtioal Agency ” having been established at E&J- 
kot in 1S20,) the British Government constituted a Oriminal 
Court of Justice in Kattywad, under the presidency of the Politi- 
cal Agent, with three or four chiefs as assessors, for the trial of 
capital mimm in the estates of chiefs who were too weak to pu- 
niA such offences, and of crimes committed by petty ohitfs upon 
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provinoe was then <iivided into four districts (the eastern district 
including all the talooks belonging to the Thakore of Bhau- 
nagar), in each of which weie placed officerSj called Political 
Assistants/^ with other British Magistrates under them, all under 
the control of the Political Agent. The entiie number of Kalty- 
wad States under separate chiefs (large and small) is 188 ; of 
whom 96 pay tiibute to or in light of the British GuYernment 
only; 70 to or in right of the Graikwar only; and nine (of 
whom the Thakore of Bhaunagar is one) to or in right of both 
Groyernments ("^‘Kattywad Directory,” pp. 54-56). These chiefs 
were, by the arrangements made in 1862, distiibuted into seyen 
different classes. To the first class (consisting of four or fire, of 
whom the Thakore of Bhaunagar is one), unlimited criminal 
and ciyil juri&diotion, with the exception of criminal jurisdiction 
in certain oases oyer British subjects,” (however that expres- 
sion ought to he interpreted), was allowed. The jurisdiction of 
the second class (either originally, or by the effect of a Cixoular 
Order afterwards issued, No. 14 of 1866) was substantially the 
same. The jurisdiction of the four next classes was restiioted? 
in criminal matters, to limited powers of fine and imprisonment, 
and, in civil matters, to the cognizance of suits of limited 
amount : the greatest poweis (those of the chiefs of the third 
class) being to imprison for seven years, to impose fines of 
10,000 rupees, and to decide civil suits of 20,000 rupees’ value ; 
while the sixth class could only iminison for three months, im- 
pose fines of 200 rupees, and decide civil suits of 5U0 rupees’ 
value. The seventh, or lowest class of all, was entirely deprived 
of all civil jurisdiction; but, iu criminal cases, might imprison 
for not more than fifteen days, and impose fines not exceeding 
25 rupees. All other jurisdiction, both civil and criminal, 
throughout the province, beyond the limits of that allowed to the 
chiefs, was reserved to the British Officers and Magistrates, under 
the authority of the Political Agent ; and, in 1871, there was an 
establishment of thirty-one such Officers and Magistrates in the 
whole- (^'Directory/’ pp. 520-527.) 

In 1863 tw-o elaborate Codes of Eegulations (based upon the 
Indian and other Codes) were promulgated, with the sanction of 
the In^an Government, for the guidance of the British Judicial 
Officers and Ma^xates in Kattywad. Directory/^ pp* 176^ 
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18?6 3'53.) Tliesp Codes esiablwlied, botli in name and in siibstanoe, 

Dawobab ^regular and Mly-organizcd Oomts of Jusiiee, with pcn^tis to 
Gobdhak execute -warrants and issue coinTtU‘'sions tbrougliout the lu’ovmcc, 
Dboeam aj“d to take sicraitj Ekuu suspocitd peiaons in tho name oi the 
Kanji. Queen. (Artieb s 39, 05, lOt oi tbo Ciimiiul, and Ailide JOl 

of tlio Ci-vil, Code) It may bi addtd that, on the into oi tliese 
Codes (ospeeiully by Article 10 ot the Civil Code, which pointedly 
difltinguishes tlie ohnib of Kattywad horn “iSoveidgn I’owits” 
and “Independent Chiefs”), and by several later Circular Lettors 
of tho Political Agents (No. 11 of 1860, No. 2 of 1807, No. 11 of 
1869, and that of the 7th May 1808,) the whole junsdietion exer- 
cised by the chiefs of all the seven classes is lieatod as confeiTed 
upon them by the Biitish Government. 

These being the ciiciimstances which their Loidsliips think 
material to a correct understanding of the ariangement-a between 
the Indian Government and the Thakoro of Bhaunagar, and of 
the steps taken to carry them into effect, it now becomes ne- 
cessary to advert to those arrangements. It appears that the 
difference between the position of the Thakoie in his Ivattywad 
estates, in which he continued to exercise his ancient powers, 
paying a fixed revenue, and his position in his Biithh estates 
(including his two largest towns and his place of icsidenco), in 
which, since 1815, he had been subject to ordinaiy Biitish laws, 
was (in the language of Mr. Aitohison, Vol. TI, p. 874), “vory 
irritating to him.-” With a view (among other things) to re- 
move or diminish this source of discontent, an agreement was 
concluded between him and the Indian Government in 1860, 
which is printed at pp. 416-420 of tho same xolume of Mr. 
Aitchison’s work. 


It is entitled “ Settlement, framed aocording to Eesolutions of 
the Bombay Government, Nos. 3826 and 3839, dated 23rd Oolo- 
,,ber,, 1860 -a title wMoh has the aspect of an agreement as 
■* to rent tod other terms of tenure, rather than that of a treaty 
1 the head of a sovereign state and a foreign or independ- 
the partionlar terms of this agreement are 
iih fi^at impression. 

the Thakore of Bhaxmagar and 
to c^Boel, from and 
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after the 1st May 1861, the lease of the Tillages of the I’^hakoro's 
talooks in the distiiots of Dhundooka, Ranpnr, and Crogo, which 
was executed in A.n. 1848,’^ and, instead thereof, the Thakoro 
agieed to pay, for the whole of the villages enumoxated in that 
lease, a fixed junima o£ 52,000 rupees yearly for ever/’ which 
sum ‘‘shall not he in any way affected by the result of any 
action or other j^iocess bi ought hy any paity against the Tha- 
kore^s right of possession, in any part of the said talooks; nor 
shall the said estates (excepting Bhaunagar, with Wudwa, 
Sehore, and the ten villages thereof, about to he attached to 
Kattywad) he exempted on account of this payment from any 
general taxation, not coming under the head of land-tax or rental 
which Government may impose on their districts under the 
Regulations/’ 

It appears, therefore, that the talooks in Gogo, including 
Gangli, which were “about to b© attached to Kattywad,” had 
been included in the lease of 1848, which was then to he cancel- 
ed; and that, although the Goveinnaent did not leserve, as to 
those particulai talooks, the same light of “ geneial taxation ’’ 
which they expiessly reserved as to the residue oi the Thakore's 
British estates, which were intended to continue subject to the 
Bombay Regulations, still those talooks were included in the 
estates, in respect of which a fixed jumma of 52,000 rupees was 
to be paid in perpetuity by the Thakore. 

By the 2nd Article the Thakore agreed, (ceitain questions of 
account between himself and the British Government being theio- 
hy adjusted,) “ to pay up ‘ Ins Kattywad tribute/ {i,e , the jumma 
for his Kattywad property,) which had been fixed in perpetuity in 
1807, yearly in full, according to settlement.” 

By the 3rd and 9th Articles it was reciprocally agreed that the 
port dues and customs of the port of Bhaunagar should continue 
to be collected at British rates, and by the British Government; 
but that, when collected, the whole net produce of the port dues, 
and three-fifths of the net produce of the customs, (as “ the share 
of the Thakore,”) should he paid over to the Thakore by the 
Government, who were to retain, as “ the share of GoTernmeht,” 
the other two-fifths of those customs. 
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The town and port of Bliaimagar wore part of the torritory to 
' wMcli the 7th Aitido, (tint directly bearing upon tlio present 
question,) xclateis. That aiticlo is in fhoso wonlt,: — “Upon the 
above conditions Uor M,ijeaty’s Grovemment agTeo{l as follows : 
Governmnnt concede, as a fa\oirr, and not as a light, tho tiansfor 
of Bhannagar itself, with Wiidwa, Sohoie, and ten subordinate 
villages, from the distiict of Qogo, subjeot to tho Uegiiktions to 
the Kattyivad Political Agency." 

This is not the language of cession. It is jirimd faaa nothing 
more than an engagement for the tiansler of the places men- 
tioned (including Gangli), which w'ere then, beyond question, 
British territory, from a Eogulation Province to an entiaordinaxy 
jurisdiction. The other articles are consistent with this view. 

After the conclusion of this agi’cemeut in 1800, a delay of 
some years followed before anything w'as done with a view to 
give effect to the provisions of tho 7th Aitiele ; “ owing " (as 
Mr. Aitchison states, Vol. VI, p. 374) “ to some doubts as to the 
precise status of Kattywad with respect to Biitish laws.” In 
1865, however, the Thakore pressed for the completion of the 
airangement. In the letter from the Seoietary to the Govern- 
ment of India of tho 31st of May 1860, to the Acting Secretary 
of the Government of Bombay (piinted at page 181 of the Ee- 
cord), the measure is deserihed as “the contemplated transfer 
of the town of Bhaunagai-, of the Distiict of Sehore, and of 
the villages in Dhundooka and Gogo, to the supenision, laws, 
and Eegulations of the Kattywad Political Agency.” By that 
letter the Governor-General in Council authorized “ the contem- 
plated arrangement ” being at once carried into effect ; with the 
reservation, however, (for which tho Government of Bombay were 
directed carefully to provide), that, “ in tho event of gioss mis- 
oonduot on tho part of the Thakore ” (of which the Government 
jf Bombay were to he the judges), “these territories should 
cevert*^ -A. reason was added for holding that “the projected 
liwajffer would hate been legalized ” by the agreement of 1860, 
H^r JCa-jesty’s Secretary of State for India had decided 
not. 'British territory.” 
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evidence is found in the papers before thern)^ and if that opinion 
could be proved to be well-founded, it would still not have tho 
effect of converting a transfer of certain British territories from 
ordinary British jurisdiction “to the sutrervision, laws, and re- 
gulations of the Kattywad Political Agency,^^ into a cession of 
British territory to a Native state. Such a cession would be a 
transaction too important in its consequences, both to Great 
Britian and to subjects of the British Crown, to be established by 
any uncertain inference from equivocal acts. 

Their Lordships assume, (though the precise language used 
does not seem to be quite apt for that purpose,) that what was 
intended was to confer upon the Thakore of Bhaunagar, within 
the “transferred” districts, as large a criminal and civil juris- 
diction as that which he exercised in his estates situate within 
the proper limits of the Eattywad Political Agency, subject only 
to the same supervision and control of the Eattywad Political 
Agent to which he was subject in respect of those estates. 

But such a grant of jurisdiction, (if the Q'overnment of India 
or tho Crown, without a legislative Act, had been able to grant 
it,) would not have deprived the crown of its territorial rights 
over the “ transferred ” districts, or the persons resident therein 
of their lights as British subjects. Whatever may have been the 
opinion of the Indian Government as to the effect of what was 
done, (concerning which their Lordships will only observe that 
the documents of 1870 and 1871, printed at pp, 184 and 186 of 
the Eeeord, take it for granted that a cession of territory to a 
Native state had been made, which is the point to be determined,) 
their Lordships^ judgment must be founded, not on mere opin- 
ions, but on facts ; and they find, in point of fact, that there was 
no cession of territory in this case, unless it can be deemed to 
have been made by the agreement of 1860, or by the notification 
in the Bombay Gommmeut Qazetfe of the 29th January 1866, 
(issued, no doubt, in obedience to the directions of the Indian 
Government, contained in the letter of the 31st May 1865), which 
merely declared that, “in accordance with the Convention, &c.,” 
with the agreement of 1 860,) the villages in question were, 
“from and after the 1st of February 1866, removed bom the juris- 
diction of the Eevenue, Civil, and Criminal Courte of theBomlby 
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Presidency, and transfeircd lo tlie Mipervibioii of flip Political 
Agency in Ivattywad, on fPe same eoiulitioiis as to Jiiriwliclion as 
the villages of tho Talook of fbo Thakoio of Bbannagai’ Leictoioro 
in tbat proviuoo.” (lloeoid, p, 17f).) 

Their Lordships agioo in tho reasons given }iy tho Judges of 
tho High Oomi of Bonihay, on tho 2ncl Decomber 1870, for 
holding this notification iusutficiout for the puipio&o iutonded; 
and they are unable to find, in any of tho other documents aitcr- 
wai’ds submitted to tliat Com-t on tho axiplication for a review, 
any good reason for the subsequent deqtarture of tho High Court 
from that opinion, so far as to admit a review. The second 
notification of the 4lh Jamury 1873, which appeared in tho 
Indian Gazette after the review had been ordered, also Ml the 
case substantially whore it stood before. That notilieatjon was 
merely to the elfect that the villages, mentioned in the schaMc, 
“wore, on the Ist Eebruary 1863, eeded to the State of Bhuu- 
nagar.” The natee and efiect of tho act, so desoribed as a 
“ cession to the Stale of Bhannagar,'’ remains (as it w as befoiv) 
a proper subject for judicial inquiry. Wliat was attempted 
was, in their Lordships’ judgment, ueither more or less than a 
rc-arrangemeut of jurisdirtions witliiu British territory, by the 
exclusion of a certain district from the Regulations and Codes in 
force in the Bombay Presidency, and from tho jurisdiction of aU 
tho High 0011113, with a view to the establishment therein of a 
Native jurisdiction imder British supervision and control. But 
this could not be done without a legislative Act, which, in this case, 
was never passed. By the Imperial Statute, 3rd & 4tli Wm. TV, 
Cap. 8h, Section 43, a general power of legislation (with certain 
Kceptions not material for this purpose) was given to the Gover- 
nor-tleneral in Council as to (among other things) "all Courts of 
Jufitioo, whether established by Her Majesty’s charters or other- 
wise, Mid the jurisdiotion thereof,” This power is, in substance, 
continueiby 24 and 25 Vk., Cap. 67, Section 22, though the 
hlause of the former statute is thereby repealed. By 
25 th Tie., Cap. 104, Section 9, the High Courts of 
were established with such jurisdiotion 
Patent, confer npon thgoi *, 
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might be otherwise directed, and subject to the legislative 
powers in relation to the matters aforesaid of the Governor- 
General in Council/’ all jtirisdiotion, power, and authority pre- 
viously vested in any of the East India Company’s Courts within 
the same Piesidenoy, which were abolished by that Act. It is 
unneceBsary to refer to later enactments, which only modified 
these provisions ia a way not affecting the present case* The 
jurisdiotion, therefore, of the Courts of the Bombay Presidency 
over Gangli rested, in 1866, upon British statutes, and could not 
be taken away or altered (as long as Gangli remaiued British 
territory), so as to substitute for it any Native or other extraordi- 
nary jurisdiction, except by legislation, in the manner contem- 
plated by these statutes* 

Upon two subordinate points in this case their Lordships think 
it right to add that they agree with the view taken by the High 
Court of Bombay. 

Nothing, in their judgment, turns in this case upon the Indian 
Evidence Act of 1872, section 113. The Governor- General in 
Council being precluded by the Act 24 and 2a Vie., Cap. 67, 
Section 22, from legislating directly as to the sovereignty or 
dominion of the Crown over any part of its territories in India, 
or as to the allegiance of British subjects, could not, by any 
legislative Act, purporting to make a notification ia a Govern^ 
ment Gazette conclusive evidence of a cession of territory, ex-* 
elude inquiry as to be the nature and lawfulness of that cession. 
And with respect to the competency of the Courts of the Bombay 
Presidency to proceed with the suits between these parties, if 
Gangli had, by any valid cession, ceased to be British territory, 
their Lordships agree with the High Court that the foundation 
of the jurisdiotion of those Gomia over the subject-matter of 
this suit, and the parties thereto, was territorial, and that it could 
no longer be exercised (whatever might be the stage or condition 
of the litigation at the time) after such a valid cession had been 
made. , 

Their Lordships will humbly advise Her Majesty to dismiss 
the appeal. 
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Messrs. Lawford and Waterhonse were agents for liotli parties 
3b 718— a 
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[ORiaiNAL CRIMINAL JURISDICTION.] 

1876 EEG. V. TIT HAL DAS PB W,n VA :N'D V S ajj D OT}TrE<!. 

HoTeinber24 Cnimml Procd in e A< t (X of 1875;, SeUnni Wi~ConshMion 

of JIU // 

AciX of 3875, Seeiiou 33, eontempUies that llio naniGS of tbo jury to be 
“ cliosen bj lot ” Jiall all be draT^n out of one box contaiuuig tlie naiues of ail 
persons summoned to ad as juiors. 

The piisoners, who were all Uindxis, were charged xxith at- 
tempting to pass a forged currency note. The majority of the 
jury, who had been selected in the mode that had been adopted 
since the coming into force of Act X. of 1875, were Euro- 
peans. 

Furcell for the fiist prisoner objected that the jury had not 
been drawn “by lot” as contemplated in Act X. of 1875, Section 
38; a mode of drawing which insur-od the majority of the jnry 
being Europeans could not bo called a drawing by lot. All the 
names ought to be drawn from one bos. The question arose 
incidentally in the case of Beg, v Lcdiihlmf^'^ but in disposing of 
that case the learned Judges expressed no decided opinion on the 
present point. 


[Eayley, J., referred to the concluding paragraph of Section 
49, and to the Crown Office Rirle made by the Supreme Court in 
1842 for “ Ballotting Petty Jury ” (No. 592) at page 155 of the 
Rules and Orders of the Supremo Court of Judicature at Bombay.] 
Inuranty for the third prisoner took tho same objection. Sec- 
tion 33 of tho High Oornts Criminal Procedure Act contemplates 
the drawing of all the names of the jury from one bos. In that 
case they might, no doubt, be all Europeans, but again there 
migM not he a single European on the jury. But, if the present 
mode of drawing be followed, there must always be a majority of 
Europeans on the jury. The present mode is, therefore, opposed 
to the proTisions of the Act. 

Farran for the Crown : — ^According to the present mode the jury 
are practically drawn by lot, though in certain proportions. It is 
a chajiee what particular namom drawn, and that is all that is 
c^Ht^plated in Section 33 of the Act. The mUmaUy of the 
^ jury, no doubt, is not a matter of chance according 

f#. Jfe, 1 Bom, m (2) 1. L. E., 1 Bom,, 232. 
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to file piesent mode of drawing, Tbut ilie section does Jiot contem- 1876 
plate that it sLonld be. There is nothing in Act X. of 1875 wMch 
gives Native prisoners the right to demand a majority of Natives 
on the jury. That was ruled in Eeg. v. Laluhhdi^ and the PBAjsrjivArr- 
learned Judges, who decided that case, also expressed an opinion in 
favour of the present mode of drawing The present mode is 
the same as that followed under the old Crown Eules. If the pre- 
sent mode he incorrect, all the criminal cases w^hioh have been 
tried during the last thirty years have been erroneously conducted'* 


DAS AXD 
orUEES. 


Bayley, J.— The objection having now been taken, must, after 
the short consideration I have been able to give it, I thmk, be 
allowed Section 33 of the High Courts Criminal Procedure Act 
fX. of 1875) enacts that The jury shall consist of nine persons, 
who shall be chosen by lot from the persons summoned to act as 
j urors. 


Section 39 enacts that, save as therein provided, the High Courts 
shall retain all their present powers respecting the summoning, 
empannelling, qualification, challenging, and service of jurors, and 
shall have power to make such rules on these subjects (consistent 
with the provisions of the Act) as seem to them to be proper ; and 
that all rules relating to jimors now in force in the same High 
Courts shall (so far as they are consistent with this Act) remain in 
force until repealed or altered by new rules made under this 
Section,” 


The rule as to ballotting for petty juries, which was made in 
1842, is to be found at p. 155 of the Collection of Rules and Orders of 
the Supreme Court of Bombay printed for G-ovemmentml852, — a 
collection which, as appears from the preface, was compiled by Mr, 
McKenzie, the Clerk of the then Chief Justice, Sir Erskine Perry? 

under his Lordship’s guidance, and with the assistance of the 
officers of the Court.” That rule and the others contained in the 
oollection,relatingtojuries, were framed under the powers given to 
the Supreme Court by the Statute 7 Geo* IV., 0, 37, An Act to 
regulate the appointment of Juries in the Bast Indies,” Section 2. 


(1) I. L. B., 1 Bom, 232, 

(2) The report of Eeg v. LaUbhdi had not beeti published at the time of 
this tnah 
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Tte rule as to ballotting for petty furies refers to tte one next 
prooecling it, as to the ^allotting for grand furieSj and I will, 
therefore, read Tboth of them 

XI — Baliottikg Ghanx) Jxjby. 




5^21. — The name of each man who shall he summoned for 


the Grand Jury, with the place of his abode and addition, shall he 
wiittcn on a distinct piece of paper or card, such pieces of paper 
or card being all as nearly as may be of equal size, and shall be 
delivered by the Under-Sherifl unto the Clerk of the Crown, and 
shall by him be put together in a box, and he shall from the said 
box in open Court draw the said pieces of paper, or card, indiscii- 
ininately one after the other, and the names of the first twenty- 
three that shall be drawn out and appear, except such as shall be 
excused by the Court for good and sufficient reason, shall act 
and be the Grand Jury for that sessions.’’ 


ALLOTTING PbXTY JuRY. 

522.— The name of each man who shall be summoned for the 
Petty Jury, with his place of abode and addition, shall be written 
and delivered to the Clerk of the Cxown as aforesaid and placed in 
a box, and the said names shall be drawn as aforesaid, and the twelve 
persons whose names shall be first drawn, of whom six shall be 
British subjects, that shall appear and not bo challenged or set 
aside or excused, shall form the Petty Jury on each trial: provided 
also, that on the trial of any person w^ho professes the Christian 
religion the twelve persons professing that religion whose names 
shall be first drawn that shall appear and shall not be challenged 
or set aside or excused shall form the Petty Jury on such trial’" 

Since I first practised in the late Supreme Court (Jan. ISCl), the 
practice at the Criminal Sessions, until the coming into operation 
of Act X of 1875, was to have separate ballot boxes, or rather 
two long boxes, the ones now in Court, each containing three com-* 
jrai^tments, and marked on the outside ^ Europeans/ Indo-Britons,^ 
4 |l<|rtr|gu§se/ ^Parsees/ ' Hindoos,’ ' Mahomedans. ’ The first six 
wn^from ^ European compartment, then three 
I|ido-Britons mid Portuguese, and 
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of aiine were ostaBlisIied in 187<5j the practioe has been to draw 1876. 
the first five names out of the European compartment, and the 
lom others from the other oompartments. ^ 

I am not aware that the rule I have quoted has ever been 
varied or abolished by any subsequent rule, though the praotioe 
seems scarcely to have been in strict accordance with it. Section 
49 of Act X. of 1870, however, says that rules relating to juries 
now in force in the High Oourts shall (so far as they are consistent 
with the Act) remain in force until repealed or altered by new 
rules made under that section. That section preserves the old 
rules, but it does not apparently preserve any practice which may 
have sprung up inconsistent with them. 

It is, of course, unnecessary to give any opinion as to the vali- 
dity of the mode of hallottmgup to the present time. 

Looking, therefore, at the two rules of 1842 which I have cited, 
and at section 33 of Act X. 1875, it appears to me that the 
nine persons who are to he chosen hy lot to form the jury ought 
to he selected from the entire number of persons summoned to ao^ 
as jurors, and that this selection, which is fco be ‘ by lot/ ought to 
he made from one box and not from six boxes. Such a mode of 
selection is more in accordance with the provisions of the new Act 
and the rule of 1842 than the mode hitherto adopted, and I accord 
ingly direct that the names of the persons of all nationalities be 
put into one box, and that nine names be drawn out indiscrimi- 
nately to form a jury for the trial of the present ease. (1) 

Note eobhisheb by Mu. Justice Bavley to the Eepoktee. 

In the Charter, dated 26th March 1774, of the Supreme Court at Fort 
William, Clause 19 (2 Morley's Digest, page 670), and iu the Charter, dated 
26th December 1800, of tho Supreme Court at Madras, Clause 33 (2 Morley*s 
Digest, page 615), the petty juries to be summoned are to be “ other good 
and sufficient men beiug subjects of Great Britain of us, our heirs or 
successors, and resident in the said town of Calcutta,” and “ other good 
and sufficient men, being persons heretofore described and distinguished 
as British subjects of us, our heirs and successors, and resident in hbrt St- 
George or tlie said town of Madras or the limits thereof, or the factories 
subordinate thereto.” 

In the Charter, dated 8th December 1823, establishing the Supreme 
Court of Bombay, Clause 43 (2 Moiiey's Digest, page 667), the^petty juries 
to be summoned are to be other good and sufficient men, being persons 
so heretofore described and distinguished as British subjects, of us, our 
heirs and successors, and resident in the said town or island of Bombay or 
the limits thereof* or the factories subordinate thereto.” , l| 

(1) The mode of selection, thus adopted, was followed at 
the siabsequent cases at the same sessions^ 
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Ig^g Tlie proyisions of the SLitutc, 7 Geo, JT,, Q. nmhv ^vhlcli the jnry 

!. — o£ l^.j,2 were made hy the lai.o Supmjie are imporiiin.t, 

IvECr. It I'eeitcs that ny the i;]tli Cl-eo. i TL, <3. it was uv-byn^ otJier thin,!^'s 

Vito^'ldas enacted that all olTeuces aiul niisdomeanoivH whie'Ji iaid, irieil, 

P[usJIyA:^^- and inquired of in ilio Supreme Court at ’Pnrt Vs illiaiii sliouhl ho tried Ijy a 
jury of British .subjects, resident in tin; town of Oalcuiia, and not other- 
wise; and that it was (3X[)euient (hat the rio’lit and ilidy of sein'iiie; mj, 
juries within flic limits ol! the local ju}*i;sdieii<ni of the several Sujuauno 
Courts at Calciiila, Madras, and Biunhay should be ruriher e.'Jeiuh’d. It 
was enacted (Sedion l)“^TIiat all i;‘ood and suincioni persons, resident 
within the limits of the several towns of Calcutta, Madras, and Bniuhay, and 
not being the subjects of any Eoroign State, shall according to siudi rules 
and subject to such qualifications as shall bo fixed in manmw bcrciuaf ter 
mentioned be deomed capable of .serving a.s Jurors on Grand or Petty Juries 
and upon all other Inquests, and shall be liable to be summoned accordingly 
anything in the said Act or in any other Act, Charter, or usage to the con- 
trary notwithstaiidiug/* 

By Section 2 it was enacted That the respective Courts of Judicature 
at Calcutta, Madras, and Bombay shall have power from time to time to 
mabe and establish snob rule with respect to the qnaliilealion, a])pointn 2 cutj 
form of summoning, challenging and service of .^^ludi Juror.s, and .such other 
regulations relating thereto as they may respef‘tively deem (‘Xpcdituit and 
proper : provided always that copies of all such ilule.s and iiegulaiions as 
shall be so made and established by such Courts oi* Judic.aiuiv shall b»' 
certified under the hands and seals of Iho Judges of such Cuurl.s, to the 
President of the Board of Commissioners for the affair.s of Iiulia, to be laid 
before His Majesty for Hi.s Koval approbation, <*iu'ivct ion, or refusal ; 
and such Ilules and Eegulations sluill be oli^erved until the same shall be 
repealed or varied, and in tho Iasi ease vrilh such variailon as shnll bo 
made therein/* 


By Section S (and last) it wn.s enacted ‘‘ That the Grand Juries in all 
cases and all juries for tho trial of per.sons professing (he Chri.stiau religion 
shall consist wholly of persons professing the Cliriv^tiau religion,” 


The last cited section (2) w^as from and after tlio hi Jul}' lSil2 rotie.aled 
by the Statute 2 and B William IK, 0, 117, Sevtum 2. 

Mr, Jusiice Bayley has inquired, but has been unable to di.scoTcr that 
any rules have been made since altering the mode of ballutting for 
petty juries prescribed in the Bale (No, ZII. 5221 quoted in the lieport. 
He apprehends that such rule was in force wlien the iligli Courts Crimi- 
f operation on the 1st May ItSIo.’ 
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to . serve on Juries., Bxtt jjorsons wlio do not understand the English 1876. 
language shall not serve on J uries nor he inserted in the list.^* 

The rule made in 1842, as to the x->recept to the Sheriff to summon jurors 
(No. 518, ijage 164 of the Collection of Enles and Orders of the Supreme Vithalpas 
Court) directs that “ The Clerk of the Crown shall, fourteen days at least 
before each Sessions of Oyer and Terminer, issue his precept to the Sheriff, orsEBS. 
commanding him to summon thirty of the principal inhabitants, resident in 
the town and island of Bombay, being subjects of the Xing, to attend as 
a Grand Jury, and forty-eight good and sufficient men, being subjects of 
the, King, resident within the island of Bombay, or the factories subordinate 
thereto, to serve on the Petty Jury.” 

And by the next sncceeding rule (619) one-half of those summoned to 
serve as petty jurors shall be(i) British subjects. 


[APPELLATE CIVIL JURISDICTION.] 

Om7 Befenxd Case No> 97 of 1876. 

PBANSHANKAE SHIYSHANEAE (Befenbant, Appellant) 
GOYINDHLAL PABBHUDAS (Plaintiff, Bespondent). 

Action for damacjes caused a civil action — Costs. 

No action is maintainable for damages occasioned by a civil action, even 
though brought maliciously and without reasonable and probable cause ; 
nor will it lie to recover costs awarded by a Civil Court. 

The following case was submitted for the opinion of the High 
Court hy Gropalrao Hari Deshmukh, Judge of the Court of Small 
Causes at Ahmedabad : — 

The plaintiff Pranshankar obtained a decree against one 
Govind Khusab in the Subordinate Judge’s Court, and got two 
houses attached on the 20th July 1872. Grovind Parbhudas, de- 
fendant in the present suit, applied to the Court under Section 
246 of the .Code of Civil Procedure, on the 1st August 1872, for 
removal of the attachment laid on the houses, alleging that they 
were purchased by him. The objection was allowed by the 
Subordinate Judge, who ordered the attachment to be removed. 
Y/hereiipon the plaintiff instituted a regular suit against the de- 
fendant which was decided in favour of the latter. Against this 
decision the plaintiff appealed to the Assistant Judge’s Court, 
which decided on the 26th August 1874 that the purchase-deed 
was fraudulent, and that the objection to the sale be disallowed. 
Oonseq'neutly the plaintiff recovered the amount decreed, not by 
sale of the houses, but by cash payment of Es. 600. The plamtiffi 
(1) See 1 Morley^s Digest, page 89, British subject, Note 1. 
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1876* now seeks in this Omirt to recover interosi at 9 per cent* per 
annum, from 20th July 1872 to 25th October 1875, dining which 
KAB SiriY- peiiod h© was proTeiited from ©xeeuting his decree by the defend- 
shawab amount of costs that was paid by him to the defend- 

ant, as awarded hy tlio Subordinate Judge in the misoellaneous 
application for removing the attachment. The question is whether 
a suit for such damages can he xnaintamed. 

My opinion is that the claim should be maintained, as the 
transaction on the part of the defendant appears to he tinged 
with fraud, as seen from the decision of the Assistant Judge/^ 

The reference was considered in Court by Misuyill and NiSNA- 
Habidas, JJ., on the 28th NoYember 1876, 

No counsel or pleader was instructed on either side. 

Pee Oueiam The Couit is of opinion that the suit will not He* 
An action is not maintainable for damages occasioned by a ciyii 
action, eYen though brought maliciously, and without reasonable 
and probable cause {we Addison on Wrongs, p. 599, 3id edi- 
tion) ; neither will a suit lie to recover costs awarded by a Civil 
Court, though it may lie for costs which could not be so awarded : 
Chenguha Raya Muddi y. Thangaiehi Ammalfi^ 


PPJVY COUNCIL. 


June 20 and 21, 1876. 

vmmmz 

Bib Bxnnm Peacock, j Sxe Eobest P, Ootmm. 

Bib Mohtaoue E. SmrH. j Bm Hbxby S. K'Bitim. 

OiT ArrEAii roM the Hioh OouBr or JunioATUBE at Bombay. 


C0WASJ1E KANABHOY (DmmDm) LALLBHOT VITLLU« 
BHOY my> Omsm (PnAiKTirrs). 

Contract (f ^artnersUp^MigU ofco'^^artnm to dksolm partnership* 

^ A confcrBci between s partner and bis eo-partners for remunemtion to the 
fcr the of the partnersbip business by a commission on 

le,, duricg Kf^-time, does not, in the absence of any express agree* 
imply a renunciahon of the right of the co-partners to 
jfinh tbatfc it cannot be carried on, except at 
^lt^#|o^a.y the managing partner com- 
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pensation m case tbo partnersliip is dissolved for tliat reason. 1870. 

Bhodes V. Forioood {JO* JS, 1 Ap* Ca ^ 256) referred to and approved "IiJowasjeJ^ 
This was an appeal from a decree, dated the 11th January 1872, 
of the High Court of Judicature at Bombay (Equity Side), made, 
on farther directions, in a suit which was instituted in November TuiLUBHot' 
1861, with the object of winding up a private partneisbip in 
which Gowasjee Nanabhoy was manager. 

The material que«;tion to be determined on the appeal was, as to 
whether Gowasjee Nanabhoy, now deceased, but represented for 
purposes of the appeal by his administrators, was entitled, on the 
winding up of the partnership, to compensation in respect of an 
engagement in the partnership articles that he should have the 
management of the partnership, and should be the agent and 
broker thereof duriog his life. 

The Articles of the Partnership are set forth in their Lordships’ 
judgment. 

ilfr. Pearmn^ Q. 0., and Mr. WMeliorne^ on behalf of the repre- 
sentatives of Oowasjee Nanabhoy, contended that, on a true con- 
struction of the Articles of Partnership, Gowasjee was entitled to 
compensation, his engagement not having been terminated by his 
own act or default, but by the act of a majority of his co-partners 
in winding up the partnership. They referred to the following 
oases : — ■ 

Imlilald^.TU We.^tern Neilgh^ry Plantation Company 
Mao Intyre v. Bdcherfi^ 

For wood Y, RhodesS^^ 

Telland^s CaBeS^'> 

Fee parte Clark 
Ex parte LoganS^'^ 

Ex parte MaclureS'^^ 

Patent Floor Cloth Company^ L%mitedj Bean and Q%lhmfB ClaimS^'^ 

Smtland Y. General Exchange BankS^'^ 

Burton v. Great Northern Bailmy Company 

(1) 17 0. B N. S, 733. (2) 14 O. B, N. 8. 654. 

(3) 33 Law Times Bep. N. S. 314, and L. B , 1 App. Oa , 256. 

(4) L. E, 4 Eq, 350. (5) L* E. 7. Eq. 550. (6) L. E. 9 Eq. 149. 

(7) L. B. 6 Oh, Ap. 737. (8) 26 Law Times Bep. jN, 8. 467, 

(9) J 4 Law Times Bep. N, S. 863. (10) 9 Bzeh. 607. 
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CoWiSJUL 

NlNlBIlOt 

V 

TjABLBHOY 

YuLIiUBHOT 


Tayhr y. Cahhcell (D 
Pilkingfon v. Sooif 
Urn thy y. Gof))m}}}g^ ( 3 ) 
The Queen St 
jr/nfihx. FxinklandP^'^ 


Pm let Y, Ijiuiyerd^*) 

Sterhnr/ v. 2[ailhndP'^ 

Mf\ Ledh^ Q 0.^ and Mr, Parle, who appeared for tlie ro.spon- 
dentj were not called on. 


The judgment of their Lordships was delivered by 
Sir Borlrt Collier: — The eireamstanees under which this 
appeal arises are as folXov s : — 

On the 10th January 1857, Cowasjee Nanabhoy entered into an 
agreement with a number of persons, who W'ere to form a paitner- 
ship with him for the purpose of estahliiahiug d f letory for tlie manu- 
facture of cotton twist. As the terms of this agreement are veiy 
peculiar, it is as well to read m e^hmo the material parts of it The 
beginning of the agreement is to this effect To Parsee Cowasjee 
Nanabhoy Dawar, written by us the undersigned? (w^ho) do give in 
■wi’iting to you as follows : —You aie establishing a factory for the 
manuiaeture of ^ water ^ cotton twist Poi the same there have been 


made 100 allotments, t o , 100 shares each ; one shaie has been Sved 
at about Es 3,000? viz , three thousand. Eelative to the same, we 
have given m waiting to you this inslrumeDi, agioeably to the par- 
ticulars written below. The fiist clause is this : — For the above-" 
mentioned laetory (ground is to be procured), and a building is to 
be erected, and machinery is to be sent for fiom Europe, and the 
same is to be set up here. In regard thereto, whatever business 
may have to be transacted, the employment of persons, and 
whatever outlays may have to be made for the said factory, the 
whole management thereof, all wo the undersigned shareholders 


agreed, have intrusted to you. That management do you duly 
^y on during your life-time, and the entire authority for signing 
and otoyingon the entire management of the said factory belongs 
decease of you, Cowasjee, the whole of the 

^ l ^ Baitth, 8^6. 

^ ^ B, S07* 

S Best and Bmitba 840. 
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^^liarelioHers are to approve of sucli agent or trustee as the share-* 1876. 
holdersj having held general meeting, may appoint/’ The second 
clause runs thus “ Out of the above 100 aEotmeuts, %,e . , shares, as IN aj^abhot 
many shares as we have taken we have made known below in writ- LiLLBHoy 
ing, in the plate of the signature of each of us, and at the time of anLUBHoy, 
signing this agreement, having paid you a deposit at the rate of 
Es. 500, viz 5 500 for each one share, a receipt bearing your sig- 
nature was obtained. ” The third is in these terms ; — “ Eor the 
above purpose, whatever may have been expended for a building 
and machinery, and whatever other outlays may have been made 
and may hereafter be made, all those we the shareholders are duly 
to pay in equal portions agreeably to oiu shares, the calls which 
you make in respect of the same as there may be need, we are duly 
to pay within 15 days’ time. If within the said time of 15 days we 
shoiild not pay the amount of each call of those calls which you may 
make, then the share or shares suhsciibed by us shall become for- 
feited, , there shall not remain on the pait of those who may not 
pay the calls, any right to the deposit to the amount of Es. 500, 
viz. , 500 paid per share, and the call or calls which may have been 
(already) paid, and the money paid for the same shall be oxedited 
to the profit account of this company : and hereafter should any 
shareholder of the shareholders who have signed below sell or 
make over his share or shares to any individual, the party or 
parties purchasing the same hereafter is or are also duly to act up 
to this agreement /’ The fourth mns thus: — All we sharehold- 
ers having agreed to make this agreement or settlement (viz.), 
that, in return for the trouble you have been at in getting up 
this factory, we have appointed you for your life the agent or 
bioker ot this factory, as to that it is to be understood as fol- 
lows : — Whatever cotton may have to be purchased for this fac- 
tory do yoix purchase, and whatever yarn may be made in this 
factory all that do you sell, and for whatever you may sell, on 
account of the factory, do you duly receive from this company the 
commission at the rate of Es. 5, viz,, 5 per cent, duiing your life- 
time, but upon purchases you are not to receive anything from the 
company : yet on goods which you may purchase from merchants 
and sell, you yourself having received a percentage, also agree- 
ably to custom, do you duly give credit for the same to this 
company,” and so on. The fifth lelate^ to sending for machinery 
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1876 . on behalf of the company, and setting np the" maohineiy, and so 
forth. The 6th relates to the oallmg ol meetings, and the remain- 


ComsjEs 

Nanabhoy ing provisions do not for tlie present purpose appear to IbemateriaL 
LALBBHoy Oowasjee took a number of shares in the coinpanyj some of 
VoBBtTBHOY ho held Up to the time of the winding up. IIo was un- 

douhledly a partner vvifh these persons. He called up the full 
amount which was contemplated by this agreement, namely, 
Es. 3,000 on each share, all the shares having been iaken. 
Some time afterwards he called up another Es. 1,000 on eaeii 
share, and he also bon owed a sum of Es. 1,50,000; be borrowed 
it, indeed, upon his own credit, hut he charged it to the compaiLy, 
and he made another call of Es, 5C 0 per share. Upon this the 
shareholders became dissatisfied ; meetings were called, and they 
came to the conclusion that the company could not be cairied on 
profitably with the capital which had been sub^ciibed, or which 
they were bound to pay, and under these cmoumstanees they filed 
a bill praying, among other things, for a dissolution and winding 
up of the company, The order for the dissolution was made 
by the High Court of Bombay, and the reasons for making it are 
stated in the judgment of the High Court, of wdiioh it is not 
necessary to read more than the following passage: ‘^Suppnsiiig 
the partnership to be for a definite period, or one which is not 
dissoluble at the will of the majority of the members, wo are of 
opinion that a state of things has arisen which requires the Court 
to decree a dissolution. It is impossible for the business of 
the company to be carried on without making further calls on 
the shareholders, the debt is accumulating, *and it appears that 
even with the capital subscribed, the business could not be carried 
on.” An appeal was preferred against this judgment to the 
Queen in Council. The judgment was affix'uied by the Queen 
upon the advice of this Board, but entirely without prejiidioe 
to the question whether or not Oowasjee was entitled to compen- 
Subsequently, the High Court of Bombay decided that he 
^as^not entitled to any compensation, and from this last decision 
Jpretot appeal is preferred. 

Bstiem arises upon the construction of the contract. It 
^ called to their Lordships^ atten- 
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tion by tbe eonnsel for the appellants, that tbis is not a contract 
between master and servant, or between principal and agent, — at 
all events, not a contract pure and simple between principal and 
agent,— but it is a contract between a partner and bis co-partners. 
It is further to be obsemedtbat the remuneration of Cowasjee is 
not to be by salary, but by a commission upon sales. The dis- 
tinction between the position of a man who is to be paid by a 
fixed salary and that of a man who is to he paid by a commission 
h obvious. The man who is paid by a salary is not necessarily 
aflectfid by the prosperity or adversity of the company, or even by 
its dissolution. He may be entitled to his fixed salary whatever may 
happen. But a man who agrees to be paid by a commission upon 
sales to a certain extent speculates on the prosperity of the com- 
pany ; the more the company sells the more he gets ; the less it 
sells the less he gets ; and if it sells nothing, he gets nothing. This 
distinction, which, indeed, is implied by the very terms used, is 
one which has been recognized in several eases which have come 
before the Courts. 

The question is, whether from the whole of this agreement it is 
to be inferred, by necessary or reasonable implication, that all the 
00-partners of Oowasfee bound themselves to carry on the busi- 
ness at all hazards, or at whatever loss, at least during his life, or, 
in other words, whether they agreed to renounce their right of 
dissolving the company if they found that it could not be carried 
on except at a loss, or whether as an alternative to either of these 
two cases they agreed to pay him compensation. The part of the 
agreement which has been most pressed upon their Lordships is 
that contained in the 4th clause, wherein this is said (and, indeed, 
the same expression is used in the first clause) ^‘^Tou are to 
receive commission for what you sell on our account during your 
life-time Certainly it appears to their Lordships that the effect 
of this provision would he to give Cowasjee a right to commission 
during his life-time, provided that the company was carried on and 
any commission was earned. It may also be contended, though 
it is not ^necessary to decide whether correctly or not, that these 
terms import an agreement that the partnership should be 
carried on at least as long as Cowasjee lived ; but that would 
not be enough for the appellants, fox they would have further 


18?6. 


CowAH rxijB 
f^ANABHOTt 

V 

Lallbhoy 
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1876. to slaow that tbo p.artneis rulinquislifd fclio inlioront right they 
"cowAsrEE would possess, notwithftlaudhig that tho paitneisliip wero es- 
Nasabeot laMished for tho Wo of Cowasioo, or even lor a dotinite iorm, of 

i?. 

Lambhoy winding it up, or appljing to havo ii wouiid up, in tho event 
VurioiiiioY j^g cu’iicd on willi miccohs This light 

is stated in Mr. Justice Liudley's book on Paitncrship, at page 
245 of the last (8rd) edition, in which ho says; — “In a more 
recent and more important caso, hoivovor, the Court recognized 
the fact that expectation of profit is implied in eveiy partuoiship, 
and held that if a partnership is entered into for a term of yeais, 
and the capital originally agreed to he fninished has been all 
spent and some of the partners aie unable or unwilling to advance 
more money, and at the same time the concern cannot go on 
except at a loss, unless they do, the paitnership will he dissolved 
by a Court of Bq^nity. Under such circumstances as these pt is 
unimportant whether the concern is already embarrassed or not . 
After everything has been done which was agreed to be done, 
and certain loss is the only result of going on, any paitnor is 
entitled to have the concern dissolved, although he may 
have agreed that the paitnorship should continue for some 
definite time, and that time has not yet expired.” So, even 
putting it in the light most favourable for Cowasjee, that the 
partnership was oiiginally intended to exist at least during the 
time of his life, it remains to bo shown that there is any provision 
in this agreement from which it can he fairly inferred that his 
00"partners relinquished tho right which they would have of 
applying to the Court for winding rrp tho business if it could not 
be carried on at a profit, or, in event of their exercising this 
right, undertook to pay him compensation. In this case the com- 
pany has been wound up on almost precisely tbo grounds which 
are indicated in the passage cited from Mr. Justice Lindioy’a 
book, and the order for winding up has been affirmed by this 
tpibunal. 

Irordships, after giving their best attention to the whole of 
^TO-J^M^r^tj-have qcahe to the oondnsion, that by no fair and 
ea» it be inferred that the partners relin- 
or applying to have the compamy 
mentioned, that they agreerj 
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if they did oxeroise this right, to pay Oowasjee compensation. 1876 
For tliis reason they are of opinion that the case of Cowasjee fails. CowASJEii 
Many cases have been called to their Lordships’ attention, JNasabeoy 
decided npon the terms of particular contracts, and more or less Lalbehot 
bearing upon the present ; hut inasmuch as the decision of this Fra wbbot. 
case rests upon the words of this contract, which is of a very 
peeuilar character, their Lordships do not think it necessary or 
advantageous to pass those cases in review. They think it enough 
to say that the conclusion they have come to, that no such term 
as has been contended for is to be imported into this contract, 
appears to them in conformity with the ouiTent of decisions which 
have been quoted, and more especially with the last case of 
Shocks V. For wood decided by the House of Lords. 

For these reasons their Lordships will humbly advise Her 
Majesty that the judgment of the High Court of Bombay be 
afiBrmed, and that this appeal be dismissed with costs. 

Aqe^U for the Appellant — Memrs, Bamsden mid AusUn, 

Agents for the Bespondents Messrs Chauntrell) Bollock, and Mason. 


[APPELLATE CRIMINAL JURISDICTION.] 

EEGr, -y. BUDHU ITANKtr and others 

Bvidenee — Accomplice — Approve/ s testimony — Corroboration — Confession 
of CQ^prisoner. 

A conviction based on tbe testimony of approvers, uncorroborated as to 
tbe identity of tbe accused person, cannot be sustained ; and confessions of 
co-pnsoners, implicating bim, cannot be accepted as sufficient corroboration 
of sueb testimony. 

The accused persons v^ere all convicted by W, M. P. Oogblan, 
Sessions Judge of Tanna, of tbe offence of daeoity and sentenced 
to transportation for life. 

Tbe convictions of tbe appellants, Tesu Dewlata, Eama Ambu, 
Pandu Q-anu, Q-angarani Sitaram, Sadu Eamji, Bapu Q-opala, and 
Govind Ganu, were based on tbe testimony of two approvers wbo 
were not corroborated as to tbe identity of these appellants except 
by tbe confessions of other persons tried with them. 

Tbe appeal was beard by Westooph, OJ., and Na^mbhai 
Haeibas, J. 


(1) L. B Ap. Ga. 266. 
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1876. Uahddei) OMmridji Jpte for these appellants eontencied that 
the coriTietion could not he sustained, as they liad hocn identified 
Bonstr approyers and fellow- prisoners as Laving been present 

NTankit anp fhe commission of the crime. 
ornEns. Skdmrm Tithal for the Crown. 

The Court, after eonfinning tho oonviotions and sentences of 
certain of the appellants, disposed of the appeal of Xesu Dowlata, 
Rama Ambu, Pandu Ganii, Gangaram Sitaram^ Sadu Ramji, Bapu 
Gopala, and Goviud Gann as follows : — 

As regards the others, the Court quashes the convictions and 
sentences on the ground that the approvers Shripatray and Rama 
are not corroborated as to the identity of these latter prisoners. The 
confessions of eo-prlsoners implicating them cannot, in our opinion^ 
bo accepted as eyidenco to corroborate the testimony of these 
approvers: See 3 Russell on crimes, 4th edition, by Greaves, pages 
603, 604, and 605, Reg. v* Mcilapd’^^ and Reg. v. Chatur Piir^ho-* 
imn^ decided on the 7th January 1B76 by West and NanaLhai 
Haridas, JJ. 

Note. ^lu tlie case of Y. CJiainr Pu7'shota?7i^ West and Naxabhai 
Hakibas^U., went into the question of the extent of corroboration required 
to support the testimony of approvers at great length. On the authority 
of Lord Ellenhorough's ruling in the trial of Colonel Dospard (28 State 
Trials 340), the learned Judges hold that **not only as to persons spoken of 
by an accomplice must there be corroborative ovideiice^ but, which is niore 
important still, as to the corpus dclioH there mast be s-^nie p 7 % 7 ud facio 
endeneo pointing the same way to make tJic evidence of an accomplice 
satisfactory. As has been recognized in many cases, tlie man who diaries 
another wiih the commission of a crime, in which he is himself implicated^ 
requires corroboration as to the particular person, but still more as to the 
existence itself of any crime, or of the particular crime, from the penally 
“ for which he is made free on the understandmg that his testimony will ba 
valuahlefortheproseontion.^* As to a conviction based on the evidence 
Of a co-prisoner, see Proceedings, 16th October 1876, T L. B., 1 Kad,, 163. 

(1) U Bom. H. 0. Bep., 196. 
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Suit ifo. 87 of 187C. 

SHEPHERD (Plaintiff) v. The TRUSTEES of the FORT 
OF BOMBAY (Dependants). 

Lihd—PuUkation---^PriviUge-~~Bomhay Aci L of lS73-~ Prctc^we— 

The Trustees of the Port of Bombay, who are, iindertheprovisioiisof their Act of 
Ineorporatioa (Boinbay Act I. of 1873), bound to Iceej) minutes of their proceedings 
and resolutions, and to forward copies of such minutes to the Secretary to 
the Local Government, passed, in relation to the hiring by them to the plain- 
tiff of one of their steamers, the follo\»i’ing resolution Mr, Shepherd’s {the 
plaintiff’s) offer of Es. 520 in full of all claims should be accepted, but any further 
transactions with him should be avoided if possible.” Coxnes of this resolution, 
made by clerks in the employ of the Trustees, -were recorded in t-wo books kept in 
tlic office of the Trustees, and other copies, also made by such clerks, were 
forwarded to the Secretary to the Local Government and to the idaintiff himself, 

IXeldi 1st, that the words of the resolution amounted in law to a libel. 

2nd, that the act of the Trustees in transmitting a copy to the Secretary to the 
Local Government was a publication of the libel. 

3rd, that such publication was privileged. 

Qtfcere— whether the giving of the resolution to be copied by clerks of the 
defendants was a publication ; but, if it were, 

Held that such a publication was also privileged. 

Bemble that had the defendants succeeded on the plea of privilege only, each 
party should have borne their own costs, but 

, Held, that as the plaint contained allegations of express malice and want 
of honafidtH on the part of the Trustees in passing and publishing the libellous 
resolution complained of, which allegations obliged the Trustees to plead justifica* 
tion, on which plea also they were successful, the plaintiff must p>ay the coats of 
the suit. 


3876. 
June 26. 


The facts of this case are sufficiently stated in the report of 
the motion for an iujunction^^h The suit came on for hearing 
before Gkeen, J., on 22iid April 1876, when^the following issues 
: were framed: — ,s 


. 1, Whether the resolutions of 10th and 17tli February' in the ,, 
plaint mentioned, or either of them, amount to a libel. " * ‘ " ' ' 

■ .2. Whether the defendauis published th’e 
> either of them. ■■ ‘ ’> ^ ^ 

Ti ofj, aI a- i a lifer's, S: ‘'-i ' 


’3. In case the Court he of opinion . 
Resolutions, to the Secretary 


11^1 
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of the said rcsokilions, ivlictlior, having reganl to BoinTiay Act I. 
of 1873, such publicatioti was a privih-ged coiimninicaiion, 

4, Whether the said resolutions woi'c falst.dy and maliciously 
writtea and published hy the defendants of the plaintiff, a.y in the 
plaint alleged. 

5. Whether, in case the puhlication of the .said iresolntions ho 
deemed to have been privileged, the allegations in para. 20 of the 
amended plaint, or any of thorn, are, or is tnuA 


6. Whether the acts and conduct of the plaintiff in reference 
to the steam-tug “Dromedary” jnstilicd the passing and recording 
of the said resolutions. 


7. W'heblior the resolutions bear the meaning ascribed to them 
in’ para. 11 of the plaiut^h 

8, Wlretlier the plaintiff is entitled to the relief iirayed in the 
plaint, or miy part thereof. 

A great deal of evidence was given on both .yide,s, chiefly to 
show the state in which the “ Dromedary” was when made over 
to the plaintiff, and when returned by him to the defendants, and 
the nature and cost of the repairs then ncces.sary. The hearing, 
which lasted over twenty daj's, was concluded on 24th June 1876. 

(rill and Agnevi Tv/mer for the plaintiff. 

ManHoit, Advocate-General (Acting), and Pigot for the defend- 
^ants. 


argument on the points material to this report is stated at 
th.6 following extracts from tlio judgment, which dispose., '■ 


i of law involved in the case 

" ^ question whether the wCrdSt ' u, 

L b£ 10th Fobruairy, and in effect reiterated ; ), 
amount to a libel, ie., apart fyd4'lf 
be foundation in fact for. sp' 
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such wordSi and apart from the question of the occasion and cir- 
cumstances of publication, whether it is, in law, a libel to write 
and publish of axiothei% and in particular of a contractor for the 
conyeyance by steamers of goods and passengers, Mr. Slicpherd's 
ofler of Bs. 520 in full of all claims should be accepted, but any 
further transactions with him should bo avoided, if possible.'* I 
cannot doubt that it is. No doubt, when the whole turn of the 
phrase in question, in the present case, is considered, taking it in 
connection with the introductory part of the resolution (which 
also was published), it may not be a libel of the more serious 
character. But I am of opinion that such words, even taking 
them in connection with what precedes them, and not giving 
greater effect to them than the words themsedves necessarily 
import, and whether they be regarded as a statement of fact, or as 
simplj?- an expression of an opinion or advice, are in themselves 
calculated and likely to injure, at least, the business-character and 
credit of the person referred to, even though the words may not 
necessarily or fairly convey any imputation on his uprightness and 
honesty. They tend in themselves, to a greater or less extent, to 
deter other persons, who have, or might have, business relations 
with the person so referred to, from engaging in such relations or 
Continuing to engage in them, and are in this way injurious to 
him in a pecuniary point of view, and to write and publish such 
words of a business man would, in the absence of proof that they 
were founded on a basis of truth, or were published on an occasion 
or in circumstances rebutting the presumption of law that such 
publication, being in itself likely to do injury, is malicious, * 
ordinarily be a case for awarding not merely nominal damages. 
YYitrlx the fii’st issue is, of coux'sc, connected the seventh, vi^,, 
whether the resolutions bear the meaning ascribed to them in 
i^ra. 11 of the plaint. The question, therefore, is whether the ' 
isolations bear the moaning that the plaintiff was ah unfair' 
dealer, and a person with whom ordinary mercantile affaiirs, ^lid 
especially the business of the defendants, could not be safely tfahs- , 
laet^dy and should, therefore, be avoided/^ It fdr'' tliC^ ; ; 

aauii for libel to establish that the 
'^cty mean what he alleges, and nofehxeiiy ili# 
bi)|aring such meaning. 
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alleged libel is oapablo of hearing the moamng ascribed, may arise 
in this way, that if tl.o alleged hbel is. in the Judge’s opinion, 
Incapable of the meaning ascriltcd, he ought to tell the jury so. and 
not leave it to them to consider whether such moaning is^ in fact, 
rightly ascribed or not. Ho the same question, whether the alleged 
libel was or was not capable of hearing the moaning ascribed, may 
have to be considered by the Ooiu-t above, in the case of an appli- 
cation for a noiv trial, where the jury had found either that tha 
ineamng ascribed was, in fact, rightly aseiibed, or that it was not 
%htly ascribed. ^ But in any case it is for the plaintiff to establish 
that the alleg^ Kbcl does, in fact, hear the meaning ascribed by 
nun to it in Ws declaration or plaint. 

It was attempted to give in evidence what certain gentlemen in 
Bombay had undei-stood by the words, when they read them, as I 
suppose, after the words became known in the course of the pxs-? 
»nt proceedings. The e\idence was objected to, and I allotted 
the objection. It is, I think, quite clear that in the case of Hbel 
or slander couched in ordinary English words, not words of art or 
«dang, it is not admissible to ask witnesses in what sense they un- 
derstood them. In England the jury, and here, where there is no 
jury, the Judge, we supposed to he quite as capable of nnder- 
stantog, and assigning a right meaning to, words of ordinary 
English as any witnesses can be. In the case of Bemuti v. A lUn^\ 
which was an action of slander for calling the plaintiff a " black-- 
leg." though a difference of opinion prevailed whether the wok 
£bIacUeg" was ordinary English or slang, and, if ordinary English 
■ ' its actual meaning was, the opinion of all the Judges may 

^ the jury to say what the true moah- 

the epithet in fact was, and that if a word of ordinary Eug- 
not alang, evidence could not bo given by witnesses 
by ii Now, taking the whole of the 
the natural, reasonable, me® 

MM Attbtll|ar tran^tiem, there referred ^4^^ 
^kfimideted Eiey had reason h#! 
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m to what they meaut by the resolutioiis. They hare all die- 
claimed the suggestion o£ the meaning that the plaintiff waa an un- SnEraimn 
fair dealer^ though one of them stated that he considered that the 
plaintiff had not dealt fairly with the defendants, — ^that is^ had not 
met them in the settlement of their differences in a way which he 
^ considered the defendants^ having regard to their conduct, had a 
right to expect I am of opinion that the defendants^ by the re- 
solution in question, did not, in fact, intend the meaning ascribed 
to them in para 11 of the plaint, and that a third person, reading 
the whole of the resolutions with ordinary care, would not rea- 
sonably understand by them such meaning, but that he would 
reasonably understand wbat I have said the resolutions seem to me 
reasonably in themselves to mean, that in a particular transaction 
with the plaintiff, there referred to, the defendants considered 
they had reason to be dissatisfied with the plaintiff (the cause of 
such dissatisfaction being neither expressed nor implied), and that, 
while accepting his offer of Es. 520, they considered the cause of 
dissatisfaction (whatever it was) of sufficient gravity to induce 
then! to resolve to avoid any further transactions with him, if pos- 
sible, But, though I am of opinion that the resolutions do not 
bear the meaning ascribed to them in para. 11 of the plaintj 
yet I am of opinion that the resolutions, supposing their true mean- 
ing to be what I have ascribed to them, in themselves amount 
to a libel, inasmuch as, even with that meaning, their natural 
effect is to deter other persons from dealing with the plaintiffs 
i On the 1st issue, therefore, I find that the resolutions referred to 
in that issue, in themselves, and apart from the questionrwhether 
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resolution? of the Tiustoes '\\'ouIf1, for purposes of copying or 
reference, come to the knowlcilge, not only of their Sccretarj’-, but 
also of several of their clerks, anil that, in the pri'sent ease, the 
resolutions in question arc shown to have passed tlirough the 
of three clerks, for copying or otherwise, who must, by these’ 
means, have become acquainted with their contents. It may be 
observed that the acts of publication alleged in the plaint are the ' 
transmission to the plaintiff himself of the two resolutions by the 
Secretary's letters of 11th and 18tli Fchiuary 1878, Now the 
sending of wi’ittou defamatory matter to the person himself, who 
is affected by it, though it may form a ground iov criminal pro- 
ceedings, is, so far as a civil action for damages is concerned, pro- 
tected, and does not constitute a cause of action. The issue, how- 
ever, having been raised generally as to the fact of publicaiaori, 
admits of evidence being given under it, even though the acts elf 
publication of which evidence is given may ho other than those 
specifically alleged in the plaint 

The {question of publication of a libel was a good deal con- 
sidered in B. V. Bnrdet^l Mr, Justice Holroyd, citing 5 Co. Rep, 
126 a, says ^‘the mere delivering over or parting with the 
Hhel with that intent (i.e., an intent to scandalize the party) is , 
deemed a publishing. Though in common parlance that word 
may he confined in its meaning to making the contents known % * 
the public, yet its meaning is not so limited in law. Tlie ma 
Of it known to an individual only, is indisputably, m 1&% 
gub^ishiug.” And further on he says : “ the mere parting 
. with such an intent (i.e to scandalize), by which the 
loses his power of control over it, is an uttering.'*^ No^ 
latent to scandalize here rofen-ed to is not, it would seem, ^ 
i.B^Hci±. intention, but only the intention which the la,'^ 

ip) |yerj o|ie who does some voluntary act, namely, MiAii 

id. 
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scandalize’' appears to me to be made in order to distinguish the 187$ 
parting with or uttering of a defamatory statement in an ordinary Shkpkkeu 
case from such eases as where one throws a Hbel into the seSj or Tstra- 
gives it to a servant to put into the fire^ whei'e there wordd be a 
mere parting with, or uttering, it, but under such circumstances as 
would exclude any supposition of an intent to scandalize. In 
Shepherd v. Whiiake)^^^ the alleged libel was voluntarily pub- 
lished, and it was of such a character as to be likely of itself to 
injure the plaintiff, the meaning being that the plaintiff’s firm had 
become bankrupt, and the circumstance that it was by the negli- 
gence of the servants of the defendant that, in the publication in 
question, the name of the plaintiffs firm had been placed under 
the head first meeting under the Bankruptcy Act,” instead of 
under the head “ Dissolutions of Partnership,” does not seem to 
have been relied upon as a defence to the allegation of publication, 

— in fact, the point does not seem to have been raised at all. 


With reference to the present case, however, it may be a 
question, whether, where a corporation, which in itself can neither 
W!rit4 or keep records of its proceedings (though it is bound to do 
so^ by its act of constitution), yet, by the hands of employes acting 
in, the ordinary course of their employment, has, for the purpose 
of transmission or record, caused to be copied a statement defa- 
matory of another, (such copies being the property of.andintend- 
K $4 td be retained in the custody and control of the corporation,) 
i be properly said thereby to publish, pari with, or utter, such 
I (.^^ment with intent to scandalize The point was touched upon 
f’;i|lSthe case of Lawless v. The Anglo~Egyptia/n Ootton and Oil 
^0dvnpan‘if^^ and in the American case there cited in the argu- 
rmCn#^. But the point was there considered with reference to 
question, whether the preservation in a printed form, and 
.^f^itribution among the shareholders of a corporation, of defama- 


‘(jttfy matter was protected or not, and not whether the mere 
,)(,’-<i:etentionby a corporation, onits records, of matterof a crimihatory ' 
|?ff^re, is in itself a publication. The point was consldered'it&Kcf- ' 
reference to the question of malice/ th'e TnblioafeimS'.lls’^lf-i " 
the distribution to shai'eholders at tegA ' 

^^^v^tddual, surely be may make 
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a defamatory statement in his possession without thereby publish- 
ing it, and it wa.s argued on the part of the defendants in the pre- 
sent case that the mployts of a corporation, acting in the ordinary 
course of their employment, arc, for this purpose, to be regarded 
as the corporation itself, and that so long as the defamatory btate- 
ment does not pass beyond the custody and control of the employes 
of the corporation, (hy whom alone a corporation can act at 
all,} there is no parting with or uttering of it hy the corporation, 
A ruling of Mr. Justice Levinge, in Eeckford v, G(trdi7i^^\ was 
relied on by the plaiutifl’’s counsel on this point There a certain 
firm of Gregory and Co. were secretaries of an incorporated com- 
pany, called the Calcutta Ship Company, Limited The defend- 
ant Gar.stin was the manager of the fim of Gregory and Co., 
and wrote a letter to the plaintiff containing the libel in question. 
This letter was copied by a clerk in the office (i e , the office of 
Gregory and Co.) into the book of copied letters by a copying paa- 
chine, and the copy lay in the office. The Judge held that tliere 
yras evidence of a publication hy Garstiu. But in this case the 
action was against Garstin individually, not against the Calcutta 
Ship Company; and, to make the ruling in point here, the 
action should have been against the corporation, the act of 
publication relied upon being the copying of the letter by a 
clerk in the employment of the corporation as an ordinary 
part of his duties, But, as I say, the action was against Qargfei, 
iptdmdually, the clerk to whom he gave the letter to be coiae^ 
was not in his employment, and was, to all intents and 
[ ^ far as respects him (Garstiu), a third person. However, I mejjttiqn, 
point as one which has lieen laised, rather than for the 
*^^ing it. 1 do not find any necessity to decide it 
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ia case there Tfas, in fact, a publication of the sajd resolutions, such 
publication was what is termed “ privileged,” so as to exclude the 
presumption of malice, which the law makes from the voluntary 
parting with, to another, of a statement in itself defamatory. 
The question of the truth or falsehood, in fact, of the resolutions, or 
rather the question of the existence or non-existence of any facts 
forming an adequate basis foi the statement, opinion, or advice, 
embodied in the resolutions, will torm the subject of consideration 
under the 6th issue. 
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If the publication be prmlegecb the question, whether the re- 
solutions are true or false in fact, or have, or have not, a basis 
of truth, is immaterial If a publication be privileged by its 
occasion, the privilege excludes the presumption of malice, whe- 
ther the matter published be true in fact or not, though, no 
doubt, the publication of defamatory matter which the pub- 
lisher Jcneto to be false may, as showing express or explicit 
malice, deprive the publication of the privileged character which 
it might, otherwise, have enjoyed The question of malice, 
|owe"fer, so far as it is not raised by the 5tli issue — i a., so far 
m the question of express or explicit malice is not raised — ^may be 
eoUTeniently disposed of in conjunction with the question of 
' privilege, 

^ The general principles of the law as to privileged publication 
ot communication may be said to be well settled, though difficul- 
and diversities of opinion may have arisen, and may arise,. 
'Mth regard to the application of such principles to particular 
^mses. As I have mentioned, from the fact that a person has 
Vbluntarily parted with, uttered, or published, matter in a written^ 
^feied, or pictorial form, the effect of which, when it cohaeS 
^%hl knowledge or notice of a third person, is hkely to be 
rious to, or defamatory of, the person referred to in sUch 
biMication, the law presumes, on the part of the person so pilb- 
iitfetg, an intention to injure or defame theyfesto sb 
in other words, presumes the 
^fcious But where the occa^ioi Aid 
bfi^ation are such as 
|fii^ce|4hen such presumptim 
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Bary that facts md circumBtanceM Bhorild appear in evidence 
from whicTi aa infercuce may he drawn tliat the jXirBon piiblishing 
was moved by actual explicit intention, to injure or <lcfaiuo, or 
by what is called express, a,s distinct from presumed, malice. 
A dcfmition of the occasion or circumstanecB of publication which 
exclude the presumption of malice is to be found in several cas^ 
which have T)cen cited. In Tmgood v. Sliyrmg^^\ Parke^ B., lay%' * 
down the principles as folknvs " In general, an action lies for the 
malicioxis publication of statements which are false in fact and 
injurious to the character of another, and the law considers such 
publication as malicious, niiless it is fairly made by a person 
in a discharge of some public or private duty, whether legal or 
•moral, or in the conduct of his own aifairs, in matters where his 
interest is concerned. In such cases the occasion prevents the 
inference of malice which the law draws from unauthorized 
' miinications, and affords a qualified defence^ depending upon tfe 
absence of actual malice. fairly warranted by any reasonable 
occasion or exigency, and honestly made, such eomniunications are 
protected for the common convenience and welfare of society, 
tod the law has not restricted the right to make them within any 
narrow limits.” In the more recent ease of Hm^rison v. BusW^ the 
Lord Chief Justice adopts the following expression of the prmcL 
pie A communication made bond, fide upon an 3 ^ subject-matter 
in which the partj^ communicating has an inierestj or in reference : 
to which he has a dvAy, is privileged, if made to a person havilbrg ^ 
a corresponding interest or didy, although it contain criminatory 
^ Aatter which^ without this privilege, would bo slanderous . and 
: icii&nable ” Ho says, further on, ' duty* in the propped Oan'oti 
|i&n6t,becotifined to legal duties, which may be enforced by ' 
action, or mandamtos, but must include moral, and ' 
driiperfeet obligation.” In this case of 
liiiy ; observed that the case of Blagg v, 
plmntiff^s counsel in 
;of in some respects^ a 
-proved' th'^idj ;'p 
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defendant in that case, and that verbal declarations of the said 
defendant were pi'oved, indicating that he was actuated by 
malicions motives. It will be seen that, according to the princi- 
ples Mid down above, in order that a defamatoiy statement may 
bo what is called privileged, it must be made io7^d — that 
is, with an honest belief in the truth of what is stated, whether 
•the statement in itself be true or false. If the statement be true, 
there is, of course, a defence to any suit for damages, quite apart 
from any question of privilege. If, on the other hand, the state- 
ment be made with an honest, fairly-grounded belief in its truth, 
though in fact it be untrue, and if it be made on an occasion or in 
circumstances which would of themselves make it what is called 
** privileged communication/' then the statement, though defa- 
matory, and in fact false, is not malicious, and there is a good 
defence to the suit. Now, in the present case, the publication by 
the defendants of the resolutions in qiiestion, so far as it consisted 
in the sending a copy of them to the Local Government, does, iu 
my opinion, come within the principle which makes a publication 
privileged. In so sending copies of the resolutions the defend- 
ants were acting in simple obedience to the provisions of an Act 
of the Legislature^^^ ; they were acting in fulfilment of a duty 
of the strictest kind — one which, I apprehend, might have been 
enforced, if neglected, by memdamus or analogous proceedings 
. The publication, further, was made to the representath^e, in this 


matter, of the Local Government, whose inie'test in the proceedings 
of every meeting of the Port Trustees, and in having inf ormation 
oi their concerns, is expressly recognisied by the Act itself. ; It 
was^ contended that the Legislature, in passing the Act in ques- 
iion^ can reasonably bo supposed only to have authorized the 
jistees to pass resolutions of a proper character, not scandalous^ 
jilheilous, or defamatory ones, and that ifc cannot have been iix^ 
;|^dedto impose any duty on the Trustees of transmittingdo .thq^ 
: Bedtetary to Government statements, tlmugh in the form^ of prfe 
,h$edings or minutes of proceedings, defamatory of .ihe 

of individuals. To this principle, sO stated ih'/gdne|a4/t(|^^ 
||&|ere may he no difiiculty in assenting^ though;it,^ris|. 

that one ground of imposing/oh^ThelbH^oeii^tee^t^^^^^ 


up '}}a'Gpyejmment copies. 61^ 
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1879. ceeding‘3 must be fcupposcfl to be to give ibo Government an 
aggi.tmKn opportunity of watching and emisKlenng nU tlicir i>roo<,etlmgs, 
ThmTsto- "Whether good oi bad, legal or illegal, and tins object would not 
*PoBS 0 ^ be attamed unless the duty bt- strictly iniposed of scmlit% xrp 
Bombat. copies of all tin ir proceedings, and not merely such as may be 
considered legal and proper. But I cannot suppose that it was 
the intention of the Legislature that the Trustees of the Port of 
Bombay should Ire at liberty to pass resolutions, containing 
scaudalous and untrue statements, conoerning individuals, not 
“fairly warranted by any leasonalde occasion or exigency,” to 
publish such resolutions by sending them up to Government, and 
should be entitled to ehidm to shelter themselves under the 


defence of privilege But, on the other hand, I am of Opinion 
that the Legislature intended to impose on the Trustees the 'duty 
of discussing and passing resolutions upon all matters properly 
arising out of the excicise of the trusts and powers vested in 
them by the Act, or ha\nng leasoiiablo ref ei once to business 
actually transacted by them, and which they have poivcr to 
tradsactj and the duty also of lecording and tiansmitting to 
Government such resolutions as they may ha-v c so passed, and 
that, too, although such discussion and the resolutions paased 
thereon may involve the niahing of statements or expressing of 
opinions defamatory of individuals. The undue extension of the 
principles of privilege, when claimed by wtuo of an express 


^’dnty imposed by an Act of the Legislature, is, in my opinion, 
l^^ffidently guarded against by the conditions of all privilege, that 
statement must bo hmuljule Merely wanton publication of 
statements by a body incorporated under an Aj#, 
^^H^^slatujie, in reference to matters which it has under 
daal with, cannot be said to be bond Jl4e. 
l» oaise as tho present one, must, 


condition of ail 
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tion, it was necessary that snch transmission mnst be shown 
to have been made, not merely in fulfilment in fact of a duty, bu<^ 
also, tbat it was made from a sense of duty , or, in other words, 
that the defendants must show thatin the present instanceihey Iiad 
consciously present to their minds the obligation imposed by their 
Act of incorporation, and that the resolutions were sent up from 
an actual conscious sense of such statutory obligation. Though 
we may reasonably suppose on the part of the Trustees an 
habitual sense of the obligations imposed by their Act, and a 
general intention to fulfil them, yet it is a very wild idea that in 
every individual proceeding, among the many which they do 
in pursuance of that Act, they have actually present to their minds 
the consideration, “ this we are doing because it is our duty under 
our Act” What, in fact, took place in the present case wa^ 
what might be supposed pi'obably would take place, that the 
minutes of proceedings of the Trustees at their weekly meetings 
are copied and sent to Government as a part of the ordinary 
routine work of the office, and without the Trustees, as a body^ 
or individually, giving any order in the matter, or even knowing 
ofihe fact of each separate transmission to Government. One or 
two of the Trustees, when asked, stated that though generally 
aware that the minutes of their jiroceedings are, in regular course, 
sent up to Government; yet, when passing the resolutions in 
question here, the consideration that they would be so seat tip 
was not actually present to their minds. I am of opinion that„|i} 
5ie present ease it is quite enough, in order to bring the 
tnission to Government of these resolutions within the p4nc%Jf 
of the rule as to privilege, that such transmission ■^as,^factj 
in fulfilment of a duty imposed by the Act, and that the Tijiffi'^l 
Ijad an habitual sense of the duties thereby imposed ^d^aq 
^^tionto perform them The dictum of Lord 
Oocl^b'ani — relied on in support of the contention now uiiiferc(: ^ | U i 
Miration, and which, was as foEows ; '‘thattEq o^into!.n||oJ^oA 
in order to be privileged) be n^sJ® pot, 
duty, that is, on an occasion which woul4,|li:Sti,i^t^;ia|^pg^|'. 
h# also from a sense of duty” — ha§ .rgferep^’^Jfc^ 

^,%te of circumstances to that. 
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m alleged libel contained m a report by the commatiding 
oifScer of a regiment to the adj-utant-gcncml, regard to the 
military incompetence and luidtnes.s of the plaintiff, who was 
an officer in the same rcgixiient. It may well he that in such an 
isolated, or at least occasional, occurrence as writing a report 
of the conduct of an officer, the necessity of the existence of an 
actual $e7i$6 of duty in making such report should he iixsisfced on, 
in order that the report he privileged. 


Then, was this publication excluded from being privileged by 
reason of absence of hoia fidcs on the part of the Trustees in 
making it ; or. in other words, did they make it, not belie^dng the 
resolutions to be warranted by the facts and circumstances of the 
case so far as the same were then known* to them ? If they did not 
honestly believe the resolutions to be so warranted, that is a fact,, 
from which express malice on their part can be inferred, and the 
existence of express malice, whether inferred from the absence of 
such honest belief, or from any other facts or circumstances of 
the case, would, as we have seen, prevent the publication from, 
being a privileged one. The existence of such express malice is, 
however, a matter to be proved on the part of the plaintiff It is 
not enough that the facts proved are consistent with the presence 
of malice as well as with its absence : Somervill v. IlaioMn^^X 
This question of express malice, however, is raised by the 5th 
issue, and it will be more convenient to consider if after consi- 
dering the 6th issue, which raises the question, whether, in fact,^ 
te'aets and conduct of the plaintiff justified the passing arAd 
j; of the said resolutions. For the purpose of finding on 
I isHtie, so far as this question is coDcerned, it will be suffi- 
opinion that the resolutions in question were < 
■.the Trustees to be warranted by the facta , 
the ^case, so far as the same were knowh tp j 
Kyb^>i,^easoUably, believed by them on tjhe'i; 
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copies of them to the Secretary to Government and to the 
plaintiff himself, there is ho evidence in the case from which the 
existence, on the Trustees^ part, of express malice can Jbe 
' infex^red. 

If the transmission of a copy of the resolutions to Government 
was privileged, as being an act done in obedience to an Act of the 
Legislature, I am of opinion that the recording of such resolutions, 
and causing them to be copied for recoi'd by clerks in the employ 
of the Trustees, was (if a publication in itself) privileged. How 
could a copy of the minutes of proceedings be transmitted to 
Government, unless &st recorded and copied ? As to the employ- 
ment of clerks to copy the resolutions for the purpose of record or 
transmission, if it be in itself a publication, it is, in my opinion^ 
privileged if the record and ti’ansmission be privileged. In the 
case^ of Lawless v. The Anglo^^Egyptian Oompany^^\ already cited, 
the employment of a printer by the corporation, which was de- 
fendant, to print a report, (the statements in which were com- 
, plained of by the plaintiff in that case,) for distribution among the 
shareholders of the corporation, was held not to be a circum- 
stance which prevented the publication from being privileged, and 
. the employment of a printer, an entire stranger, so far as appears, 
to the corporation, seems to me to be a stronger case than where 
a document is copied by employes of the corporation itself. Mr., 
Justice Mellor seems to have considered that it would be going 
' against what he calls progress'* for the Court not to recognise 
^ the convenience and common employment of the art of printing 
and I think, in the present case, we may without difficulty recog-^ 
: niase the convenience and common emplojunent of the much mo!re 
I ’ancient art of writing, and, further, that a corporation, which 
: eteiot itself write, must of necessity, if there is lawful oedasion 
■ I; io\ hiake a written record or copy at.all, make it by the hands of 
' ^.p^sons employed for that purpose. ' - . . 


1876..;;^:^ 

u. j ■' 
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: . / ^ere, then, the Trustees privileged in recording theresolut-bhsat, 
f ;a!i f In the case last referred to(**>, and,.in,the Arlalri(^,h^0^ 
i Irited®, the Court seems to have been of opinicai^' ■thatM«^^ ; 
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1876. poration, containing statciuents in tlieinKelves defamatory of an 
officer of tlio corporation, nuiy be privileg<j<l, yet ilmt the pro- 
tees Thus- servati on of tlie report and evidence in a hook^ for di.strih'utimr 
' among the pernons holongiiig to the corporation, was not protect- 

Bombay, ed by privilege ; or, as Mi% Justice Hanue-u expresses it, 11:^ after 
the report had served its purpose, by making known to the 
shareholders facts which it was for their interest to know, the 
statement had been entered in the hooks of the company to stand 
for ever a record against the plaintifl* that he liatl had an accu- 
sation made against hirn^ that might have been independent 
evidence of malice on the part of the company ” But in those 
cases there is nothing said of what exists here, that there is 
a duty imposed by an Act of the Legislature, on the Trustees, of 
drawing up minutes of all their meetings, and of fairly entering 
them in a book to he kept for that j’^urposc^ which minutes are to 
be open at the office of the Trustees to the inspection of any 
Trustee at all reasonable times^^^. It will he seen that the Court, 
in the case of the Anglo-Egyptian Company<-), treat the keeping 
-on record of a defamatory statement as possible evid(‘,7ico of 
express malice ; but where the record is kept in obedience to m. 
Act of the Legislature, the mere fact of keeping such record can 
afford no such evidence, and it cannot, in my opinion, jnake any 
^ difference that two copies are kept : one the scroll minute book, in 
, which the rough resolutions are preserved, and the other the fair 
^minute book, in which the rough resolutions ate fairly copied oui 
,^A fair minuto book is kept under the express directions of ih6 
^legislature ; the scroll minufce book is, it seems to me, necessary 
kept, for the purpose, if occasion required, of ' 
the fair minute book. At any rate, the fact of preserV-, . 

S i-^croll minute book, when it appears to be the p^ractic^ 
^imS4e<f^^^P^^eserve it in ail cases, cannot, where,; 
f JotoS :by law to keep a fair minute book, ^ 
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publication of them not privileged* With reference to this, it is 
to be observed that, according to the evidence, the sending of 
resolution of 10th February 1876 (which really 
contams the alleged libel) to the plaintiff does not seem to have 
been an act of the Trustees themselves as a body, but of their 
chairman, General Ballard alone. In delivering judgment on the 
injunction motion I made use of some expressions, -with regard 
to this proceeding, (which I then supposed to have been directed 
by the Trustees themselves), which, had the whole of the evidence 
which has since been given been before me, I should not have 
used* After hearing the evidence of General Ballard (the then 
chairman of the Port Trustees) on this point, I am satisfied that 
though, no doubt, the receipt of such letters could not be sup- 
posed to be agreeable to the plaintiff, yet that General Ballard 
directed that the resolution in full should be sent for the reason 
that, as he (Genei’al Ballard) says, he thought it fair that the 
plaintiff should know that this resolution had been passed, as 
tho'^plaintiff might wish to explain or answer it.” He says, further, 

I had no other object than this in sending the exact words, 
1 had no intention to wound or annoy Mr. Shepherd” However, 
supposing that the sending of the resolution of 10th February 
tp the plaintiff in its full form to have been an act for which the 
Trustees, as a body, are responsible, (and I think, having regapd. 
to the form of the resolution of 17th February, it is so), and 
/supposing that the causing copies of the Secretary's draft 
' letters, embodying the resolution themselves, to be made by the 
^clerks, for the purpose of being sent to the plaintiff, was also an 
act for which the Trustees, as such, are responsible, yet I am of 
Spmion that as the sending of the Secretary's letters' to the 
;;^iaintiff himself was privileged, the customary and necessary 
I’cd-operation of writers in such sending was in like manner priVi- 
lieged. Tills conclusion seems to me to be supported by the Ikn- 
;|^%ed£ Parke, B., with reference to onepoint in the of Sfdogo&S 

already cited> There one of > 

w^ that the defendant had m'^e h 
of the plaintiff, who find -beeh ptnpi^i 
work at the defendafit-J 
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^ 187S was made to the plaintiff, but in the proton eo of a third person 
SHKRHitRu' who had no interest in the matter. It was held by Parke, B., 
iHsTaw- that the mere fact that ft thij d pmwTi is present, when stidli & 

• or ** charge is made to the person himself whom it coneemSj-dciW 
Bombay, prevent the statement from being privileged. The prej^ffe'*' 
casually of the third person when a charge is made to the peiwja 
affected by it, seems to me quite ftiialogous to the present case 
of the employmejit of clerks to fair-copy letters intended to be 
addressed to the person, wbohe conduct has been, as alleged, inju- 
riously animadverted upon by the resolutions forwarded by such 
letters. So that, even supposing that the sending of the letters 
of the Secretary, of 11th and 18th February, forwarding the 
resolutions themselves, was a proceeding for which the defendants 
are responsible, and that, by reason of their presumed cognizance of 
the course of business in the office, the publication (if it was such) 
of the resolutions to the office clerks w'as also the act of the 
Trustees, yet I am of opinion, that as the sending of the resolu- 
tions to the plaintiff himself was a privileged communication, the 
' incidental hut necessary co-operation of the Secietary in making 
a' draft of the letters in question, and of the office clerks in fair- 
copying the Secretary’s draft lettei^, was covered by the same 
privilege, and that, further, from the necessary employment of the 
agency of such Secretary and clerks, no inference can he drawn 
of the existence of express malice 
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plaintiff in September 1875. The defendants* coimsel, as akoth^ 

plaintiffk cotmael in reply, have expressed the desire of the defend-* | 

ants and the plaintiff, respectively, to have the Ootirt*B opinion on f is#' I 

the issue of juvstifieation, whatever might be the finding on the 

issue of privilege ; and having regard to the question raised, of 

express malice and absence of bonafides, I consider it necessary 

and proper to express such opinion. 

[His Lordship, then, with a view to determining the 6th and Sth 
issues, which raised the questions of justification and express 
malice, considered the evidence at considerable length, after which 
he resumed ] 


I have come to the conclusion, which I express, though unwill- 
ingly, that the acts and conduct of the plaintiff, in reference to the 
steamer Dromedary/’ did, in fact, constitute a serious ground for 
the dissatisfaction of the Trustees with the plaintiff, and a suffici- 
ently serious ground to warrant them in resolving to avoid further 
teanaactions with him, if possible , or, in other words, that the acts 
Mid conduct of the plaintiff justified the defendants in passing 
Hw^"t^feolutions they did, and, if so, their recording it was only in 
§6l^euce to their Act 


jkaving regal'd to the conclusion at which I have arrived on 
, Ihe fesue of justification, it is not necessary to say anything on^ 
? Iliafc of express malice, except only that I do not find any evidence 
[ %rhibtever of it. 

V*; {jffis Lordship, then, after recording Ms findings on the tst 
5 Mid 2nd issues in favour of the plaintiff, and on all the others in 


iitevtmr of the defendants, continued :] 

II iWith regard to the costs, I must observe that but for some 
l^fcgMions in the plaint, and particularly those of express maHce 
want of hona the defendants would probably 
itent to rest their defence on the issue of pritil^C^ Jle 
he bearing would probably have b 
^'Id of twenty, and I should have 
^|)arty should bear hk own costst.Ty'" 

&4ffaonB of express m^ce-^dvrafcitl 
to go into tb4 (iSieiqeJo|P 
feserfee of this euA- 


■ 4> ? tf 

I 1 1. S! 
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defendants Bave snccecded in their defence of justification ; and 
«HEfifEjBi) having regard to this, and to the natarc of the allegations of the 
TOTtos- ^ I liavo referred, I a-in of opinion that the pimtijf 

® Pob/oT“ therefore, will ■ 

Bombay, found as ahovo mentioned, and the decree is that this sait be dW- 
missecl with costs to be bomp by the plaintiff, incltiding: the 
defendants’ costa of showing cause against the rule ?MVifor injtmc- 
tiou and the notice of motion of J Oth March 1876. 

[OEIQJNALCim JUElSBioTIOiT.] 

; fi'jaf AT?. 211 0/1876. 

ieeembet i, HA'JI JAKARIA (Plaintifi') v. HA’JI CASIM (DBrasDABT). 

Pa}'i?ic7's/iij) — Prod2^cilo7i of dQC7(mmts — hispectmu 

One imriner «>f a firm reprosents the other partners for the piu^poses of produe^ 
iion of doonmeuts^ 


Therefore, -where the phtintifi; alleging that he had been a partner tviih the 
defendant and others, iu the firm of Ibrahim Kadu and Co., and that on tlie 
-diJssoiation of that firm, the amonnt then standing to hia credit in the partner- 
iShip books had been carried to his credit in the boohs of a new firm, in wMeh 
he picl the defendant only were partners, applied for an order on the defendant 
to produce, for the pkintiifs mspeofcon, the boohs of Ibrahim Kada and Cq,* 
'^hich application was resisted by the defendant, on the ground th^at the other' 
^partners in the firm of Ibrahim Kadu and Co. had an interest in those beoi»!, 
and were not parties to the present application, or shown to have consented to it. 

Held that the plaintiff was entitled to the order. 


The plaint alleged that, prior to the year 1862, the plaintiff Bail 
■been a partner with the defendant and eertam other persum, 
iWH&d'in the plaint, in the firm of Ibraliina Ki^u and Oo. ; thai 
this -firm was dissolved, and the amount then standii:^. 
credit of the. plaintiff in the partnership books bad. beto 
redit in a new firm, Haji Abdul Sakur Haji K^u,' 
,r 5 , ,’<i-the defendant only were partners j and 

'ffiEld payment of tlie am.ount-4%;,^, 
of Ibrahim Kadu rad 


‘ in 
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produce and lodge in Court, or in the office of his solicitors, all the 


V. 


account books, documents, papers, -writings, releases, deeds, me- EJji Jaka* 
moraada, and partaership agreements of tlio firm of Ibrahim 
Eadtx and O0-, and allow the plaintiff inspection thereof with 
liberty to take copies of them. 

The summons was ai-gucd before SAKanNa?, X 

for the defendant, in showing cause contended that the 
partners other than the defendant in the firm of Ibrahim Kadu 
and Co. had an equal interest with him in the books of that 
firm^ and inasmuch as thej^ were not parties to the present suit^ 
nor were shown to have consented to the production of those 
books, the order for production could not be granted. 

Starling foi*^ the plaintiff in support of the summons. 

Sargent, J. : — The question is whether production is to be order- 
ed of certain documents, and especially of the partnership books 
belonging to the firm of Ibrahim Kadu and Oo., for the purpose 
of being inspected by the plaintiff. The plaintiff alleges that he 
. a partner in that firm, and that a sum of money vras caused ' 

Carried to his separate account in the books of that firm. 

' objection to their production is that the defendant is not the 
. triply person interested in the books in question, but that the other 
, ^rthers in the firm of Ibrahim Kadu and Co., who are not parties 
f 't'o this suit, and who arc not shown to consent to the produettoni 
' 'bf th^ books, are also interested in them. The booksS are at pz'esent 

the possession of the Master in Equity, an officer of this Odurt, 

':J. M<t the question is, — Will the Court order their production ? Kdw 
,, tiier^ appears to be no settled practice in cases of this nature— it is 
;:|iiJyisablo, therefore, to consider the English authorities, 

rule of the Court of Chancery in England is thus, laid, 

; ; by Lord Oottenham in Taylor y. RundelW ^ ; If a defendant 
a joint possession of a document with somebody ^Ise; whQ. is 
ii^StJbefore the Court, the Court will not order him; to', produce 



^' '"ffi^ adother party, not present, h^As'aii , ihteb 
the Court cannot deal; wibE ^.r InU 
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1878- 'Rdd V. Langhis^^\ Lord Oottenham i-efiised to order production by 
~ Hi.T r.T tTr» r ft partner or his agent, all the other partnenn not being before the 
Court, adding that the rule was w'ell established, and could not be 
Hifft Oasim* considered as open to dispute. Other judges, licnvever, have strug- 
gled to escape from applying the rule in all its strictness. Lord 
Langdalo in Lojpez v. Doacon^^\ whilst feeling himself bound by 
expressed his disapprobation of it. He says : Lord Cottenham 
states distinctly that you cannot ordiu* the production of papers on 
the admission of one person, if other p(^rson.s are interested in them* 

I cannot, therefore, in the face of those decisions make an order 
for the production of these papers. The effect will be merely 
to increase the expense of the suit ; for, in one of two 'ways, the 
contents of these papers may certainly be had. The plaintiff may 
either make all the persons interested, parties to the suit, dr he - 
may press the defendant for a full discovery of the contents of., 
these documents by his answer. I think that, if the power of the 
Court is to be really restricted in the way that is alleged, the only 
effect will be to increase the expense of obtaining the discovery 
which the plaintiff is entitled to. .Lord Trui’O in Gly n v. Oauh 
feild^^^ said : As regards the ease before me, it is one of that class 
in which it is considered that convenience, if not necessity, requires 
that some of the shareholders in a company should represent the 
rest for the purposes of litigation. In Taylor v. Ru7idolP\ Lord 
Cottenham observes : ^ If a defendant has a joint possession of a do- 
cument with somebody else, who is not before the Court, the Court 
Will not order him to produce it, and this for two reasons : the one . 
1% that a party will not be ordered to do that which he cannot or 


ifnay not be able to do ; the other is, that another party, not pro- 
has^an interest in the document which the Court cannot: 


speiaiing, they ought to produce^ 
person having an interest di3tiiicWfci|li|| 
the' common ' narth rv in 
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the defendants should not ha ordered to produce the documents. 

It appears to me, therefore, that neither of these decisions of Lord Hijt Ja 5U- 
Oottenham militates against the production of the documents ; 
and that the present case is not within the principles, as stated by Casim. 
Lord Oottenham, upon which protection has been given i and I 
^may add that, in Lope^^ v. DeamiP''^ Lovd Langdale intimated 
his disappyobation of exempting from production in such cases/^ 
Notwithstanding the doubts thus expressed by Lord Langdale 
and Lord Truro, we find the Loi’d, Justices treating the rule as too 
well established to bo departed from, in Hadley v. MaedougalPX 
. As to the Courts of Law, it is stated in Lush's Practice of the 
Supreme Courts of Law, as the old practice, that if the documents 
are in the custody of the party, inspection will be ordei^ed, though 
other persons not parties to the action have also an interest in 
them: the question being simply whether the Court is satisfied 
that the document is in his control. Shaw v. Hohnes^^'^ SteadmoAi 
v: Arded^l 


Since the Statue 14 and 15 Vic., 0. 99, and the Common Law 
?roe^dure Act, it would appear that the power to grant inspection 
’$ duly limited by what the Oourtmay think just, Hill v. Qam>pbelW°\ 
the question is very fully discussed. Plant v. Kend^ricW^ , 
theirs what little regard the Court pays to the mere fact of other 
ikrtics being interested in the books. Such being the state of 
he English authorities, it appears to me that it would be highly 
.hconvenient to follow the strict lule of the Court of Chancery 
aiore especially having regard to the circumstance that it is not 
ihe practice here, even if we have the power, to add parties to the 
record who are not interested in the suit. At the sanie time I 
think that, although unfettered by mj strict rule forbidding pro- < 
ddttioh in such eases, the Court should be governed by all the. 


ih^itamstances of each case in determining whether the | order for 
l^oductioxi would, in the language of the Common LaW Procedure , 
In the present case I think thait the; oth^r/ xneliy 


SiMier s oiEce cxn'notiee to the defendant.,' 
Be^.254_ „ m h.u. 7 a. 


K i) 6Be»v.254 .{2)B. E. 7C1, 

M. SBd ,W. 587 ; S. C. 4. D. aftd 1 
Ml« C. t, 2^2 ; 28 W* p,. 336 1,4 

»'.?s - ' /A\ r. T* ■ TA'i 
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[APPELLATE CIVIL JTTEISDIOTION.] 

Special Appeal Ho. 263 of 1876. 

1878 (^YIND EAGUNA'TII (PiAiNtip?, AppELtAHT) v, GOTINDA' JA'GOJI, 
fiTovembwas. (Defendant, EEsroKnEST). 

"• ' ~ PoettuUm—SaJe in exeeution — Amgnmfjiti. 

Upon a sale in, execution of a tleorec the property in the thing sold passes to 
the purchaser ; and there is nothing in either the Hindu or the English law which 
debars a third person from taking an assignment of such proj]orty from the 
auction-purchaser, albeit it lias not been reduced into possession by him. 

This -was a special appeal from the decision of Edward Cordeanx, 
Senior Assistant Judge, E. P., at Sholapur, reversing the deeree of 
the Subordinate Judge of Sholdpur. 

The following are the facts of the case . ’ ' 

The plaint set forth that Nagu obtained a decree against Dattp, 
and attached Dattu’s premises in execution. Subsequently Shid- 
■ attached the same premises in execution of a decree against 
• Ds^ttu’s brothers ; eventually the premises were sold to the defend- 
: ant on the 27th September 1872, in execution of Shidraui’s decree, 
the Court having decided that NAgu’s attachment was fraudulent ; 
but tbis decision was afterwards set aside, aad the premises were 
' again put up to sale in exeeution of N%u’s decree, and purdias- 
•' ed, by N%u himself on the 21st August 1873 for Rs. 500. Ntlgr 
I sold them to the plaintiff for Rs. 200. The plaintiff endeavour- 
to take possession of the same premises was obstructeil . bii 
|;isj^ >^fmdant, who was in possession as purchaser at the 

^dram’s decree. The plaintiff accordingly filed this 'siffi 
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Whether the transfer of the premises by sale to the plaintiff 
hy Nagu is invalid by reason of Ndgu not being in possession of 
the said premises at the time of such sale.” 

He found it in the affirmative for reasons given below : — 

Nigu purchased the right, title, and interest of his judgment- 
debtor, and obtained the Court's certificate. That certificate is 
deemed to bo a valid transfer of such right, title, and interest. 
By Hindu law it is not absolutely necessary that the purchaser 
should be put in possession, and the provision of Section 259 of the 
Code of Civil Procedure is consistent with this principle. But if 
the purchaser before he is put in possession sells merely the docu- 
ment which certifies his purchase .of the right, title, and interest 
in certain property, can he be said, by any force of argument, 
to be in possession of the property sold ? It is evident how impor- 
tant possession of the property sold is before the holder of the 
Court's certificate can transfer all his rights in that properljy by 
salA ' ' The judgment-debtor's right, title, and interest in the pro- 
l^erty sold may be worthless, and the purchaser may know it to 
his cost ; but he may find some one enterprising enough to under- 
ta-ke what he despairs of accomplishing, and transfer by sale all 
his risk to him. This is j>lain5y against policy and justice, and 
tending to promote imiieccs>sary litigation.’’ ^ ^ ^ 

’’ Mr. Oordeaux, therefore, rejected the plaintxfFs claim with costa. 

The special appeal was heard by Kembaxl and Pinhuy, JX 

Manel&shah JehdngirsMh, for the plaintiff, the special appel- 
lant : — ^Nagu having purchased the right, title, and interest of 
Dattu and obtained a certificate of sale held under Section 259 of 
th^Oivi] Procedure Code a legal right to possession; and there was 
noting to prevent his transferring that right to the plaintiff* 
irjie cases , which rule that the vendor of immoveable property 
i^o^cl be in possession of it at the time of the sale, apply ' to, the 
of lands and houses as such, and not to the;;transferid£ ri^ 
l^ex immoveable propertj?^ : — N(Uidbhdi y. 

^aanot be indispensably necessary in-- ali/6asias''^’:^^^ 

8 |SQn,whohas morigagcd Msproperiy 

Melvin and West,’ 


1670 . 

Gavxgrn 

OoviNni 
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1870. sell the equity of rcdemptiou. Want of possession in the vendor 

does not render the sale ifm facto void. — Lohmith Glum w 

RAouNiTH Jqigolundhoo Ro'f^X It is only circmnstancc which -weakens the 

GoviNDi. presumption of the Iona fides of a transaction. In the present 
Jaqojt, ^ ^ ^ ^ T 1 , n T ^ 7 

case the transaction was uiidoiibtediy bona fide. 

JSononraVle F, N. Mandlihj Acting Governmont Pleader, for 
the special respondent : — The sale in this case was a speculative 
one, the vendor not being in possession, and, therefore, opposed 
to justice and policy as held by the Court below. In Kachu v. 
KacJiohiP‘'> it was held that a change of possession was necessary 
to complete a sale of corporeal property to prevent successive 
purchasers from being cheated by successive sales and to obviate 
disputes as to what w^.s really sold. A purchaser without posses- 
sion from a Hindu vendor did not obtain an enforceable title. 

Pnit OunXAH : — Wc are of opinion that the Assistant Judge was* 
wrong in throwing out this claim on the ground that the assign- 
ment to the plaintiff was invalid. Upon a sale in execution of a 
decree the property in the thing sold passes to the purchaser, and 
we know of nothing in either the Hindu or the English law which 
debars a third person from taking an assignment of such property, 
from the auction-purchaser, albeit it had not been reduced into 
. possession. This is not the case of a speculative claim such as this 
Court has refused to recognize, and we are unable to concur indhe 
view taken by the Assistant Judge that the sale of such a title 
is ^^Against policy and justice and tending to promote unneces- 
•mty litigation.” We reverse the decree of the lower Court, and 
■yeturU the case in order that the claim may be disposed of on* the 
Costs to follow final decision. 

Galo* 297. 


m 10 Born. H. C. Rep, m. 
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[ORiaiNAL CIVIL JURISDICTION.] 

Beference front tint Court of 8imll Causes, 

Suit No. 7026 of 1876. 

ATH A HTRA and another (Pt.a tntieps) v . JANARDHAN RAM- 

OHANDEA AND another (Defendants) Ug, 

Limikition — Act IX* of 1871, Schedule //, 72 — Promissoi'y note — Idovatlon* 

. Tbe bolder of a promissory note, payable on clcmancl, dated 14tli April 1870, 
demanded payment on Stb Beeeinber 1872, The nuiker then paid interest in 
advance up to 1st April 1873 ; upon the condition that the holder should make no 
demand until that date. 

Held that this transaction amounted to the substitution of a new contract for 
that contained in the promissory note ; that the period of limitation must be 
reckoned from 1st April 1873 ; and that, conseriucntly, a suit to recover the 
balance due on the note, iiistituted on 27th March 1876, was not barred. 

The following case was Btatecl for the opinion of the High 
Cotirb in accordance with Section 55 of Act IX. of 1850 by J. 
O'Leary, First Judge of the Court of Small Causes at Bombay : — 

! ^ 1* The action in this case was brought for the recovery of 
W balance alleged to be due by the defendants to the plaintiffs 
bn -a promissory note, bearing date 14th April 1870. 

The said note purported to be payable on demand. 

^^3. The first unqualified demand on the note was made on or 
the 8th December 1872. ' 

4. This suit was instituted on the 27th March 1876. 

, ' ^' 5. , The defendants pleaded the Law of Limitation as a bar 
to the claim, the first absolute domand having been made more 
chan three years before the institution of the aerion, ' 

- The plaintiffs contended that the period of limitatibn 
ii'Offghfc to be computed from 1st April 1873, and relied upon the 
following facts (which were proved totho vsatisfaetidnof this Oourt^ 
■^n’OTpport of their contention : — - , ■ 

(a) On the 8th December 1872, the defencianta mad^ ^proposal 
' to the plaintfifs,^ which, ^translated 
following ^ords 1 
pay you now mte^feat 

* r, j- j, 


1876. 

December 15. 
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i JTaihaHiea 

' '.Tanabdhas 
•[RwieHASpaA 


(6) Hie plaintiffs at onee accepted this proposal. 

(c) The defendants, immediately on the plaintiffs’ acceptance 
of their proposal as aforesaid, paid to the plaintiffs in- 
terest on the note up to the 1st day of April 187S. 

(i) At the same time one of the defendants (Janardhan 
Ramehandra) with the hnowledgo and consent of his co« * 
defendant wrote a memoiandiun upon the note in the 
following form : — 


‘ 8th December 1872, paid interest up to 1st April 1878.’ 

" 7. During the interval of time that elapsed between the Sth 
December 1872 and the l&t April 1873, the plaintiffs made no 
demand for repayment of the amount secured by the note, 

" 8 Dpon this evidence the Fourth Judge who tried the case 
disallowed the plea of limitation and gave judgment for tile 
plaantite for the amount claimed. 

The defendants obtained a,mlomsi fora judgment in 
tae% favour on the ground that the Fouith Judge was in error in 
libhJh^ that the plaintiffs were entitled to sue within three years 
ftor"lst April 1878. 


“ 10. Tlie First and Fourth Judges, before whom the rule nisi 
came on for argument, discharged the rule subject to the opinidn 
. of the High Court, which we have now the honour to solicit'’”; 
til® question. * ' 

mfcxiat to pkintiflfe ‘VTere entitled to bring their mat 
j^fee years from the 1st April 1878 under the eiroulK"^^^' 
|i^4 tins case ?" ’ 

i|. qopsidered by Westbopp, 0.J„ 
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demand for the principal, and to forbear to sue until that day. 

Hence the period of limitation must be reckoned from that day, K'a.ttta ttt^ 
and the suit, having been brought on the 27th March 1876, is not jAjjjBsaiS 
barred. The verdict, therefore, should stand. Basiichah®®* 


“[ORIGINAL CIVIL JURISDICTION.] 

Refemiae from Oourt of Small Causes. 

Suit No. 27039 o/1876. 

EEAKN XND orffiBEs (Plainiifis) v. BAPU SAJU NAIKIN{DEMKDAira.) December W, 

Attorney and clknt—Sill of costs—Umttation— Act /x'^o/ 1 871, Sched-iik 11, , — ^ 

Clause 85— Act VIII o/1869, Seetwn 806. 

A solicitor was retained in July 1871 to execute a decree. In November 1871 
a prohibitory Older was made in the cause after which the solicitor did nothing 
more in the matter. In June 1872 the decree holder and judgment-debtor settled 
1*6 matters in dispute between them without the knowledge of the solicitor, but 
tte l^iiromise was not made through, or certified to, the Court which passed the 
In a suit brought in December 1878 by the solioitoi against the decree. 
h^Meic to recover the amount of his bill of costa. 

that the plaintiffs’ claim was not barred by Aitiole 85 of Schedule H. to 
; AhtlX. of 1871. 

1 ^ was a ease stated for the opinion of the High Court, ii-ndq ,r 
^^|ctmn 56 of Act IX. of 1850, by J. O’Leary, First Judge of &e 
OoHil of Small Causes at Bombay. ' | \ 

|l|rh© plaintiffs, who are a firm of solicitors in Bombay, were * 

;Velained by the defendant in July 1871 for the pui^ose of eie- 
s^|ing a decree which had been obtained bjf the defendant. In '% 

|^^v6iiiber 1871* a prohibitory order was made in the eausO, aft^* ‘ 

^I^S^nd further work was done in the matter by thfe ’y laMifei 
A]l;4he^defendant. 

1872 the defendant and her judgfiien^d^t4fi ? 

in dispute between them wiidiout th4 
compimmise ,wa^ 
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ou Clait.so 85 of Sclie<lule II. of Act IX. of 1871. T}ie Third 
Judge of the Court of Small Causes, who tried the case, found a 
verdict for the plaintiffe for the anioimt claiaied. Tlie defeudaut 
then moved for a new trial before the First, Third, f^ud Fourth 
Judges, who, having differed in opiniori, ordered the verdict for 
the plaintiffs to stand, subject to the opinion of the High Court 
on the question, Was the claim of the plaiutilfs barjued by the 
law of limitation?” 

At the hearing of the reference by Westboup, 0. J*, and Sab** 
GENT, J.y on the 15th December 1876, Maqjherson (for MfcrrioU;, 
Acting Advocate-General), on behalf of the plaintiffs : — Clause 85 
of Schedule II. of Act IX. of 1871 is no bar to the present suit, 
for there has been hero no discontinuance by the attorneys of the 
business which they wore conducting for the defendant, nor has 
that business terminated. The compromise between the defend- 
ant and her judgment-debtor cannot be xQCOgmzed by the Court 
(Act VIII. of 1859, Section 20C>), and therefore the Court cannot 
hold that that compromise ' was the termination of the suit or 
business in respect of which those costs became due. }V}iitehead 
y, XjordPgovexm the case. 

There -was no appearance on behalf of the defendant, 

PeB Cubiam: — L et the decree for the plamtiffs by the Cotirtof 
.Small Causes stand. The costs of this reference must be paid by 
the defendant. 


[OKiaiFAL CIVIL JUEISDIOTIOISL] 
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Where au intestate Parsi left him surviving a widow, sons, daugliters, children 
of a predeceased son, and the widow of another predeceased sou, who had died 
without issue, and a posthumous daughter was afterwards bom to the iutestate, 

Held that such last-mentioned widow was entitled to one moiety of the share in 
.the intestate’s estate which her husband would have taken had he survived the 
intestate, and that the other moioty of such share devolved on the surviving 
issue of the intestate, including the posthumous daughter, and the children 
of his other predeceased son. 


1877- 

MANCKEUyi 
K.AWASJI 
Davub AOT 
AKOTHm 

Minmsit. 


Kawasji Nakabhat Davub died intestate at Bombay on 22nd 
December 1873, leaving him surviving his widow, the defendant; 
two sons, the plaintiffs ; Dinhai the widow^ Rastamji the son, and 
Mithibhai, the daughter of a predeceased son, Kbarsedji, who 
died on 8th June 1872 ; Awabai, the widow of a predeceased son, 
Naserwanji, who died without issue on 28th May 1872 j and three 
daughters, Serinbai, Dhmibai, and Jerbai. A posthumous daughter 
was afterwards born to the intestate. Letters of administra- 


tion vrere granted to the plaintiffs and defendant, and in 1874- the 
plaintiffsffled against the defendant this admini stration suit praying, 
amongst other things, for an enquiry as to -who were the persons 
entitled to share in the estate of the intestate. At the hearing of 
the suit Awabai appeared by counsel and applied to bo made a 
paiiy. On 25th June 1875 an order was made in the suit refer- 
' ring it to the Commissioner to take the usual accounts, and direct- 
ing an enquiry as to who were the persons entitled .according 
to the Acts of the Legislative Council of India for the distribution 
of Parsi Intestates' Estates living or in gremio ^parentis at the time 
of the death of the said intestate, Kawasji Nanabhai Davur, and 
whether any of them arc since dead, and if so, who are their legal 
, representatives.” The order also directed that Awabai should be. 

allowed to appear on the enquiry before tlie Commissioner, and on 
, '.further directions on his report. The Assistant Commissioner 


b: accordingly proceeded to take the accounts and. make the' on- 
||4^iries directed by the order of 25th June 1875, and being of ; 
H^iiion that under the provisions of the Parsi 
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HAifCHRlUI 
Kawarji 
Bavitr akb 

ANOTHER 

HithibXx* 


^special report Awabai ffled objoetioxis on 23rd Dccenibor 1876, in 
which she contended that sho was entitled citljor to the 'whole or 
one-half of the share which her luishand, Naserwanji, would have 
taken, had be survived the intestate. 

The cause was called on before GkebNj J., on 27th June 1877, 
for further directions on the special report of the Assistant Oom- - 
missioner, and argument of the question raised by^Awabai^s 
objections thereto. 


Marnott, Aclvoeatc- General (Acting), and Farr mi, for Awabai 
abandoned the claim, to the whole of the share which Naserwanji 
would have taken had he survived the intestate, but contended that 
to a moiety of that share slie was entitled. On a true construction 
of Section 5 of Act XXL of 1,865^ if there is no issue of the child of., 
the intestate, but a widow, such widow willtaketho share provided 
for a widow by Section 6. Tlie omission from Section 5 of the Word 
“leaving/' which occurs in the preceding sections, is significant; 
Section 7, on which the Assistant Commissioner appears to have 
relied in arriving at Ids decision, has no apj}iication to the present 
case, as the intestate here has left lineal descendants. Before the 
passing of this Act, Parsis, in the town and island of Bombay, 
were, as to succession, governed by tho English law** as modified 
by Act IX of 1837 : 2 Williams oxi Executors, 1496. It is only , 
under Section 5 of Act XXL of 1805 that the children of a pre-, 
deceased child can take at all. The word “children'' cannot in- 
ciude grand-children. Section 7 show’-s that it was considered by 
fc^e Legislature that lineal descendants, however rmnote, had been 
|l^videdforby the earlier sections of the Act, Under the5th section 
of a deceased child take though there is no widow, That 
not be construed in one way as regards the issue and ha: 

tim widow. The reasonable consfeructli#; 
nb': issue of the predeceased cbild;^' 
the 7th-section, to on’e-hatf 
... ... . .. .. .. , j have' iaiieaji' 
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7 as an exception. Section 5 places the ■^dow aiid Isstte in the IW- 
same position as if. the. property had been that of the deceased "MAiicHKte ■ 
child. To read ‘"yddo-w or issue,” instead of “ widO’W and issue/' 

X>A.VCrB ACT . 

would make lionsense of tlie section. Asr<>:ri3ogB : 

‘ Laihami for the plaintiffs : — The Stli sect5on only applies in the ' 

case of the predeceased child having left a widow and children, - ; 1 

which is not the case here. Prior to the passing of tliis Act, . 
the daiighter-in-law of a Parsi intestate would have got nothing ; 
and therefore, if she is to take anything now, it oaght to be ex- 
plicitly given by the Act. The only section of the Act which does 
explicitly give the danghtcr-in-law anything is the 5th, and nnder 
this she is only to take, in the event nf there also being issue of 
her marriage. By the 7th section and the 2nd schednle of the Act, 
the widow of a son, dying without leaving lineal descendants, 
succeeds in the lOtli degree ; whereas if the 5tli section applied 
to such widow, she would take at least oiie-haif before any of 
those mentioned in the fii'st 9 clauses of the 2nd schedule as hav- 
^ a prior title to the whole. According to the construction sought 
to be put upon the 5th section on behalf of Awahai, if a man died 
leaving a father and a son's widow only,, and no lineal descendants, 
the uddow would be entitled to one-half, but by the distinct 
wording of the 7th section and the 2nd schedule .the fatlxer m 
dirtitled to the whole. 


. Xa^yhew for the defendant : — It is Section 5, not Section 7, which 
Is the rider to the Act, for Section 5 is the only section which refers 
to substitution. If it had been one of the e::^press objects of the 
Ai^t ' to deal with the succession in the case of a chi ld of the intestate . 
;!|lying in the life-time of the latteiv we should ha^^'e expected much 
=|^bk?e. elaborate provisions. If the Legislature has. used. language 
can only bear onemeaning, and contemplating only one events r . 
^|,|,ifeAot for the Court to alter that language fempet .a ’ 

The 2nd schedule shoWs that the, mtehtion ;> 

■Mf 4 Men to make the substituting clause ' 


^ of -a predeceased child.r^(Sdc|&4i4!^'h|J§]i^^ 
!||iig'4l4use- is hoi a-natural 

as uflegedi . If the- 
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Majitohebji 
Ka'wasji 
Davto ask 
A ircmnsB 

'Mithjbai. 


tate share equal to that of the intestate’s widow, a,nd twice a.s 
great as that o£ one of his own daughters. 

Marnoit in reply : — That amazing result would have followed 
as a matter of course if tlic predeceased son hwl survived his 
father by a single hour. Tire only rcasouahlo construction is to 
read the 5th section distributively. The condition of “ leaving 
issue” has been intentionally omitted from this se-ction, * 


GSBHiaf, 3 . : — The (jucstion for decision hero i.s a.s to the cor- 
rectness of the report of the Aasistant Commis.sionor of this 
Court, dated the 12ih December 1876, that Awahai, the widow of 
one Naserwanji Kawasji Davur (one of the sous of Kawasji Nana- 
bhai Davur, the intestate in the cause), is not entitled to any share 
in the property of the said intestate. The intestate died on the. 


22nd December 1873, leaving, as appears by the report, a widow;. 
Mithibai, two sons, Maneherjiaml Dorabji, the widow (Dinbai) and 
son [Eastamji] and daughter [Mithibai] of a .son KharseJji, who 
predeceased his father Nanabhai on the 8ih Juno 1872, and three 
daughters, Serinhai^ Dhunbai, and Jerbai. The said Mancherji, 
Dorabji, Kharsedji and Naserwanji were the soius, and the said 
Seiinbai was the daughter of the intestate by his second wife, 
Motlibai ; and the said Dhunbai and Jerbai wore his daughters 
by his surviving wife and widow, the said Mitlubai. The son 
Naserwanji died in the life-time of liis father on the SSth May 
1872, , leaving a widow, the said Awahai. but no Issue. The 
Question depends on the construction to ]*e put on Act XXI of 
Act to define and amend the law relating to intestate 
||cb#feit>h>amongst)Par5is,” and in particular on Section 5, which 
any child of a Parsi intestate shaB have 
^ « life-time, the widow or widower and is8U.c p| 

which such child would 

death in such manner as if sn 


intestate’s deatb.^(.'StS! 
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child had died immediately after its parent. This seems to me 
the natural grammatical sense of the words of the section. ' In my 
opinion, it is not necessary, so far as the natural and grammatical 
sense of the words of the section are concerned, that in order for 
the ^dow or widower to take, and for the issue to take, there 
sfid'tild he in existence at the time of the death of the intestate, 
hSth wi(iow or widower cmd issue ; otherwise we should have 
tiiis consequence, which it is impossible to suppose could have 
' been the intention of the Legislature — viz., that the issue of a 
' predeceased son or daughter of an intestate Parsi would take 
nothing if the widow or widower of such predeceased son or 
daughter happened also to be dead at the time of the intestate’s 
death ; in other words, that such issue should take if they had 
one parent surviving, but should take nothing if wholly orphans. 
Whichever way Section 5 may be construed, the position of the 
widow or widower of a predeceased son or daughter has been 
changed by the Act as compared with the previous law. Under 
law such widow or widower would have taken nothing, whe- 
ther there were issue or not ; but it is evident that under Sec- 
tibii 5, if there be both widow or widower and issue, the widow 
takes something. So that there was in any event on the part of 
the Legislature an intention to change, in some respects ^at least* 
the position of the widow or widower of a predeceased son or. 
daughter of an intestate Parsi. It is not necessary, in my bpin-. 
ion, to consider on the present occasion the position of the 
widow or widower of a predeceased son or daughter in the cases 
, to which Sections 6 and 7 apply — to cases, namely, of a P^rsi 
, dyiUg, leaving a widow or widower, but without leavixig any 
Baikal descendants, and of a Parsi dying, leaving neither lineal 
‘^descendants nor a widow or widower. The fact that in Schedule 
I t^tVthe Act the widows of sons and widowers of daughters have 
I place in the succession in the ease to which Section Y^^applies^ 
inferior to those of father and mother, brothers, grandfather and . 
^ grajiclmothcrs, cousims and neplie>ws and nieces of the intct^tate, 
seems to throw great difficulty in reading Sectiou 5 merely as a 
I ‘f proviso to, and overruling Section? 6 and 7, which otlierwis^ might 
S)fe a rcksouable way of construing the Act: ^ A curious.- .result, 
would appear to flow^ from these Sections 6 and T iakdu, 
|c^ with reference to the widW or wi<foVci*bf . a prcd^bcMe^. 
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son of daughter (unless it be held that she or he is provided for at 
all events under Section 6) which is that in the case to wliich 
Section 6 applies— -viz., the intestate leaving a widow bat no lineal 
descendafets, a son Or daughter’s widow or widower a'ould take 
nothing (as such widow or widower is not mentioned in Sohcdnle 
1 to the Act,) but in the case to which Section 7 appli<« — vk., 
the intestate dying, leaving neither lineal descendants nor a widow 
or widower, a son or daughter’s widow or widower will take a 
share in the order provided in the 2nd schedule. I am unable to sec 
anj^' relevance, where an intestate leaves no lineal descendants, of 
the ciremnstauce that he or she loft a widow or widower, to the 
question whether the widow or widower of a predeceased son or 
daughter is to take or not To make the- Act harmonious, amend- 
fnents are, in my opinion, neeessaiy in several respects ; but I am 
of opinion that, in the present case, the difficulties in the way of the 
construction contended for on behalf of Awabai are much less 
than those in the way of the constroction adverse to her claim, 
"the report of the Oommissioner must be amended by certifying 
that Awabai, widow of Naserwanji Kava'gi, is entitled to a share 
in the estate of the intestate, such share being one moiety of tho 
share which her deceased husband hfaserwanji would have taktit 
had he died immediately after the intestate, and that the other 
moiety of the share of the said Naserwanji has devolved, under 
Section 6, on his hrothers and sistsrsdJ, vis., Mancherji, Borai^ff, 
#>d SerinbaijBhnnbai, Jerbai, and the posthumous daughter of 
ihe intestate by Mithibai, and on the cMldren of his brotf^ 
I am of opinion that the costs of arguing the 
out of the estate. 

question was not argaooL 
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[ORiaiNAL CIVIL JURISDICTION.] 

Thk SECEBTAEY of STATE foe INDIA (Px.Ai«fTiFF) «. SIE 
ALBIET SASSOON and othfes (Defendahts) * 

Lan^ reclaimed fiom the hca, 

Tlio plaintiff demised to tlie defendants for a term of 999 years certain 
lands, a portion of wiiicli, A, was liable to an annual rent of IRs §00 per 
acre* For tbe other portion, B, which was desciibed in the lease as “ being 
at times oovered by the sea/^ a nominal rent of Be. 1 per acre per annum 
was reserved. The lease contained a power to the lessees to reclaim 
from the sea the whole or any portion of B, and provided that upon such 
reclamation the lessees should pay for any portion of B which they might 
reclaim from the sea^’ an enhanced lent at the rate of Bs 500 per acre 
per annum. The lessees also had power under their lease to dig or 
excavate any portion of the demised lands, and to lemove the soil there- 
from. The lessees theieupon excavated a portion of B , and thus turned 
it into a dock, at the entrance of which they constructed gates, by means 
of which they could m a measuie, but not entirely, control the flow of 
sea water into the dock. The defendants charged nothing for the use 
of the dock, but for the use of the wharves round it they charged a fee, 

JBcM that the expression to reclaim from the sea ** signifying in its 
primary and ordinary sense the conversion of the reclaimed land into dry 
land, by rendering it secure from the ingress of the sea, with the view 
to its being used as such, the construction of the dock was not such a 
reclamation as was contemplated m the lease, and, ^therefore, the enhanced 
rent of Bs. 600 per acre could not be charged for the water area of the 
ddck. 

This was a special case stated for the opiuioB of the Court 
under the provisions of Section 328 of Act VIIL of ISSO^ and the 
parties consenting that it should be heard Tby two Judges in the 
first instance, it was consideied by Saegh^t and Ghebn, JJ. 

The following was the case stated: — 

1. By an indenture of lease bearing date Tth November 
1870, and expressed to be made between the Secretary of State 
for India in Council (hex ein after called the lessor) of the on© 
pari and the Honourable Sir Albert Abdulla David Sassoon^ 

Knight, C S I., Benben David Sassoon, Arthur Sassoon, and Aaron 
Moses Gubbay (heremaftei called the lessees) of the other pait, 
the Ifessor granted and demised to the lessees and their assigns 
all that piece of land situate at Oolaba, in the Island of Bombay, 

I containing by admeasurement 76,090 square yards, bounded on 
the north by the public road leading fiom the Fort to the Light- 

#Sn7+. fiW ..7); lOtfS! t i 
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187T. home^ OE the south by the seu, on the east in pm’t by a road in 
TKiTsiicEE'- otherpai't by the Victoria Basin, and on tJio west m pari by grormxl 
Sa GoYornmenl and iu other part by the soa^ wMcli 

ijNPu pi^oe of land was shown on the plan drawn in the margin of tho 
Sib Ubebt™^ indenture, ajid was therein coloured pink, and was marked A 
S^ssooif. and B, the pait marked B heim^ then at times covered by the sea, 
together with (among other things) the right to reclaim from the 
sea all and so mu(3h of the said premises as was then at times 
covered by the sea, to have and to hold the said premises thereby 
granted and demised unto the lessees and their assigns for the teimi 
of 989 years^ from 27th June 1870, yielding and paying therefor 
yeaily during the said term for the portion of the said piece of 
ground, marked A, Es. 3,750, being at the rate of Es. 500 per aero, 
and for the remaining portion of the said ground, marked B, until 
some portion thereof should have been reclaimed from the sea, a 
yearly rent calculated at the rate of He 1 per acre, and from and 
after any portion of the said ground, marked B, should have been 
reclaimed from the sea until the whole thereof should have been 
reclaimed, a yearly rent calculated at the rate of Es GOO per acre 
for so much of the said ground marked B as should for the time 
being be reclaimed from the soa, and Ke« 1 per acre for the unre- 
claimed portion thereof, and from and after the whole of t|ie 
said ground marked B should have been so leclairned, the .yeaily 
rent of Es» 7,857, being at the aforesaid rale of Ks 500 per aero* 

2. Since the date of the said indenture of lease, the lessees 
hate e:scavat8d a portion of the ground marked B, and have con- 
verted the portion so excavated into a dock, known as the Sas- 
soon Dock, and they have raised the remaining fjoifion of iho 
said ground, and have converted the portion so raibod into 
wharves and bunders. The said dock was completed on 8th 
April 1876, At tho time the said indenture was eseoiilod it was 
not in Ihe contemplation of the parties to this ease that upon tho 
I pxferaiseB thereby demised a dock should be con&truoied, and iu 
i fh-inh iSaaIt designed or commenced until the year 
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and 6 steam pumps were oontmually employed for tlie purpose of 1877 
keeping such site free from water. But it was not found pos- qijjj, g,,£; 
Bible entirely to exclude the sea from the said site during the con- ° 

struotion of the said dock. Ihma 

V 

5. Since the completion of the said dock it has been filled Sia Alb 
with water entering from the sea. The present floor of the said 

dock has been excavated by the lessees to a depth of from 9 feet 
to 10 feet or thereabouts lower than the depth of the Victoria 
Basin, and is from 8 feet to 9 feet or thereabouts below the level 
of low water at spring tides, and from 11 feet to 12 feet or 
thereabouts below the level of low water at neap tides. 

6. At the entrance of the said dock are single lock-gates open- 
ing inwards. When the said dock is not being used for vessels the 
said lock-gates are left open. When the said dock is being used 
for vessels, the said lock-gates are usually kept closed, but 
they are necessarily opened when any vessel enters or leaves the 
said dock. The mechanical contrivances employed by the les- 
sees in the construction of the said lock-gates enable them at will 
either to open the same or to keep the same closed, unless the 
water outside the said gates rises to a level higher than that of 
the water within the dock, when the said gates are obliged to be 
kept open, and this occurs during a period of 5 or 0 days twice 
during every month. During a poition of the S. W, monsoon 
the said lock-gates are left continually open, as sea-going vessels 
do not enter the said dock at that season of the year. 

7. When the said lock-gates are closed, the said dock forms 
an enclosed basin of water wherein vessels can at all periods of 
the tide lay alongside the Sassoon Dock wharf and discharge 
their cargoes. If the said lock-gates were not so closed, sea-going 
vessels could not, save at high tide, lay alongside the said wharf 
and discharge their cargoes as aforesaid. 

8. It is competent to the said lessees to make charges for the 
user of the dock by ships ; bat such charges have never yet been 
made, nor is it at all probable that such charges ever will be 
levied, as the said lessees have satisfied themselves that ^hips 
would refuse to enter or use the said doi^k if subjected to any 
payment for the use of the same. 
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1S77 9, A iarifl of import and export charges is levied by tho 

Tae SrotTi- upon all goods landed and shipped at Iho said whaif. 

Si^uE Fou would not be possible to lay dry tlio said dock except 

India by filling up the entianoo theioto and employing powciful bteam 
Sill Aibfet P^iBiping maohincry, and the said dock when to hud diy would 
Sassoon. Jjq useless as a dock. 

11. The lessees admit that they aio now liable to pay rent 
for the whole of tho premises domibed hy tho said indenture of 
lease other than the 8 acres 3,927 squai’o yards occupied by the 
said dock at the rate of Es. 500 per acre. 

12. The question for the opinion of this Honourable Court is, 
whether the lessees are liable to pay lent for the 8 acres 3,927 
square yards portion of the said demised premises occupied by 
the said dock, at the rate of Es. 500 per acre, or at the rate of 
Ee. 1 per acre. 

18. It is agreed that if this Honomahlo Court shall decide 
that the lessees are liable to pay rent for the portion of the said 
demised premises occupied by the said dock at the rate of Es. 500 
per acre, the lessees shall pay suoh lent to the lessor, and that 
the first payment thereof shall he consideied to have accrued due 
on the 8th Apiil 1870. 

14. It is fuither agreed that the costs of this ease and appli- 
cation shall he in the discretion of this Honourable Court, 

Marriott, Advocate-General (Acting) and Maepherson for tho 
plaintifl : — ^At the time of the execution of the lease, no doubt 
the parties did not contemplate the construction of this dock, 
but what they did contemplate was that the lessees should inter- 
fere with, the unrestricted flow of sea water over B in such a way 
as to render B profitable to themselves, and that then they were 
to pay the higher rent. By means of the doek-gafces the lessees 
ave complete control over the influx and reflux of sea water over 

^esioept for a period of five days twice in the month, when owing 
t %h tides the water outside rises to a higher level than the 
I msed inside when the gates are shut ,* at suoh timei?, 

ftrastbe opened, but this does not inferfeife 
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quantity of water to enable vessel? to float tliere. No doubt, it 1877 
would not be possible to lay dry tbe dock, except by filling up 'tkp Si cei 
the entrance and pumping out tbe water ; but to do this would be 
to render it useless as a dock It is true, the dock never is and Isdia 


never has been quite dry ; but the sea water in it is a part of th© 
reclamation, it is used by the defendants, and under their con- 


V, 

Sir Axbrr^ 

SASbOOJS-. 


troL 


Laiham and Iwerarihj for the defendants :«-~Eeolaimed ground 
is throughout the lease contrasted with ground at times ooYered 
hy the sea. To reclaim here must mean to conTert permanently 
into dry land. If the lessees admitted the sea purely at their 
own will and for their own purposes, still the land could not he 
said to be reclaimed from the sea. The sea, so far as it was made 
to subserve the purposes of the lessees, might he said to he 
reclaimed, but this would not he a reclamation of the land, and it 
is in the case of reclamation of the land that the enhanced rent 
is to he paid. Moreover, the lessees have not gained complete 
dominion over the sea either within the dock or without it. The 
dock is, in fact, nothing more than an arm of the sea, with which 
the lessees have not interfered, except to deepen it by excavating 
its hod, and this they had power to do under the lease. It is 
only reasonable to suppose that it was ^ intended that the enhanced 
rent should be paid only in respect of such portions of B as by 
being converted permanently in to dry land were made directly 
profitable to the lessees. They derived, however, no direct profit 
from the dock, only from the wharves and bunders round it, for 
which they pay the enhanced rent. 

[Saegekt, J. : — The wharves would not he profitable without 
the dock. You brought about the state of things by which alone 
your wharves are profitable. Ought you not to pay the higher 
rent for the dock ?] 

No. The Mivjyort Local Board of Eealth v. The NewpoH Bock 
shows that, though both parts of B may be used together as a 
commercial oonoern, they must be considered separately for pur- 
poses of rating, the wharves being considered dry land, and the 
dock land covered with water. 
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There is no legal decision as to the tneaniug of the ejcpressioii 
to reclaim land from the soa^’ Jolmson, Uichardson, and 
Webster, in their diction aiics, seem toii'^ioribo io fho wokP^to- 
claim” a sense of recoveiing a thing to iU toimer state. The 
word reclaim” as applied to land seems to he of nioclerm oiigin, 
for it does not occur in the Bedford Level Act (15 Car. II.j c, 
17), and the two groat insianeoB in Europe of reclamation of land 
from the sea, viz., the Bedfoid Level and the reclamations in 
Holland, were undoubtedly instances of winning back from the 
sea the dry land on which it had encroached. This shows that if 
Ihe word reclaim” be applied to land which never was dry land 
it ought at any late to be under^^tood as meaning the conversion 
of such land into premanently dry land. 


Mamoti^ in reply : — The word reclaim” cannot in the present 
instance have been used in the sense of re^oiing to a former 
state, nor does the word necessarily imply any such meaniiig, 
in such an expression as to reeliim a wild animal,” or as 
Dryden uses the word when he speaks of reclaiming in ranks the 
forest trees.” The water area of the dock may be said to be 
reclaimed ; Peio v. West Sam OverseenM^ The woid reclaim ” 
means merely to reduce a thing to the state desired. To make a 
gait-water basin or a swimming-bath would be to reclaim. It is 
not necessary that to reclaim from the sea there should be com- 
plete control over the sea. To subject land now under the com- 
plete dominion of the sea to such conditions as did not before 
exist to such an extent as to make it subservient to the um of 
man is to reclaim that land from the sea. 

Sabobnt, J., delivered the opinion of the Oouri After reading 
the case stated, His Lordship continued — 

It appears from this statement of facts that the demised pre** 
mises consisted of two portions marked in the plan amiexed to 
the lease A and B, on the first of which an annual rent Rs. 500 
a^re was reserved, whilst on the latter, desoribed as being at 
^by the sea,” a purely nominal annual rent of one 
‘ reserved — power however being given to the 
[^me or tavnart thereof from ihe sea— in 
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wliieli casef an enlianeed annual reni ol Es. 500 per aere was re- 1877 
served on ilie lands so reclaimed. The questiorij tliereforo^ whether 
the site of the dock, which is admittedly a portion of the demised 
premises mniked is hahle to pay the enhanced rent of India. 

. Es. 500 or the originally loserved rent of one inpee per acre^ must 

depend,upon the answer to he given to the question, whether or Sassoon, 
no it has been reclaimed fiom the sea within the meaning of the 
lease ? It was contended tor the lessees that the ordinary mean-< 
ing of the expression, to reclaim land from the sea,^^ is to con-* 
veit land which is subject to he ovei flowed by the sea into dry 
land, by lendeiing it secure against the inroads of the sea; but, 
that oven if it were capable of receiving another meaning, the 
language of the lease, and more especially of the power given to 
the lessees to reclaim the lands maiked “ B/’ shows that such was 
the exclusive sense in which the parties intended to use it, ancL 
therefore, that the sea never having been expelled from the land 
in question except temporarily and very imperfectly, and that, 
too, only for the puipose of excavating the land and removing the 
materials, for which express power is given by the lease, and the 
land being still liable at times to be oveiflowed by the sea, it 
cannot he regaided as land recovered from the sea. On the 
other hand, it was agreed for the lessor that “ to reclaim from the 
sea does not necessarily mean to secure the land from the 
inroads of the sea, so that it shall be convex ted into dry land, but 
that it ineludes the creation of a state of things (such as it was 
said novr exists with respect to the land in question) by which 
the ingress of the sea is so controlled and regulated, and takes 
place under such, conditions, that the land, albeit still liable to be 
overflowed at times by the sea, can, nevertheless, be applied to 
a useful mercantile pnirpose. Eegaided as a mere question of 
propriety of language, we cannot doubt that the expression might 
be used with perfect correctness in either of the senses con% 
tended iox* The land in the latter case would be reclaimed from 


the sea in the figurative sense of being released from its absolute 
dominion and power, as a man is said to be reclaimed from the 
dominion of evil habits. Again by the new condition of things, 
the land would be reduced to a state desired,” one of the senses 
ascribed to the verb reclaim” in the dictionaries of Johnson and 
Webster, ^Hhe state desired” being, as was said in this case, one 
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1877 of great utility to man. But altliougli there may, etymologioally 
he no impioi/iiety in the use of the expression in the sense con« 

OJARY or tended for by the lessor, we onteitain no doubt that in its primary 
and ordinary senses it signifies, as eonti acted by the lessees, con- 
y. version ot the land into aiy land by rendormg it secure from the 

hElLBrur . -n M . 1 ^ tvT 

Sassooi^. mgress of the sea with the view to its being used as sucli.^ Now 
it is possible, and indeed not impiobable, that had it been con- 
templated at the time of the preparation of the lease that the land 
marked B might he dealt with as has actually taken place (which, 
however, by the agieement is admitted not to hare been the case) ^ 
that event would have been piovided for : but as it is, we can only 
seek to discover the intention of the parties from all parts of the 
deed. In Bland v. 0>oitley Parke, B,, says, under somewhat 
similar ciroumstanoes, — “ The question in this case is as to the true 
construction of a deed, which was prepared apparently in the confi- 
dence that, if the Bill for making the diiect Portsmouth railway 
passed into a law, the promoters would certainly carry the under- 
taking into effect. Had the pa i ties contemplated the possibility 
that after the Bill pass, the railway would have been abandoned, 
it is probable that a distinct provision would have been made for 
that event, leaving no doubt whatever as to the tiue intention of 
the contracting parties. As the deed is framed, some doubt may 
be entertained as to what the parties would have stipulated if the 
present stare of facts had been presented for their consideration. 
But all we have now to do is to ascertain the meaning of the 
words they have actually used; and in construing the deed we 
must adopt the established rule of construction, to read the 
words in their ordinary and grammatical sense, and to give them 
effect, unless such a construction would lead to some absurdity or 
inoonvenieneei or would be plainly repugnant to the intention of 
the parties, to be collected from other parts of the deed.’^ Now 
it may he said that the circumstance of only a nominal rent of on^^ 
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tile lands marked B at only one rupee per ae-rej and tlie pos4bility 187?, 
of their being able to utilize them, under the powers given by the Sbjcrb- 
lease, at a merely nominal lent, provided they did not actually 
reolaim them from the sea and add them to tho neighbouring Iotia 
^( 2 / included in the portion A, On the other hand, the 
following considerations are important as showing that the parties Sassooh. 
intended to use the esjiression exclusively in its oidmary sense: 

“3 . The lease demises, all the piece of land shown in the plan 
diawn in the margin of the deed and marked A and B, the part 
thereof marled B being at present at times covered with the sea, 
together with wharfage and tonnage rights and dues on the usual 
conditions, and also the light to reclaim from the sea all and so 
much of the said premises as is now at times covered by tho sea, 

These words taken in their plain and obvious sense appear to us, 
as was strongly contended for the lessees, to contrast throughout 
lands covered at times by the sea with those which are not so 
subject, and to anticipate the possibility of all or part of the lands 
so subject to be covered being brought into the same state as 
the more highly favoured portion of the demised piece of land. 

It was said, indeed, that the words covered with the sea in tho 
description of the portion B only state an existing fact, but that 
the same woids in the power to reclaim must be taken to express 
not only the fact of the land being covered by the sea, but also 
the idea of its being so at its free will and pleasure, but this 
would he to givo a figurative meaning to tho plain language of 
a formal technical instrument. 2, This deduction from the lan- 
guage of the opeiative part of the lease derives corroboration 
from the plan annexed to the lease, and which, by the ruling in 
Lple V. this Court is bound to look at as being part 

of the deed. In the margin the lands marked A are described as 

reclaimed giound and containing A7 — 2,410 square yards, 
and the land marked B unreclaimed ground/^ and containing 
A8— 1,080 square yards: total 15 acres 3,490 square yards. 3. 

The ciroumstanoe that the higher annual rent of Bs. 600 per acre 
is reserved from the time the land or any part is reclaimed nnti] 
the end of the term of 999 years, and that no provision is made 

(1) L R. 1 Eng. and Ii% Ap. 2^2; S. C.S5L. I. Q. B.214; 12 
B.S.947;15Ii.T.N.8.L 
B 720-^6 
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1877. for tlie laud ceasing to bo nscd as reolahnod land, shows that tho 
parties contemplated a reclamation ol a peimauent naliivo, sncli as 
TifiTOP can scarcely be ascribed to a wet doclc, wliiUi loses the locbimed 
condition attributed to ii by the lessors by ibo simp! o i cm oral of 
^ the gates. 4. Lastly, i£ tlio ordinary sense ol tbo language of 

^bAiso'oN, the lease bo once departed from, it becomes little more rban n 
riueslion of degree, and opens the door to a variety ot nrodos oi 
rising tbe land for whicli it would be unreasonable to suppose tliat 
the parties could have contemplated tbe same enhanced rent being 
paid. Thus, if the test be tho controlling the overflow of the sea 
and bringing it under such oonditions that tho land can be turned 
to a useful purpose : a wet dock such as has been coastnioled, a 
basin for country boats, a break- water with the adjacent lands 
deepened so as to admit of even larger vessels lying secure under 
the protection of the break-water and lauding their cargoes, and, 
lastly, a pubho swimming-bath, would all moie or less satisfy the 
necessary condition, and yet tho expected profit to he derived 
from such different and temporary forms of lerlamation would 
vary within very considerahlo limits. On the otl er liand, land 
permanently reclaimed from the sea and converted into d>y laud 
might fairly be charged with the payment of the same rent as tho 
adjoining lands marked A. Upon the whole of the case submit- 
ted to us, we think that tbe lessees in dealing with the portion B 
of the demised premises as therein stated have not, as to so nnich 
thereof as forms the site of the dock, reclaimed it within the 
meaning of the lease, and must, therefore, declare that tbe land 
constituting the dock area coloured green in tho plan annexed to 
the agreement is only liable to pay a rent at the rate of one 
rupee per aore per annum, and not, as contended by the plaintiff, 
at the enhanced rate of Ks. 500 per acre per annum. As (lie 
question turns upon the interpretation of a document to which both 
were parties, and which might, at the instance of either party, 
Ijaye been worded so as to exclude all doubt, we think that each 
« bis own costs. 
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[APPELLATE CIVIL JUEISDICTION.] 

BAVJI JTAEAYAN MANDLIE (PtAiKMJfr and Awemani) v . BADAJl l WS. 
BABUJI jDESAI, Mavlatdab or EAiNiaiEi (Denesdant and Ees- ® 

ponblnt) * 

* Jet XXIII ^187J, Sections S, 4. mid 6 — Consti uction of a sanad — Oume7'- 
, m the so%L 

Thougli as stated in Knslmamv t, Mangmv (4 Bom. H 0 Bop. 1, A.O. J ) 
sanadi grants m sarmijami (fee, are, geuevally more 

properly described as alienations of tlie royal share m the produce of tbe 
land {ie, of land revenue) that grants of land, altbougb in popular parlance 
occasionally so called/’ yet sucb is not invariably tbe case. 

If words are employed in a grant wbicb expressly, or by necessary 
implication, indicate that Government intends that so far as at may have 
any ownership in tbe soil, that ownersbip shall pass to the grantee, neither 
Government nor any peison subsequently to the date of the grant deriving 
under Government can be permitted to say that the ownership did not so 
pass, unless there are m the grant such detailed provisions as show that 
such words are limited m their operation. 

An enactment of a character so arbitrary as Act XXIII of 1871 ought 
to be construed strictly, and the Courts should not extend its operation 
further than the language of the Legislature req[uiics. 

The meaning of tbe expression “grant of money or land revenue " 
extended by Section 3 of Act XXIII of 1871 to include anything pay- 
able on the parr of Government in respect of any right, privilege, perquisite 
or office ” is not of so wide a range as to include a grant of the proprietor- 
ship of the soil, or any suit involving the rights of a proprietor of the soil. 

XrisJinarav v. Bangrav (4 Bom. H. 0. Eep. 1, A. G, J.), and Taman 
Janardlian v. Collector of Thana (6 Bom. H . 0. Eep, 191, A. 0. J.), and 
MttUonjiEdulj%Y, Collector of Tliana {11 Moore I. A. 295) distinguished. 

A sanad by the State purporting to grant a village in inam^ including 
the waters, the trees, the stones and quariies, the mines, and the hidden 
treasures, but excluding the Hahddrs mid Indmddrs, 

Held to be a grant by the State of such proprietary right as it had in 
the soil of the village to the grantee. 

It IS not open to the grantor to say that such words as the above mean 
nothing but land revenue. 

The saving of the rights of the Kahidrs and Indmddrs does not prevent 
the property m the soil, so far as it can he regarded as vested in Govern- 
ment, from passing to the grantee. 

This was a special appeal from tlie decision of E. W. Hxmter, 

District Judge at Eatnagiri, reversing the decree of E. T, Candy, 

Extra Assistant Judge of the same District. 

* Special Appeal No. 607 of 1873. * 
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The plaintiff sued, in the Court of the Assistant Jtidge, as pro« 
■ prietor of a moiety of the Tillage of Nanej, to recover from the 
Mamlatdar a moiety of the land rents for 1870-71^ which tho 
plaintiff alleged had been wrongfully intercepted and withheld 
by the Mcunlatddr. The Assistant Judge awarded the plaintiff'’s 
claim in pait, but his decree was reversed by the District Judge, 
who held on appeal that tho suit was one relating to a grant of 
land revenue, and was barred by Section C of Act XSIII of 1871. 

The plaintiff based his claim on a s&nad^ granted by the Baja 
of Satara to an ancestor of the plaintiff, the material portions of 
which were as follows: — 


«In the Sur year 1134 (A.D. 1783^34). 


Whereas you came into the presence of our liege the Maha^^ 
rajah Ohatrapati and our venerable father the Rav Pratinidhi at 
Camp Satara, and made a representation to the effect that you 
were an old and loyal servant of the State, hut were unable to 
maintain your family, and that if our liege would be pleased 
graciously to grant a whole village in inebn and continue the same, 
you would enjoy the same, and protect your family, and wish 
well to the State, and remain in peace. Therefore it was ordered 
that a village should he granted to you in indm. Aocordingly 
the whole of the village of Mouze Nanej in Tarple Hat Khamhe 
in Subha and Prant Rapipur is granted in indm^ including the 
waters, the trees, the stones (including quarries), the mines, and 
the hidden treasures therein, but excluding the SaJddrs and 
In&mMn. Do you, therefore, enjoy the same through your sons 
and grandsons, &o., from generation to generation, and remain in 
peace. 

The 5th Zatbad. 


Ordered by the Husmr/^ 

A letter, of even date with the mmd^ was at the same time 
' ih6 same ofSoer to the present and future DmJmmkms 
6f Subha and Prant Eajapur, which after in-* 
pf the mmd toVisaji Rav Mandlifc 
||4dp4yr|aicl|L ithe^d been made, proceeded 
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Accordingly tlie wliole of tlie village of Motize Nanej in 1875. 
Tarple Hat Khambe in Pxant aforenamed is granted in Inmn^ in- 
eluding tlie waters, the trees, the stones (including quarries), the 
mines, and the hidden treasures therein, and present pattk and 
iulum pattiSy but excluding the Haidars. Do you, therefore, eon- 
* tinue the same to him and his sons and grandsons, &c., from 
generation to generation. You should not insist upon having a 
fresh letter every year. You should take a copy of this letter, 
and return this original letter to the aforesaid as a document of 
title. Be this known. 

The 6th Zalkad. 

Eegistered.’^ 

The special appeal was heard by Wbstropp, C. J,, and L repent, J. 

Shamrav YiPmliot the appellant The District Judge was 
wrong in holding the claim barred by Act XXIII. of 1870. That 
Act does not ajiply to the present ease. The teims of the mmcl 
distinctly show that what was granted was not merely land 
revenue as held by the Oourts below, but the absolute ownership 
of the land. This is clear from the use of the words, including 
the waters, trees, stones (or quarries), mines, and hidden trea- 
sures,’^ The case of Vaman v. The GoUedor of relied 

upon hy the Lower Court, strongly supports this view, as will 
appear from pages 199 and 200. Act XXIII. of 1871 bars only 
suits relating to any pension or grant of money or land revenue 
conferred or made by the British or any former Q-overnment ” 

The learned pleader also referred to ShaJmidee Hazara Begnai v 
The OoUector of BurdioanP^ 

DMrdJIal Mathirddds (Government Pleader), for the respond- 
ent, argued on the wording of Section 4 of the Pensions Act, and 
relied upon Knslmara^ Qanesh v. Bangrav. 

The judgment of the Court was delivered by 

Westbopp, 0. j. : — This action was brought by the plaiutilf as 
proprietor of a moiety of the village of Nanej, to recover from the 

(1) 6 Bom. H. G. Eep. 191, A. 0, J. (2) 23 Calo. W. E. 878, Git. Sul. 

(3; 4 Bom. H. 0. Eep. I, A. G. J. 
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Mimlatddr tlie plaintiff’s half of the land rents forthe^ear 1870-71, 
■wrongfully, as the plaintiff alleges, inteieeptcd and withheld by 
the Mtolatdir. 

The Assistant Judge, who tried ihe suit, awarded a part of the 
nlaim ; but the District Judge, on appeal, reveised this decision 
on the ground that the suit related to a grant of land revenue 
and, as such, was, for want of the ceitificate recjuiiod" by Act 
XXIII. of 1871, barred by Section G of that Act. 


The only question therefore, before us is whether Act XXIII. 
of 1871 opeiates so as to deprive the Ordinary Civil Courts of 
juiisdiotion in a suit brought under suoh ciroumstanoes as present 
themselves here. 


The sanad, whereby the village (or perhaps we should rather 
say so much of it as belonged to the Satara Government) was 
granted to Visaji Rav Mandlik, the ancestor of the plaintiff 
(special appellant), has not now for the first time run the gaunt- 
let of the British Civil Courts. Its genuineness appeals to have 
been not very reasonably disputed by the Collector of Ratudgiri 
upwards of twenty years ago, but to have been completely estab- 
lished in the Zillah Court whose decision was (A D. 1853) affirm- 
ed in the Sadar Adalat G) [His Lordship then, after reading 
the sa?iad and the portion of the iahd, or letter of even date with 
it set out above, proceeded] ; — 

The District Judge, while admitting that at first sight the terms 
of this grant convey an absolute pioprielorship in tho village, has 
held that the grant is limited by the lights which are reserved by 
the words “exduding the Ealddts and Inamdan” or, as ho has 
paraphrased those words, “ saving the rights of the JSaMurs and 
In&mddrs.’^ 3?rom the evidence on the record the learned Judge 
came to the conclusion that all that the grantee had enjoyed since 
the date of the grant was a half share in the revenue of the village, 
and that, notwithstanding the apparently more comprehensive 
l^guage of the grant, it really was a grant of land revenue and 
t}n;5.g inoije. 

Morr. S. D. A. Eep., 18S3, 
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We would oTbserve, witli regard to tLis finding and the addi- 
tional (the fifth) point laised in the special appeal, vis;. : that 
the District Judge was in error in not permitting the special 
appellant to produce evidence in suppoit of the facts stated in 
his darkhast, Eshibit No. 7/’ that the question as to what rights 
the plaintiff 'and Ins ancestors had actually enjoyed in the village was 
raised for the first time in the Lower Appellate Gom*t, and assum- 
ing with the learned District J udge that it was necessary to enter 
into that question, we think that he should, before deciding it, have 
admitted the application (Exhibit 7) made by the plaintiff to be 
allowed to give evidence on tbe point. 

We aie, however, of opinion that such an inquiry was unneces- 
sary, inasmuch as the determination of the nature of the claim 
and title of the plaintiff must rest upon the terms of the giant, 
irrespectively of the use which the plaintiff and his ancestois may 
have made of the property conveyed by it. 

It is no doubt true that scwadi grants imndm^ scaanjmi^ 
&o , are, gene)aTl\j sjjealwg^ more propeilj described as alienations 
of the royal share in the pioduoe of the land, i.e of land levenue^ 
than grants of land although m popular parlance so called, 
but it is not true that such is invariably the ease. If words 
are employed in the giant, which expressly or by neoessaiy im- 
plication indicate that Government intends that, so far as it may 
have any ownership in the soil, that ownership shall pass to the 
grantee, neither Government, nor any person subsequently to the 
date of the grant deriving under Government, can be permitted 
to say that the ownership did not so pass. Now in the smmd in 
evidence here, whosoever fiamed it, it was appaiently determined 
that no ambiguity should exist as to what the force of the term 

village’^ might be, and, in order to be explicit, he added to the 
grant of the village in mam the words including the waters, 
the trees, the stones (including quarries), the mines, and the hid- 
den treasures theiein/^ The Assistant Judge has relied upon 
the case of Yamcm JananlJum The OoUeofior of Tham 

and the Consenator of Fore^U as supporting his opinion that 
the smiad did not grant the soil Bui a more careful perusal of 

(1) 4 Bom* H. 0. Rep 7, A 0. J. (2) 6 Bom H. C» Bep* 191, A. C. J. 
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that case 'woidd have shown to him that the actual decision in 
that case was wholly inapplicable to the piosent case, inasmuoh 
as there w^ere not any such words employed tliere as “ the waters, 
the trees, the stones, the mines,” <S.c,, which we have here, and 
which, if they do not mean that the Government of the years 
1733-34 did intend that the soil, so far as. it could be regarded as 
vested in that Governmont, should pass, it is impossibly to say 
what they do mean, and he would also have found on perusing 
pages 199 and 200 of the judgment of Mr. Justice MelviU in 
that ease, that the result of it would have been the opposite of 
what it was if the sanad there had contained such words. 

There may, of cotuse, be, as there were in the hail in the case 
of Ridtonfl Edulji v. The Oolhdor of Thaita and the Qomervator 
o/ jR)resfe,0) such detailed provisions as may show that words, 
such as we have here, may be limited in their operation. The de- 
scription of the lands there aotually demised, and which did pass 
under the terms of the haul or lease, was so clear and detailed that 
it was held not to include forest lands. 

Whatsoever rights (if any) in the village of Nanej SaMdrs or 
Indmdars (it is unnecessary for ns to give any opinion now as to 
whether the KhoU could come within either of those denomina- 
tions) may have had, as against the State, at the date of the 
samd, have, no doubt, been saved to them, and even if they had 
not been expressly named in the sanad, would have remained 
intact, inasmuch as Government could not have granted away the 
rights of third parties. This is in accordance with the opinion 
lately expressed in giving the judgment in the Kanara Land 


Eevenue Oase(^> with respeot to the rights of raiyats holding a 
proprietary interest in lands. But it is not for the State itse?^ 
to say that, when, beside granting « a village,” which may possibly 
mean only the land revenue thereof, it also purports to grant the 
waters, trees, stones (or quarries), mines, and the concealed 
treasures, all of these words mean nothing but land revenue. 


IX m ;Eor a moment 




far as the plaintiff’s moiety of the village is conceined 
If 5^ it' i '' ^ 

to tf Moore’s lad. App. 29a ; 8. 0. 10 Gale. W. R 13 P Q, 

of Bombay, 13 Bom. 11. 0, Bep, 
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has suocee(?ed only to the territorial sovereign rights of the Raja 1875 

of Satara through the Peishwd, eoald establish as against the Hivji 

plaintiff that the right to mines in the plaictifl’s moiety of the 
village still remains vested in the Crown ? Such a contention ^ y 
could not be maintained. The same remark would apply to each 
of the other items expressly named in the samd as conferred upon 
the plaintiff’s ancestor, and those items are all indicative of an 
intention that the soil should pass. 

An enactment of a character so arbitrary as Act XXIIL of 1871? 
which purports to deprive the subject of his right to resort to 
the ordinary Courts of justice for relief in certain cases, ought 
to be construed strictly, and the Courts should not extend its 
operation further than the language of the Legislature requires. 

An instance of a reoent refusal by the High Court of Calcutta 
to give it any such extended construction is the case of SMA- 
sadee Masara Begum v. The QoHedor of BurdwanM'> We do not 
mention that case as similar in its facts to those of the present 
case, but merely as showing that the Court was careful to keep 
the operation of the Act within its proper limits. The present 
suit is substantially one in which the plaintiff, in respect of his 
ancient ance'-tral estate in land, and not in respect of any mere 
grant of land revenue, complains of an interference with his 
rights as proprietor ot half of the village of Nanej by the officer 
of the British Government which, as representing the YisMlgarh, 
claims the other moiety of ihe same village, and in pursuance 
of which interference the Mftmlatddr has collected rents which 
belong to and issue forth from the estate of the plaintiff as proprie- 
tor, and which rents in the Mamlatddr’s hands, the plaintiff 
alleges, are moneys had and received to his use, which he contends 
the Mamlatdar had not any right either to leceive or detain. 

The Aof (XXIII. of 1871) is intifuled “ An Aofc to consolidate 
and amend the law relating to pensions and grants by Government 
of money and land revenue.” Section 4 lays down that, “ except 
as hereinafter provided, no Civil Oonrt shall entertain any suit 
relating to a pension or grant of money or land revenue conferred, 
or made by the British or any former Government.” 

(1) 23 Oalo, W. B. 378, Oiv, Bui. 

» 720— c 
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And, besides its ordinary meaning, the expression grant of 

' ^’evenuo ” is declared by Section 3 to include “Iny 

mItolik in respect of any ri<dit 

prmlego, perquisite, or office.” ° ’ 

331^1^1 Ei- 

FDJiDjjbAi. meaning of the expression “grant of money or laud rove- 

nuG,” although thus expressly extended by Iho glossary of tlio 
Aot, M not of so wide a range as to iueludo a grant of the proprio- 
toijip of thn sml or any suit involving the rights of a proprietor 

0 e SOI ihe esislonco of this class of grants was known to 
the Legislature and suits relating to such propmetaiy rights would, 
we doubt not, have been expressly mentioned bad it been intended 
that the Aot should apply to them. We cannot suppose that the 
Indian Legislature contemplated the enactment of a measure of a 

scope so wide as, on behalf of the Mamlatdar, it has been con- 
tended belongs to this Act. 

With respect to the saving, in the saaad, of the rights of 
miUurs oxAInumdan, wo would refer to Vusadov PmuU y. Tho 
CcIMor^ Poona, W where such an oxeoption was held not to 
prevent the property in the soil, so far as it could ho regarded as 

Wg heon vested iu Government, from passing to the Ind,nddr. 

7 rested not directly upon the sanad 

g - ing lejuam, hut upon the construction of a decisiou of the 

W Commissioner (under Act XL of 1832 and especially Euie 

the vhole of the village of Yadgaiim, excepting only tho ridits 

tTnuedTn^“ ,,, 

d m inmi to tho male descendants of Bhau Maharaz ” and 
SITS'?' Schedule B., Eulo I. of Aot 

“landBj 

i„ to .oa i, ^ 

^,' 5 ; “ "“■ •“ - 

1 S''''.! ■' K l . ' 

,,<?),lpBoni. H. C.Bep.471. 
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dh\ and that the Collector had no right to open a quarry in, and 1ST 6 
take stone and sand from, the lands. lUrn 

^ A RAYAH 

We reverse the decree of the District Judge, and remand this Mahdlik: 
cause for a new trial on the merits by the District Judge. We 
, refrain from expressing any opinion on the question as to the right DiiSAi, 
of Qove:^nment to introduce the Revenue Siirvoy into the village 
of Nanej, or to attach the plaintiff’s half of that village, or, in 
short, upon any point in the cause, except the question whether 
Act XXIII of 1871 is applicable to this suit, the District Judge 
not having dealt with any other question. The objection founded 
on Act XXIII of 1871 to the jurisdiction of the Civil Court was 
not made on behalf of the Mamlatdar in the Court of the Assist- 
ant Judge, and, as we think, ought never to have been made. 

We accordingly direct the defendant to pay to the plaxntiS the 
co>sts of both appeals. The costs of the suit must he disposed of, 
as may be just, on the re-trial now ordered. 


[APPELLiTE CIVIL JUPJSDICTION,] 

GUECrSHIDGrAYDi bih BTJDEAGAYD'^ (PLAinripr ahb Appulbant) 

t;. BUDEAaAVDxlTI kom DYAMANG-AYDx-^l and othbbs {DErPHU- February 7. 

ANTS AND EESrOHDENrs).”^ 

Act iVb. XXIII of 1871, Sections S, 4, and 6 — Sitit for a declaration^ of 
plaintiff* s light to officiate as pahL 

A suit: for a declaration of the pkintxFs eli^ibililiy to officiate as patil of 
a Tillage is not prohibited by Act XXIIi of 1871. That Act should receire 
a strict construction, as being m derogation of the right of the subject to 
resort to the ordinary Civil Courts, 

Babaji v. Majaram (I. L, E. 1 Bom. 76) distinguished. 

This was a special appeal from the decision of C, Druitt, Assist- 
ant Judge at Dharwar, reversing the decree of A. M. Oantem, 

1st Class Subordinate Judge at the same place. 

The plaiutifl Gurushidgavdd brought this suit to obtain a decla- 
ration of his right to officiate by rotation as patil of the village of 
Lokur in the district of Dharwar. The defendants denied Ms 


^ Special Appeal Xo. S60 of },8f6. 
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right so to offloiate. The Suhordinate Judge ou the evidence held 
the plaintiS’s claim proved, and made a decree in his favour. In 
appeal the Assistant Judge reversed that decree, on a preliminary 
objection raised by himself, that the suit was not maintainable lu 
a Civil Oouit. The follov?ing is an extract from his judgment: — 

“Befoie hearing the caso the Court raised the preliminary 
q^uestion, — whether the action was not hatred by Act SXIII of 
1871 ? On this point I find that the claim is barred. Bospond- 
ent’s vakd aigued that this suit was for a declaration of a right 
to officiate only. He admitted, however, that there was a money 
allowance attached to the office of patil. This being tbe case, 
there can he no doubt, I think, that this is a suit relating to 
a grant of money within the terms of Section 4 of the Act, or, as 
is explained in Section 3, ‘ anything payable on the part of Gov- 
ernment in lespeot of an office.’ The suit is, therefore, barred ; 
see JSahji v. Bajamn I reveiso the decree and dismiss the 
smt.” 

The special appeal was beard by Westeopp, C. J., and Nakatbhai 
Hasidas, J. 

OhanasJiam Ntlkmt Nadlarni for tbe appellant : — The Assist- 
ant Judge was wrong iu applying the Pensions Act XXIII of 
187 1 to the present case. The suits barred by Section 4 of that 
Act from the cognizance of Civil Court are suits “ relating to any 
pension or grant of money or land leveaue.” The present is a 
suit for a declaration of the plaintiffs right to officiate as patil, 
and such a suit can be entertained and hied by a Civil Court : 
Ningangmda-v. BatyaiigmdaS^'^ The ease Babaji v. Bajarmn^^^'^ 
relied upon by the Assistant Judge, dearly shows, that although 
a suit against a oo-sharer to establish plaintifl’s right to a portion 
of any allowance paid by Government is barred imder the Pensions 
Act, without the oertifloate required by Section 6, yet a suit for 
a, share in land bestowed by Government and enjoyed free of 
.asSM^ent does not come under the provisions of that Act. This 
' appears more dearly from B 6 .'C 3 % Mr&yan Mmdm v. TU M&mkU 
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Shamrav Vtthal for the respondent. 

WrsTROpp, 0. J. : — The Assistant Judge Las misunderstood tke 
case of JBubaj% JSwri y. Rcijai am JBallal to which he refers, and 
the nature of this suit. This suit does not seek to obtain ^‘any- 
thing payable on the part of Government in respect of an ofSce, 
or eyen a declaration that the plaintiff is entitled to anything 
so payable, but seeks a declaration of the plaintiff’s eligibility 
to officiate as patil of Lokur. Such a suit is not prohibited by 
Act XXIII. of 1871, which, moreover, is an Act that should 
receiye a strict eonsti notion as being in derogation of the light of 
the subject to resort to the ordinary Oivil Courts : Rdvj} NdiAyan 
Mandhk y. The MdmlaUdr of Matndgii i. It was only so far 
as the plaintiff in Babajz Han y. Bajaram sought a de- 

claration that he was entitled to a share m allowances paid from 
the Goyermnent Treasury, that the High Court held that his Civil 
suit was affected by Act XXIII. of 1871. That suit was held to 
be sustainable so far as the inam lands were concerned. The right 
to officiate as an hereditary officer was not there in litigation. 
That case, therefore, is wholly inapplicable to the present case, in 
which the question of the plaintiff’s eligibility to officiate is alone 
in litigation, — a question which may be the subject of a Ciyil suit: 
Mngangavdd y. Satpangavdd. See also the judgment of this 
Court in the matter of an application for review of judgment 
and Babaji y. Nam. (^) 

We reverse the decree of the Assistant Judge and remand the 
cause for re-trial by the District Court on the merits. Costs of this 
special appeal to abide the result of the cause. 

Aofe.— The following is the case referred to above as the matter of an 
application for review of judgment in Regular Appeal JNo* 72 of 1S71 

The plamtifE, JMmdangavda, sued the defendants, Malangavd£ and the 
Collector of Kaladgi, to have it declared that the plaintiff was entitled to a 

case estatlwlies, 1st, that an admitted ownership of a share in tho lands appur- 
tenant to a paiilhb mtmi leads to Si.pnmd facie presumption of eligibility for the ofhce of 
paiil , and, 2ad, that the exercise by the Collector of his nght, under Act XI of 1843, 
to appoint one of several co-parceneis to officiate as patil is not a denial of the eligibihl^ 
of the others, and does not, therefore, give to the one so appointed a possession adverse 
io his eo-parceners. 

(1) I, L E, X Bom. 75. (2) Snpm p. 628. 

(3) 1. L. E h Bom. 75. (4) 11 Bom H. C. Eep* 2B2. 

(5) Regular Appeal I17o. 72 of 187X, decided 16th Fovembex 1874, Bnnied 
Judgments of 1874, p, 205. Beported mthe note infra. 
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1872. sliaro in a eertain patllM v{(tan and to officiate as patil in rotation tpitlx 

— the defendant Malangavda. Tlds defendant denied the plamiiE^s title, and 

^gatjdI ** pi^^ded iimitaiion, contending that LaxmangaycU, lus predecessor in office, 
t?, had 1)0011 appointed bj tlie Collector to act for life, that this appointment 
Laxniangavda a possession adverse to the plaintiif and Iiis ancestors, 
and that Laxmangavda bad died and bad been ancceeded bj Alakngavda 
more than 12 years before the institution of ibis suit bj the plaintiff. Tbo 
Assistant Judge, Air. Baber, found that the plaiutiit was a half sharer in tbo 
patilJci mtan, but bad lost bia right to officiate m turn with the defendant 
by lapse of time. On appeal to the High Court, Llotb and Eesibalu, J.!., 
amended the decree of tlio Lower Court on 17th June 1872, holding that the 
plaintiff’s suit was not barred by limitation, and that he had a right to 
officiate as paiU in rotation with the defendant Maiangavda. The latter 
applied for a review of judgment, and the application was disposed of as 
follows, by WssTEOPP, C . J , and ErnnALL, J., on Idth September 1872:-— 
It is true that it is stated m the judgment of the 17tli June 1872, that as 
it lay upon the defendant to prove that Lasmangavda’s death occurred with- 
in 12 years of the commencement of the su it, and he had not done so, this 
suit is not barred against either of the defendants. If the date of Laxman- 
gavda’s death were material to show that the suit was brought witlnn 
twelve years from that event, we thinb that it would lie upon the plaintilL 
and not on the defendant, to give such proof. But we do not thinh that 
time under the Limitation Act did begin to run from that event, or that the 
plaintiff’s cause of action accrued either then or in 1862, when Laxinangavd4 
was nominated by the Oolleelor as paid for life. Tlie phiintiffi, it is admitted, 
h an owner of a moiety of the lands appurtenant to the paitlki vatan^ and 
prirnd facie, as such owner, we are inclined to thinb, would be entitled to 
officiate as patil, if his eo-pareeners chose to nominate him to that office, or 
if, on the parceners differing as to which of them should officiate, the Gel* 
lector thought fit to exemso his power of selection under Act XLof 1B4S in 
favour of the plaintiff, when the voters cannot agree— in other words, tlio 
plaintiff, as such owmer of a moiety of the lands ajipendant to the mtan, 
would be eligible for the office of j?aiiL That presumption of eligibility grows 
into proof when accompanied, as it is here, by satisfactory evidence of an 
actual enjoyment of the office of patil for five years by the plaintiff ’s brother 
JeliangavdE from 1847 to 1862, In 1852, Laxmangavdi, on the expiration 
of '£ellangavd4’B appointed term of five years, was, on the parceners being 
ufiahie to agree as to who should be the nextoffleiator, appointed, under Act 


XS, of 1843, by the Collector to officiate for life. It ia true that 
|afr44 seems iiam to have put forward an apparently fabulous story as to 

B y duress to sign the nomination of Yellangavda in 
^Lamtogavda then said so, does not make the 
of selection in 1864 an act adverse to 
|M|^|t|gJve4%p my ti we 

to select sera:^ 
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parceners as a denial ol tlie eligibility of all of those whom he passes orer, 
we should be giving to Act XI, of 1843 an effect never contemplated by the 
Legislature, until 1869 has it been proved that anything took place 
which had the effect of rendering the of&ciator’s possession adverse to the 
plaintiff. Then the Collector, at the instigation of the defendant, would ap- 
pear to have removed the plaintiff’s name from the Government books as a 
sharer ip the patilship, where it had, up to that time, stood. The suit has 
been brought promptly after that occurience and is within time, Eor these 
reasons, we discharge the rule oiisi for review with costs. 

The following is the case of JBahaji v. Nana referred to above t : — 

Babaji suedXana and others to have it declared that he was entitled to 
a one fourth share in a oextsan patilJd vaian, alleging that his name had been 
removed by the Eeveniie authorities from the Government books, and that 
he had been referred bv them to a civil suit to establish his right. The 
Subordinate Judge dismissed the suit on the ground that the plaintiff had 
shown no cause of action. This decree was affirmed by the District Judge, 
Mr. Mactiei*, who held that the plaintiff’s claim was barred both by limit- 
ation and by the decision of the Eevenue authorities under Act XI. of 18.i3. 
The appeal against this last-mentioned decision was heard by WssTEOprjC. J,, 
and West, J., on 2lst February 1876, and the following was the judgment 
of the Court : — 

The first question for consideration is, whether, when the plaint was filed, 
this suit would lie in a Civil Court, The learned District Judge^ on the 
anthority of Ahaji Bankroji Bliosle v. Niloji Baloji BlmLetO) held that 
it would not He. That ease, however, was a suit seeking a declaration that 
the plaintiff was the Vadil amongst the holders of B^patilhi vat an and, as 
such, entitled to be appointed the officiating paiil in preference to the 
others^his right to be a sharer not being disputed. That right of the plain- 
tiff to be a sharer being admitted, this Court was, and is still, of opin- 
ion that there was not any jurisdiction on its part to declare him entitled 
to a preference over his co-sharers. There was not then any custom of 
succession to the patilship by primogeniture alleged or one confining the 
succession to a particular branch, and it, therefore, lay with the sharers 
to elect the officiator from amongst themselves, or, if they could not agree 
in such election, it lay with the Collector to nominate an officiator — Sec. 
4, Act XI. of 1843. Tesaji Apaji v. Temji Mhalojii^) was a similar case. 
The present case differs from both of those cases, inasmuch as here the right 
of the plaintiff to the vatan, or any interest in it, is positively denied by 
the defendant Anandrar in his written statement. "What the idaintiff 

+ The point here decked was that though the Court has no jumdiction to declare 
an admitted sharer an a pattllct entitled to a preference over his oo-shaiers m tbo 

enjoyment of the ofhee of paitt^ yet where the plaintiff sues to establish a right, denied 
by the other co-shaiers, to a share in the mtan and ehgibiliiy for the office ofpahl^ the 
^Yii Comt has juiisdiction to adjudicate on the claim. 

(1) 2 Bom. H. C, Bep. 342. (2) 8 Bom. H, 0. Bep. 36, A. 0. J. 
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deraands is not a declaration tliat lie lias aHglit preferable to that of the 
" other sharers, but that he is a sharer, and eligible to fill the office of 
patiL In Regular Appeal 67 of IBTL decided on the 13th March 1871, 
where tho Collector had turned the plaintiffi out of the patilship, on tha 
ground that the Indmddr had no right to appoint him to the office, tha 
plaintiS's claim was that he was» as a sharer in the mtafi, equally eligible wdth 
the first defendant to fill the office, and that the latter had not m ex'^ 
elusive right to officiate. This the Court declared, but declined to subject 
tho Collector (tho second defendant) to any stress to nominate the plaintiff 
to the office or the co-sharers to elect the plaintiff to it. And MngangmM 
T, Satqjangavdai'^) affirms the same principle, ma,, that a suit will lie for a 
deelaration that the plaintiff is eligible as a co-sharer in an office for nomi- 
nation to it, where his title to be so regarded is denied. We, therefore, do not 
concur in the view of the learned District Judge, that the suit will not lie. 

The point next to be considered is, whether the suit is barred by lapse of 
time. The facts necessary for the determination of this issue are not before 
the Court The plaintiff indeed says that since A.D. 1818, his father's name 
has been taken of, i,e,, omitted from tlie ; but he does not say at what 
time, since 1848, that happened, nor is there any finding by the Courts below 
at what time the name of the pkintif’s father was omitted from, or taken 
of, the Collector s books or register as a sharer in the vdian eligible for office 
as or when such omission or removal became known to the plaintif . 
The plaintiff states that "Mvo," whereby we understand him to mean either 
his father or himself, officiated in 1810-47 faspatiL TVhether this is a fact 
has not been found by the Courts below. Nor has it been ascertained by 
these Courts in what manner the persons who did officiate were nominated 
to that duty. If they, or any of them, were elected by the sharers in the 
mtmi, it ought to be ascertained whether the plaintiff voted or took part in 
such elections or any of them, and whether his right so to do “was denied, and 
if so when. We cannot agree with tho contention of tlio dcfeTidant Anand- 
rav, that iho ground attributed to tliO Collector for denying the plaizitiffik 
eligibility, w., that the pkintilf or his hUher had not officiated within two 
years before the annexation of Satara by the British, is valid. The pkintiffi 
alleges, as we understand bis plaint, that he is in izossession of a fourth shai^e 
in the vatan and of the manpan^ Whctlier this is true has not been found by 
the Courts below ; if true, it creates a presumption of eligibility to tho office 
of paiiU which may have, however, been repelled by evidence of exclusion 
from Ahe patilship by adverse possession of his opponents, 

- -iWe, cannot agree in the oontention of the plainti^’s pleader that the case of 
rid as. reported, governs this case. It does not appear on tho 

, whether there had been any alienation by the plaintifE's 
s^r not. ’ Tf there had , been an alienation, add tho 
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were in poSBcssioUj we can well understand how the decision then made 
was arrived at ; but it would not, so far as we can at present perceive, he 
applicable to this ease. Ko doubt if A, being the incumbent of a service 
vatarit have alienated it, his heir B, although more than 12 years may have 
elapsed between such alienation and the death of A, would be entitled to 
recover the mia%, inasmuch as A’s alienation would, under Beg. XYI, of 
1827, Section XX., 01s. 1 and 3, be invalid as against hia heirs ; but under 
the interpretations of the Sadar Adalat of that Eegulation on the 23rd 
February 1831 and the 5th December 1834, the prohibition against aliena- 
tion in it did not extend to an alienation for any period not exceeding the 
lifetime of the vata7idar. No doubt, if a conveyance by an hereditary 
officer purported to give to the alienee a greater estate than one for the 
life of the alienor, the Court would, under the Eegulation, have cut it 
down to an estate for Ms life. The heir's title to the land would not accrue 
until the death of A (the alienor), and the possession of the alienee would 
not be regarded as adverse to the heir, inasmueh as it would he a possession 
in no wise inconsistent with his title so long as the incumbent A lived. 
But, from the moment of A’s death, the possession would be adverse to B, 
and, if B suffered 12 years from that event to elapse without bringing his 
suit to recover the land, we thiah not only B himself but also B*s heir 
would be barred by the Limitation Law applicable to this case, Act XI Y 
of 1859. To hold otherwise would be to put an end to the law of limita- 
tion altogether as to vatms appendent to hereditary offices,-— a course 
which we do not see any valid ground for adopting. The incumbent of a 
service restrained by Beg. XYI. of 1827, Section 20, from alienating 
the mtm as against his heirs, is in a position parallel to that of a Hindu 
widow, who, except for certain special purposes, cannot, as against the heirs 
of her husband, alienate his immoveable property. Her alienation, except 
for such special purposes, is effective only to the extent of her own limited 
interest as widow, yet she completely represents the absolute estate in the 
immoveable property, and, under certain circumstances, the law of limita- 
tion might, during her incumbency, run against the heirs to the property 
whoever they might be^ mde^er Sir B. Collier when giving the judgment 
of the Privy Council in Mussumat JBhaghuUi Daee v. Ohowdr^ Bolamth 
and per Peel, C. in 2 Taylor and Beil Eep. 281, 282, and 

V, GamtibaLi^ 

We reverse tho decree of the District Judge and remand this case for 
re-trial on the merits. The main questions for determination on such re- 
trial will be, 1st, Whether the plaintiff is a co-sliarer in the fatilhi vatan — 
2ndiy, Whether this suit is barred by the law of limitation* In arriving 
at findings upon these questions, the re-trying Court will be assisted by a 
consideration of the points already indicated in this judgment. Costs through- 
out must abide the final result of the re-triaL The re-trying Court is to be 
at liberty to take such additional evidence as may be necessary and proper. 

(1) L. B. 2 Ind. Ap. 266, see p. 261. 

(2) 8 Bom, H. C, Bep. 140, O. 0. J.,p^ Westropp, 0. J,, pp, 166 to 167. 

B. 720-rf 


1876 

BaBUI 

■y. 

NiLJSTA. 



m8 


THE INDIAN LAW BEPOETS, 


[YOL. I, 


[APPELLATE CIVIL JURISDICTION.] 


JSU Ml MABEOB CBLiimiTT Am ATvmLim) BITLAKIII CHAKU 
December (Defekdakt xm BjCbPOKBriifr),’' 

Declaratory Decree-^ Court JFtcv Act TIL qflBTO, flecttou i, Bcltcdule It ^ 

Art, Ti^ Chn'^es Z ami ^^Vahiatton of suit--*^Bomhay Cml CoitHs Act 

XIF» o/lSWf Section 2i---Jiirudtdmi — Froceiurc-^Mciurn of plabd-^ 

Civil Frocidure Oodct Act VIII* f/1850, Section SO. 

A Subordinate Jndge of the 2ncl class lias no jurisdiction to entertain a 
suit for the declaration of tiie plaintiff’s title where the pjropeitj m respect 
of which the declaration is sought exceeds Es. 5,000 in Talue. 

The law may lay down, for purposes of reyenue, cortam rules for the 
raluation of suits ; hut such yaluation cannot be accepted as a enterioa of 
the actual amount or yalue of the claim upon which the jurisdietiou of a 
Court depends. 

Whether a suit he merely te obtain a decree, declaratory of plaintiff's 
title to, or whether it be to establish his title, coupled with a prayer for 
possession of, the rights of a deceased person, the inheritance is the object 
in dispute. 

The actual value of the estate, to which the plaiotilf claims to be entitled, 
and not the value which it may eventually represent to ihe plaintiff, is tho 
value of the subject-matter. 

Where the Appellate Coiiri decides that the Lower Court had no juris- 
diction to entertain the suit, it should return the plaint to the piamtilC, m 
order that it may be presented to the proper Court. 

Tms was a special appeal from the decision of J. W. W'alker, 
Assistant Judge at Ahmedabadj reversing the decree of the 2Ed 
Class Subordinate Judge of the same place. 

Bai Mahkor sued to obtain a deolaratioxx that she was the 


heiress of Bai Adat, widow of one Kirp4mm Yeniriim, and that 
as such, she was entitled to inherit the widow^s properly. The 
plaint was engrossed on a stamp of ten rupees, and assessed the 
value of the suit at Es. 99. The action was filed in the Gotirfc of 
the 3itd Class Subordinate Judge of Ahmedahad. The value 


df the' jJroperty, left by Adat, and to which Mahkor sought by 
|i$t to obtain a declaration of her right as heir, was estimated 
Rs. 5,0'00. The Subordinate Judge held both the 
he heirs of the deceased, and both 
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threw out: the plaintifl’s claim on the ground that the first Court 1874. 
had no jurisdiction. He remarked:— Bii MiuKOB 

A preliminary point is raised hy the defendant’s pleader, -j^xizizui 
namely, that the Lower Court had no jurisdiction to try the suit, Chaktj. 
inasmuch as the property involved is over Es, 6,000. 

^‘The suit was heard by a Subordinate Judge of the 2nd 
Class, and, therefore, under Act XIV. of 1869, Section 24, if the 
property involved is over Es. 5,000, ho had no jurisdiction. It 
is admitted by the plaintiff’s pleader that Bai Adat’s property 
exceeds Es, 6,000 ; but it is urged that the Court has not to look 
to any property in this case, as a declaratory decree alone is 
sought. The plaintiff has recorded the decision of the District 
Judge on an application for a certificate of heirship to Bai Adat, 
and the deceased’s property is there estimated at Es. 8,000. 

Exhibit 11 is proved, and from that it also clearly appears that 
Bai Adat left the property exceeding Es. 6,000. 

^ The effect of a declaration of right in the plaintiff’s favour 
would, it is clear, be to give her possession of the property, so 
far as the defendant is concerned ; for, on a suit by the plaintiff to 
obtain possession, it would not be competent to the defendant to 
contest the plaintiff’s right. As held, therefore, by this Court 
in several recent oases, it follows that the Lower Court had no 
jurisdiction ; it is not competent to a Court to make a declaratory 
decree in a suit where it could not grant consequential relief, if 
asked to do so. Here the Lower Court could not have enter- 
tained a suit to recover the property, and, therefore, it is in- 
capable of making any binding declaration of right affecting that 
property. 

The contention that no property is in^ olved is merely verbal, 
depending on the form the suit has been made to take. The 
only possible ^consequential relief’ in the case would be the 
award of B^i Adat’s property. And I may remark that, if it 
were true that no property was involved, then the plaintiff would 
not be entitled to a declaration of right; for, as laid down in a 
similar case, Mamsurn MiUer v. BahhaldosB^^^'^ Civil Court 
has no authority to make a declaration as to the validity or other- 


(1) 11, Calc. W. E. CiT. Bui 412. 
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1874. wise of a marriage wheie no question of pioperfcy depends there- 
Bai Mahkoe ^ reverse the decree of the Lower Court. All cosis on the 
® plaintiff.” 

(Sak™ The appeal was argued before Kumb-all and NA^ABnAI 
Haeidas, JJ. 

Nagindds Tulsidas, for the appellant, contended that the 2nd 
Class Subordinate Judge of Ahmedabod had jurisdiction' to en- 
tertain the suit ; or if that Court had no jurisdiction, as hold by 
the Assistant J udge, the plaint ought to have been returned to 
the plaintiff for presentation in the proper Court, and not re- 
jected, as had been done by the Assistant Judge. 

Dhiragldl Mathuradds (G-overnnient Pleader) contra : — ^The 
value of the subject-matter in dispute in a suit should be estimated 
for purposes of jurisdiction, not according to the rules of the 
Court Fees Act, but by the actual market value of the property in 
Suit: Jeebrdj Singh v. Inder/eei MaMoon^'^^-, Nanhoon Singh y. 
Tofanee Smgh^^^; Baboo Lelraj Ray v. Kanhya Bmyld'^'^; 
Thiagar&ja Mudali v. Ramanuja 0/mrryS^^ 

Kembalu, J. : — ^The suit in this case was instituted in the Court 
of the 2nd Class Subordinate Judge of Abmedabad to obtain a 
decree declaratory of the right of the plaintiff to inherit the pro- 
perty of one B4i Adat, widow of Kirparam Veniram ; the claim 
was valued at Bs. 99, and the plaint was written upon a stamped 
paper of the value of Es. 10. The defendant denied the plaintiff’s 
title, and claimed to be himself the heir, and the Subordinate 
Judge found upon the merits that the plaintiff and defendant wore 
OQ-heirs. Against this decision both parties appealed to the Dis- 
trict Court, when the Assistant Judge, who heard the appeal, find- 
ing that the property left by the deceased exceeded in value 
Bs. 5,000, held that the Court of the Subordinate Judge, 2nd Class, 
had no jurisdiction to entertain the suit, and on this preliminary 
objection reversed the decree of the Suboidinate Judge, and threw 
out the jdaintiff’s claim with all costs. The plaintiff now comas 
to this Oanrt on special appeal asking to have the ruling of the 
Bet aside and a judgment passed upon the cause. 

108s S. C. li! Banff. L. E. 16. Nrtte /IIl 
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The question is was the Assistant Judge wrong in holding that 1874. 
the Court oi a Suhordinate Judge of the 2nd Class was not com- bIiMIhs 
petent to try the suit ? Bui-Ikhi 

By Sechon 24 of the Bombay Civil Courts Act (XIY. of 1869), Chaku. 
the jurisdiebion of a Suhordinate Judge of the 2n,d Class is declar- 
ed to extend “ to all original suits and proceedings of a” civil 
nature wherein the suhjeot-matter does not exceed in amount or 
value five thousand rupees.” Bor the appeUaut it is argued that 
the subject-matter of the present suit is mi the property of the 
deceased, all that is sought being a hare declaration of title 
without consequential relief; and reference is made in oonfiim- 
ation of this view to the Oomt Bees Aob, which prescribes a fixed 
fee for plaints in declaratory suits where no relief is sought on 
the ground that it is not possible to estimate at a money value 
tM mhject-mtier in dispute (see Section 4 of that Act and also 
Schedule 11., Art. 17, els. 3 and 6). On the other side it is con- 
tended that the Court Bees Act, which was framed for purely 
fiscal purposes, is not available as a guide in determining a ques- 
tion of jurisdiction ; and as a decree upon title would he conclu- 
sive between the same parties in any subsequent suit for possession, 
the propeHtf invoh-ed must be taken to be the subject-matter in a 
declaratory suit. 

W© tHuk tke respondent’s okjeotiou to the use of the Court 
"Fees A.ot iu asoertaiuing value for the purpose of jurisdiction 
is sound. Tk© law may well lay down for purposes of revenue 
oerlam fixed rules for tke valuation of suits ; but obviously such 
valuation cannot be accepted as a oriterio n of a matter of fact 
guok as tk© actual amount or value of a claim upon ■wkich tke 
jurisdiction of a Court depends. See on tkis bead tk© remarks 
of Sit J. Oolvil© in JBfzhoo Lekvaj JiStOy othcT^ v. Mhuhyct 8iuyh 
md otUrsP and also tke judgment of Couch, 0. J., w Jeehraj 
Singhs* I^^derjeei Mahtoon^) and tke ruling of tke Full Bench 
of tke Madras High Court in Thagaraja Miiilak v. Mmamga 

In order to test tke jurisdiction of a 2nd Class Subordinate 
Judge, vekioh, as we have seen from tke section oi tke Civil 

(l) L. B. Ind. Ap. BIT. (2) la Cak. W. B. 100 Oiv. BuL 

{^) 6 Mad. 11, 0. Uftjx 161, 
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1874. Courts^ Aot above quoted is subject to a peemiary limifatioti we 
Bir Maheoe tave to determine definitively wliat is the subject-matter^^ of 
BoiIjeui present suit ; for if tbe Assistant Judge was right m holding 
Chakij, that the property involved is its subject-matter, wo aie bound 
to accept bis valuation ol tbe property as conclusive of tbe fact 
of jurisdiction. 

We do not think there is much force in the appellant’s argument 
that a distinotion exists between a suit to have a deelaration of 


right and a suit for possession dependent on that jight, and that 
the object of such a declaratory suit being merely to establish the 
fact of a right resident in the plaintiff, that right and not the 
property (the posseessioa of which can only bo obtained by a sub- 
sequent suit) is the subject-matter of the suit. It appears to us 
perfectly clear that whether the suit be merely for a decree de- 
claratory of title to, or whether it be to establish title coupled 
with a prayer for posession of the rights of the deceased person, 
t/ie mhentance is the object in dispute. For the pmpose of assess- 
ing the stamp duties leviable on plaints a distinction no doubt is 
drawn by the Legislature, and the reason for this is intelligible. If 
a person desires merely a declaration of his title an arbitral y fee 
is fixed, but if possession of iiroperty itself is sought, a ioo is 
charged according to the amount or value of such property ; but 
tbe question of jurisdiction does not rest on the whim or will of 
the suitor : the amount or value of the property involved must be 
taken as the test of jurisdiction (where theie is a pecuniary limit 
prescribed by law) quite apart from the remedy sought ; to hold 
otherwise would be to admit this anomaly that a Couit might be 
competent to determine bare title to property ond yet would not 
have jurisdiction to consider the right to possession although the 
decree as to title would be conclusive on the superior Court when 
trying the possessory suit. It is true the law {mile Civil Procedure 
Code, Section 16 ) allows the Courts without granting consequen- 



quential relief if lie asked for it, as, for instance, wliere an abstract 16 
decision on the point is asked, plaintiff being either in full pos- 33^3. 3^1 
session or out of possession beyond the statutable period for the 
institution of suits. On 

Lastly, the appellant argues that it is not proper to take the 
value of the deoeased^s estate as the value of the subject-matters 
seeing that it may possibly be charged with debts and legacies 
which would considerably reduce the amount coming into his 
hands. With that the District Court had nothing to do. The 
plaintiff asked to be declared entitled to the inheritance ; and in 
considering whether the claim was properly valued, the Court ob- 
viously could not estimate the value the estate might eventu- 
ally represent to the plaintiff. 

We think, however, that the lower Appellate Court should 
have done what the Court of first instance was bound to do under 
the circumstances, and have offered to return the plaint to the 
plaintiff in order to its being presented in the proper Court. In 
confliming, therefore, the decree of the Lower Court with costs 
on the appellant, we order that she be allowed to have the plaint 
returned to her. 


[APPELLATE CIVIL JUISDICTION.] 

KXLir Bm BHIWAJI (Devehoaot a3!ti) ArpEnnAHr) v. YISHBAM i 
MAWAJI (PirAiKTirr Aisrn Febr^ 

Com't ^ees* Act VJJ, of IS 7 O 3 iSehetIule IIj A^Urle 17, Clmises 1 
Vahahon of suit — Jiinsdiciiofi^Act VIIL of 1859, Sect ions 5 cmd^6 — 
^omba^ Civil Courts Act XIY* oflSdQ^ Bection 24, Qlame 2 — 

Act rilL of 1859, BeoUon 376. 

3?or the purpose of determining the question of Jurisdiction, the valuation 
of a suit should he computed according to the market value of the subjects 
matter of the suit, and not according to the special rules appiicabie to 
valuation fixed in Act YII. of 1870. 

(1) this point see also the judgment of Westropp, L, in Beattie 

V. Jethm Bmgarsi (5 0. Bep. 152, O.C.J.), where the question ii^ 

fully discussed and the authorities collected at pp. 168 et seg^^ 


* «-no/»?oT ^17 A lS3i7« 
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Wanloon Bing% v. Tofctnee Singh (12 Beng Z. Jeehraj Singh t. 

Inderjeei MaUoon (Ihd, 115, Sote IJ, and Mahlor r. Zuldhhi Gkaha 
538) followed. 

PiKHBY, J — A review msj be admitted on mj ground, whetlier urged 
at tbe oiigioal bearing of the appeal or not, wbenever tbe Court considers 
that it IS necessary to correct an evident error or omisfeiou, or is otherwise 
requisite for the ends of justice, following Okntamam JBal v. Pgan Mohm 
MooJcerjee (6 Beng L E., 126), /S~ 


This was a special appeal from the order of W. M. Ooghlan, 
District Judge at Thana, reversing the order of Omsetji Eastamji, 
2nd Class Subordinate Judge at Ealy4n, 

The facts of the case are briefly these. The house in dispute 
Lad been sold at a Court’s sale in execution of a money decree 
against one Dharamsi Dungarsi, and purchased by the defendant, 
Edlu Bhiwdji, for Es- 175. The plaintiff Vishr^m Mawaji, who was 
in possession, having resisted the defendant in obtaining pos- 
session of the house, the latter, under Section 268 of the Civil 
Procedure Code, applied for the removal of the obstruction. 
Kalu succeeded in his application, and Yishrdm was referied by 
the Court to a regular suit to establish his right to tbe property 
in question. Vishram aeoordingly brought the present suit un- 
der Section 269 of tbe Code, and prayed that the summary order 
might he set aside, and that he might be declared entitled to 
retain the house in Ms possession. The plaint was written on a 
stamp of the value of Es. 10. The plaintiff’s pleader, however, 
admitted, in answer to a question by the Court, that the market- 
value of the house was above Es. 5,000. On that admission the 
Subordinate Judge held that the estimated value of the suh- 
jeot-mater of the suit, as illustrated in Clause 4, Section 26, of the 
Code, exceeded Es. 6,000 ; and that, therefore, under Section 24, 
Clause 2, of the Bombay Civil Courts Act XIV. of 1809, he had 
no lurisdiotioa to entertain the suit. He, however, held that 
tt^esfaanp duty, Es. 10, paid by the plaintiff on his plaint w® 
l&ient unde;p the Court Pees’ Act TIL of 1870, Schedule II., 

' ll'ijCflauses 1 and 8. But he was of opinion that the 
prthe purposes of the Court Pees’Atit was 
use of deter) 





V uu. X.J 


J5UmJ5AX DJaJKrJLaC). 


In appeal, that order was reversed by the District Judge. He 
was of opinion, that as the plaint was properly stamped with a 
stamp of ten rupees, the claim was within the Subordinate Judge^s 
jurisdiction, and that the latter Court had no concern with the 
value of the house in question. 

The defendant Kalu preferred a special appeal against the deci- 
sion ofc the District Judge, and the appeal was heard in the first 
instance by Gibbs and Pinhey, JJ , on the 28ih November 1873. 

Vishnu Grhanashmn^ for the appellant, contended that the Sub- 
ordinate Judge, refusing to try the suit on the ground of want 
of jurisdiction, was perfectly correct, and cited in support of his 
contention Jeehraj 8%ngh v. I%derjeet Mahtoon^^^'^ and Nanlmn 
Singh V. Tofemee SmghS^'^ 

Eao Saheb V, N, Mandhh^ for the respondent, was not called upon* 

Peu'Cijkiam: — T he Court confirms the order of the Lower 
Appellate Court, with costs on special appellant. 

Vishnu Ghamsham on the 25th Eehruary 1874 applied for a 
review of the above decision to Piniiey, J. (the other Judge, Mr, 
Gibbs, having in the meantime ceased to be on the Bench of the 
High Court, in consequence of his appointment as a Member 
of the Governor’s Council). The review was sought on the follow- 
ing, among other grounds: — (I) A suit ought to be valued for 
the purpose of determining the jurisdiction of a Court, not accord- 
ing to the special rules prescribed in the Court Pees Act, but 
according to the market value of the property claimed. (II) The 
decision is contrary to Act XIY of 1869, Section 24, Clause 2, and 
Act YIII of 1859, Section 26, Clause 4. A rule nm having been 
granted on the 14th August 1874, the same was argued before 
PiNHEY, J., on the 25th September 1876. 

Pandurang JBakhhadm appeared to show cause against the rule. 
The grounds on which the review is sought, are either those urged 
at the hearing of the special appeal or new grounds. But a review 
is not to be granted on such grounds, as ruled by the Caleutfea 
HighOouit: Jmah Ah v. Ohundee Churn and Eajendro 

Protab Bakee v. Bhowahul A review is not allowed on 

(i) 18 Cale. W. E. Cit B lOl , S. C 12 Beng L B. 115, Hote(l). 

<2) 20 Calc W. E. Civ. B. 3S, B, 0. 12 Beug L. B 1J3. 

(3) 11 Calc. W. B. Civ. B. 202 m U Calo. W. B. Oiv. B 105, 

B 46—1 
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V. 
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Mawa: 
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1877 tie ground that tie autiorities to wHch tie attention of tie Coiut 
KlLirBiir called were not cited at the fust trial Mllem v 

BhiwIji Sas/ieer ») As a matter of tact, the grounds of the present apph- 
VisheIm cation for review were suffloiently argued betore and considered 
Mawaji. py two Judges, who unanimously came to the conclusion that the 
Subordinate Judge had jimsdiction to try the claim Tie learned 
pleader also referred to Dwarkamth Doss v. McmieJ, Chundcr 
Dosi,^^'> Nolee KisUn v. Bhl Penluid,^^) Shama C/nim Chucker- 
iuUy T. Bindabim Olmndir EoyN‘'^ Prosimnonath DvU v. Judoo- 
nath Paul,(^) Boy Meykraj v. Bipjoy Gobmd,is) Nnshnarav Vm- 
latesh v. Fmudev Amnt,^^) Motichand Jmehand v. Dadahhat 
Bestonjt <®) 

Vishnu, Glmiashm appeared in support of the rule:— The 
authorities of the Calcutta High Court, cited in support of the 
poistion that a review should not be gianted on points already 
discussed and decided at tie original hearing of a case, nor on now 
points, must he regarded as oveiiuled by a Pull Bench decision 
of that Court in the case of Clmdamam Bal v. Pyan Mohan 
MooUijee What the Court has to consider and decide is, as 
lard down in that case, whethei a review is necessary to correct 
any evident error, or is othenvise requisite for the ends of justice. 
The other autiorities quoted do not apply to the present case. 

In making the rule absolute, Pinhey, J , said •— [ am of opin- 
ion that the rule msi for a re-hearing of this special appeal 
must be made absolute. I entirely concur in the ruling of the 
Calcutta High Court in Chmtamam Pal v. Pyan Mohan 
Mookerjeefi^'^ And as the estimated value of the house, which 
is the suhjeoi-matter of this suit, is more than Bs. S,000, I am 
of opinion that the 2nd Class Suhordrnate Judge at Kalyan had 
no jurisdiction to try the suit. The application for review is, 
therefore, admitted, and the special appeal must be set down for 
te-hearing. Costa of this appKoation to foUow the result of the 
fcial. 

spedal appeal^ acoordinglyj was re-heard by Wjssxboi»Pj 0 
>03^ HabidaSj OH the 14t3i of [Pebrnary J.877, 

Galo. 184, Sa 0. 24 Cal, W. B. Cm Enl. 382 

nibidm 

u Boisx, H a Bep. u. m lud. 

"i f Q BoAg* fbv X 26 , 
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¥%dmu Ohanasham relied upon the authorities already cited. 
Pandurmg Bahhhadra^ for the respondent, lelied upon the 

two cases Kn^hmrav v. Ycmde^^'^ and Motichand v. DadabhmS^^ 
He also contended that the market value of the house must he 
taken to be the price paid by the defendant, Es. 175. 

WEsnuorp, G J This Court, on the authority of the Calcutta 
oases Ncmhoon Singh v. Tofanee Smgh^^'^ and Jcehaj Smgh v. 
Inderjeet Mahtoon^^^^ and of Bai Mahlor v. Bnhlh Chahu^^^^ 
leverses the order of the Distiict Judge and restores that of the 
Subordinate Judge with costs; but, in accordance with the course 
followed in the last-mentioned case, directs that the plaint be 
returned to the plamtiff in Older that he may, if so advised, pre- 
sent the same in the proper Court. 


[TESTAMENTARY AND INTESTATE 
JURISDICTION.] 

MANICKBAI, Applicant; HOEMASJI BOMANJI, Cavjdatoe.^ 

WiU^^AcJcnowledqment of signature hy Ustator— Indian Succession Act (X 
of 1865), Section 60, Clause B — WilU Act (1 Yic ^ Cap 26), Section 9 

It IS a sufficient acknowledgment by a testator of Iixs signature to kis will 
if he makes the attesting witnesses undei stand that the paper which they 
attest IS his will, though they do not see him sign it, or obserye any signa^ 
iure to the papei which they attest, proTided that the Coiu’t is satisfied that 
the tesLator’s signatuie was on the will when the witnesses attested it. 

The applicant, as widow and executrix of Bomanji Burjorji 
Shroff, propounded as his last will a document bearing his signature 
and those of two attesting witnesses, who identified the document 
as one which they, at the request of the testator, had attested 
in the office of Messrs. Ealli Brothers, where they and the testator 
were all employed. They both said that, before they attested it, 
the testator told them that it was his will, but that he did not 
sign it in their presence or read it to them. One said he could 
not remember whether he saw the testator’s signature, or any 
^ In the matter of the last will and testament of Bomanji Burjorji Shroff. 

(1) 11 Bom. 3EE 0. Kep. 16. (2) 11 Bom. E, 0. Eep. 186. 

(8) 12 Beng. L. E. 113, (^) 12 Bong, L. E. 116. Supm p. 63a 
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writing, on the paper when he attested it, hnt if he did, he did 
not paitionlarly notice it. The other said he was quite sure he 
did not see the testator’s signature, as the paper was iolded in 
such a way that he could see no writing whatever on it. The 
evidence of the testator’s widow went to show that, hefore start- 
ing for the office of Messrs. Ealli Brothers on the morning of the 
day on which the other two witnesses attested the will, the' testator 
wrote and signed his will at home, and then took it with him when 
he left the house to go to tho office. 

The caveator opposed the grant of prohate to the applicant 
mainly on the ground of undue execution. He also alleged that 
the testator had executed another subsequent wOl, hut of this there 
was no evidence. 

On these facts Marriott, Advocate General (Acting), and In- 
vermfy, for the applicant, contended that there had been by the 
testator an acknowledgment of his signature sufficient to satisfy the 
requirements of Act X of 1865. The testator said; “This is my 
will;” that is equivalent to saying “the signature on this paper 
is mine,” for without his signature the paper could not he Ms will. 
The evidence riiows that at least it is more probable that the 
signature of the testator was on the paper when the witnesses 
attested it than that it was not. If so, an acknowledgment by 
the testator that the paper is his will is a sufficient acknowledg- 
ment of Ms signature, though the witnesses do not see Mm sign 
it or notice his signature on the paper when they attest it: 
Cooper V. Sookeii,^^^ GwiUm v. QioiUm,^^^ Smith v. Smith, BeclcU 

V. SoweM't 

Latham and Farran for the caveator Act X of 1865, Sec- 
tion 50, requires the personal acknowledgment of the testator, 
whereas the English statute (1 Yio., Cap. 2G) requires merely the ac- 
knowledgment. The introdueiion of the word “personal ” into the 
Indian Act diows an intention to partioulaiize more strictly tL ».ti 
&e English Act what has to he done by the testator, and, therefore, 
the lOaaes on the English Act cannot be admitted aa authoriries in 
I thb commotion of the Indian Act. The oases cited by the other 

Nlmre^ theie^ is a oonflid* between the 
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eyidenee of the witnesses and the facts and circumstances of the 1877 
case, the Oonrt may attach greater weight to the presumption to 
be drawn from the facts and circumstances than to the eTidence 
of the witnesses: IloU v, Genge^^^^ Fmlier y. Fopham^^^^ Or oft v* Bomanji. 
Crofts^) 

Imeffrity in reply : — Iloit y. Qenge^^^^ and Fmher y. Popham^^'^ 
do not apply, because in neither of those cases did the testa- 
tor inform the witnesses that the paper which they were attest- 
ing was his will. In Croft y. Croft^^'^ the evidence clearly estab- 
lished the undue execution of the will. The introduction of the 
word personal’^ into the Indian Act makes no difference, unless, 
perhaps, in such a case as Inglemnt y. InglemritP'^ 

Gueen, J. : —The question for decision is whether, under the 3rd 
clause of Section 50 of the Indian Succession Act X of 1865, the 
two attesting witnesses received from the deceased a personal 
acknowledgment of his signature to the paper here propounded 
as the last will of Bomanji Burjorji Shroff. The two attesting 
witnesses state that, in the office of Messrs. Ealli Brothers, Bo- 
manji produced a paper, saying it was his will, and asked them to 
attest it, which they did, and that this was the same paper which 
is now propounded as his will. Both say, one more positively 
than the other, that they then saw no writing on the paper which 
they attested. If Maniokbai’s evidence is to be relied on, this 
paper was written and signed by Bomanji at his own house be- 
fore he took it to the office of Messrs. Ealli Brothers and there got 
the witnesses to attest it. The circumstance which, to some ex- 
tent at least, threw doubt, in my mind, as to that evidence, was 
this : that an affidavit was proposed to be made by the two attest- 
ing witnesses (which, however, they refused to make) that the will 
,had been signed in their presence by Bomanji at the office of 
Messrs. Ealli Brothers. It did not, however, appear clearly that 
instructions for this statement had been given by Maniokbai 
The provisions of the English Wills Act (1 Vie., Cap. 26, Section 
9), with regard to the acknowledgment by the testator of his sig- 

(3.) 4 Moore P. 0. 265. ( 2 ) L, B, 3 p, and B. 246. 

m 34 L. J. P. M. and A. 44. m 4 Moore P. 0 265. 

(S) L. B. B P. and D. 246. (^> 34 L. J. P. M. and A. 44. 

m L. E. BP. and B. 172. 
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nature to Ms -will, are substantially tbe same as those of the In<lian 
SucoessioE Act X of 18G5, Section 50, for I tliink tlio mtrocliiotiou 
of the word ‘^personar’ into tire last mentioned Act is not ma- 
terial in snok a case as the present. The question : ■what is a suffi- 
cient acknowledgment hy a testator of Ms signature to his will 5? 
was considered in the cases of Ooojjer G will an 

GioiUim,^^^ Smith r. and Bechtf y. iroweS^\ The rule 

to be gathered from those cases is that, if the testator produces a 
paper and makes tho witnesses understand that it is his will, that 
is an acknowledgment of Hs signature, if tho Ooart is satisfied 
that his signature w^as on the will -when the witnesses attested it. 
The circumstances of the present case, coupled with the eyidence 
of Manickbai, haye led me to the conclusion that ■when the testator 
produced this .paper in the office of Messrs. Balli Brothers, and 
informed the attesting ■\ritnesses that it was his will, and got them 
to attest it, Hs signature was already on it. That being so, I 
must hold that he s'ufficiently acknowledged his signature to 
these witnesses. Probate must, therefore, issue to Manickbai, The 
costs of both parties must como out of tho estate, except so far as 
occasioned by the contention of the cayeator that probate ought 
not to issue on the ground that Bomanji Btuqorji had executed 
another will subsequent to the one propounded. These last-men- 
tioned costs must be paid by the cayeator Ilormasji Bomanji. 


[ORIGINAL CIVIL JURISMCTION.] 

BHIXAdl SAJ3AJI and othebs (Piaixtijpi's) BAPIJ SAJXT A&m 
OriTEES (DEFENUAX'rs).^ 


Indian Companies Act (X of 1866), Section Si'-^Partners/dp — Association — 
Acqidsition of gain-^Illegal agreemeiit. 

An associatioii of artisans for tlio purpose of eahanciug the price of tiicir 
work by bringing all the business of the trade into one shop and diruling' 
the prices of tho work clone amongst the members according to their skill, 
is an association that has for its object the acquisition of gain, and if con- 
sisting of more than twenty persons must be registered. 


Where more than twenty artisans signed an agreement whereby -they 
constituted themselves an association for the above purpose, but which 


was npt registered as a company under Act X of 1866, 

ts) 3 Sw. and Tr* 200 
1^), B.E, 2P.>na B. l. 


3 Sw. and Tr* 200. 

Ill I P 
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Held tliat the Court could not grant an injunction to 'restrain the breach 
of such agreement. 

On 14th October 1875 fifty-seyen persons following the trade 
of carvers in wood executed an agreement, the object of which 
was thus stated in its first clause : — “ Of late, we all, the followers 
of the »trade of ornamental work, have, in competition with each 
other, made this business so cheap that it has come to pass that 
even our stomachs cannot be filled by means of labour. Some 
of the makers of ornamental work have left this business and 


Bhikajj 

Sabaji 

V, 

Bapu Saj’ 


adopted other trades. Therefore, in consequence of this business 
having become so cheap, all will be compelled to give it up and 
go away, and no one would even know how to do this sort of 
work. And as to our Hindustan, which is celebrated for its orna- 
mental work, such fame will vanish and be tarnished. Therefore 
our executing and delivering this under- written contract being 
proper, we give it in writing.’’ 


The agreement then went on to provide that the first plaintifiE 
should be the president of the society and the second and third 
plaintiffs and the first three defendants vice-presidents ; that the 
affairs of the society should be regulated by these six members, 
who should receive all orders for work, distribute it among the 
members, and fix the price to be paid for it ; that a shop should 
be hired to which ail work should be taken ; that no member 
should take any orders separately on his own account, or other- 
wise than through the president and vice-presidents, or do any 
work at any price other than that fixed by the president and 
vice-presidents ; that the president and vice-presidents shoidd 
distribute the work amongst the members according to their 
skill, and pay to each the price of his own work after deducting 
As. in the rupee for charity ; that the shop should be hired, and 
the rent and all other necessary outlays made by the president 
and vice-presidents should be coutributed to by the several mem- 
bers according to what they received, and that the agreement 
should remain in force for five years. 


On 12th November 1875 the president and vieo-presidonts 
executed an agreement, binding themselves to carry out and give 
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The plaintiffs sued ,the dofendanls for breach of these agree- 
ments. Ihe defendants answered lhat the plaintiffs had them- 
selves committed a breach of the agreement in lowering the price 
of work without the consent of their colleagues, the first three 
defendants. A rmle hm was granted, calling on the defendants to 
show cause why they should not he restrained from carrying 
on the business of working and carving in wood otherwise than 
in accordance with the provisions of the two agreements of 14th 
October 1875 and 12th November 1876, entered into hy them con- 
jointly with the plaintiffs. 

The rule came on for argument before Sargent, J., on 6th 
March 1877. 


Macphm'son for the defendants showed cause : — This society is 
a partnership or association for the purpose of gain, and consist- 
ing of more than twenty persons, it ought to he registered, as re- 
quired hy Act X of 1866. Not being registered it is an unlawful 
asBociaiion, and no effect can be given to the agreement under 
which it was formed. Even if the agreement can be enforced, 
still the plaintiffs, having acted in violation of it in lowering the 
price of work without the consent of the first three defendants, 
are not entitled in the present case to enforce the agreement 
against the defendants. 


Maylim in support of the rule : — ^An association for gain, in 
Act X of 1866, means such an assooiatiorr as a partnership or 
company, in the sense in which those words are ordinar'ily" used. 
That is, an association the gains of which are paid into a common 
fund, and then distributed in certain fixed shares. In this society 
there is no common fund. Each member is paid his own earn- 
ings independently of all the rest. The object of the society is 
not the acquisition of a common gain, but the centralization of a 
common business. The plaintiffs did not lower the price of work 
unril the defendants had already seceded, and commenced to 
v7ork independently and in breach of the agreement. 


: — 'ipus matter comes before me on a irale nim Pb- 
paljiag oil the defendants to show cause 
.ed* friiifiaf -^rking ia wood, and 
i,t '«f * t#o5 agree- 
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ments entered into by them conjointly ■with, tlie plaintiffs. It 
appears tbai tbe parties to tMs suit are all artizans, carrying on ;bh 3 kajx 
tbe trade of carvers in wood, or working box-makers as tkey Saiuj-i 
call themselves in their agreement. On 14th October 1875 they Bapu SAj’tr. 
all entered into an agreement, hy which the first plaintiff was 
appointed president and five other persons were appointed vice- 
presidents, to manage, according to a majority of votes, the husi- 
ness of the society for a term of five years. Fifty-seven of these 
^^worldng box-makers^’ signed this agreement, binding them- 
selves for five years not to enter in the service of any body, to 
do the business of ^‘working box-makers” and not to receive 
work except through the president and vice-presidents. On 13th 
November 1875 the president and vice-presidents signed an 
agreement, binding themselves to perform the agreement of 14th 
October 1875. By these two agreements the parties to them have 
agreed with one another to form themselves into a society, and the 
object of such society, or, at any rate, one of the principal objects, 
was the acquisition of gain by the members hy means of raising 
the price of their woik. That this was so, appears from the state- 
ment of the object for which the society was formed, contained 
in the first danse of the agreement of 14th October 1875. 

[The learned Judge here read the danse set out above, and then 
continued.] Now I think it is diJEcnlt to say that this agreement 
does not create a partnership. But it is not necessary to decide 
the point, as in any case it creates an association of aitizans for the 
purpose of carrying on their trade with a view to gain hy its indivi- 
dual members. The principal object is hy means of combination 
and association to increase the gain which they have heretofore been 
making from their work, and for this purpose they appoint certain 
members of their craft as managers who are to superintend the 
giving out of work according to the skill of the several members 
who are to be paid accordingly. If, then, this he an association of 
persons for the acquisition of gain hy its individual members, it is, 
under the provisions of Section 4 of the Indian Companies Act X of 
1866, an unlawful association, for it consists of more than twenty 
persons (more than fifty having, in fact, signed the agreement), and 
it has not been registered. That section in the Indian Companies 
Act is in effect identical with the corresnondine^ section of the 
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1877 English Aotj Statute 25 and 20 Vic.j Cap. 89, Sodiou 4, e\fopf that 
the English Act saves Miniitg Oominnias Hibjorfc to ihe fuiisilie- 
SiBMi tion of the Stannaries, and, therefore, JTcans r, -^vlueh 

Bimkuxf. decided, on the English Act, that an association of more than 
twenty persons for the purpose of aotiuisition of gain which had 
not been registered hoing illegal, tho memhejs of it could not rely 
on their agreement for the purpose of estahlishixig any right, is an 
authority applicable to the present case. 

Willes, J., says : — When we find an association Mice this, which 
is rendered illegal by an act of parliament, we cannot taka notice 
of the agreement under which they become tenants, for the pur- 
pose of estabHsMng a right in a court of law/^ So, too, Byles, J., 
says : — The statute having declared the association in question to 
bo illegal, no rights can te acqtiii’ed hy any of its members which 
are founded upon that which is so declared to be illegal/^ So 
here we have a partnership, or, at any rate, an association, for the 
purpose of carrying on a business that has for its object the acqui- 
sition of gain, and consisting of more than twenty persons, and 
being unregistered, it is an illegal association. It is obvious, 
therefore, that none of the parties acquired any rights imdei their 
agreement which can be enforced in a eomt of law. The rule 
must, therefore, be discharged with costs. 


[APPELLATE CIVIL JURISDICTION] 

February 1. (DrrBKBAiiT Aun ArrExmjfr) v EAMABAI (PBAZ^rirr Am 

EnsroHBEKT).^ 

Emdu Lm---Lepros^^Mamtenanc0'-'ExelusiQnfrom tnherttmee. 

Inourable leprosy of the saoiotis or ulcerous type^ coutraoted before parfcL 
tiou, excludes the person afflicted with it from a shai'e m the ancestral estate. 

This was a special appeal from the decision of M* B. Baker, 
Semor Asristant Judge at Sholapur, in the District of Poona, 
amending the decree of Ravji Q-ovind, 3nd Class Subordinate 
Judge at Btei. 
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member 18G8 for Es. 289. The plaint further alleged that Joli, 
having obtained a decree on a collusive mortgage of the land by 
Nagu, had ousted Eamabdi and taken possession of the land on 
18th April 1873. 

Joti claimed under a mortgage from Nagu, and a decree against 
Ananiy and Nagu’s wife upon the mortgage. Ananta was a leper. 
He alleged that the land had been divided eq[ually between him 
and Nagu, and that the sale by Nagu to the plaintilf was void as 
to his share. 

The Subordinate Judge made a decree in favour of the plaintiff 
for a moiety of the land, and rejected her claim to the other moiety, 
which he held ought to be left as a provision for the maintenance 
of Ananta, though he was not, by reason of his leprosy, entitled 
to a share in the ancestral estate, but had a claim for maintenance 
only. 

In the appeal preferred by Eamabai, the Assistant Judge 
amended the decree of the Subordinate Judge by awarding the 
whole of the land to the plaintiff, on the ground that as Ananta, 
by reason of his leprosy, could not claim a share in the land, the 
plaintiff, if entitled to any, was, under the sale to her by Nagu, 
entitled to the whole. 

Against this decision Ananta appealed to the High Court, 
contending that his leprosy, not being congenital, did not exclude 
him from a share in the land. 

The special appeal was heard by WcsTRorn, 0. J., and NANABHi^si 
Haridas, J. 

Bomanji Bhmha for the appellant. 

ShmUr&m N&rdyen for the respondent. 

Westeorf, O.J. : — We think that we must regard the Assistant 
Judge as having found that the land, the subject of this suit, was 
undivided at the time of its sale by Nagu (November ITth, 1868) 
to the plaintiff Eamabai, and that fact does not now seem to be 
in controversy. 

The contention of the appeUant (the second defendant) Ananta 
is that an issde ought to have been directed to ascertain whether 


1877 


Ananta 

'O. 

RamabI; 
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Abanta 
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EamabCi. 


His learned pleader has referred in snppoif of that view to Mann, 
'Oh. IX, pL 201, “Eunuchs and ont-castcs, persons horn blind or 
deaf, mad men, idiots, the dumb, and such as have lost the use of 
a limb, are excluded Horn heritage,” but neither that text nor 
CaHuea Bhattn’s Commentary upon it applies to tho case of leprosy. 
The word “Niiindiiya” rendered, as wo think rightly, by Sir W. 
Jones, as in that passage meaning “such as have lost the use of 
a limb,”P> could not, even in its more extended sense of tho 
loss of a sense, organ, limb or member, bo prroperly applied to 
leprosy. We mnst, therefore, regard Manu as silent npon tho 
subject, and not an authority npon either side of the qnestioir. 
The Mitakshaia treats “a‘ person afflicted vrith an incurable 
disease” as disqualified: Oh. II, See. X, pi. 1, -which disease it 
explains (pi. 2) as an “ irremediable distemper such as marasmus 
or the like,” and some classes of leprosy have been regarded 
as coming within that description : MuthmkiJ/uda PiUai v. 
ParasUP'^ decided on the Slst October 1860, Janardlian Pandii- 
rmg v. Gopal and Wdstideo Pandurmg,^^'> and in neither of these 
cases does it appear to have been so much as contended that leprosy 
to disqualify mnst he oongenital. And if pi. 6 of the Mitakshara, 
Oh. 11, Section X, he, as we are inclined to think it is, applioahle to 
leprosy when incurable, it tends to show that if it supervenes at 
any time before partition, the person so afflicted would be excluded 
from a share. The case of Murarji Qokuldas v. Pai 
which has been mentioned in the argument, does not apply here- 
It was a case of blindness, and is applicable to the infirmities 
comprised in the text of Manu to which we have refeixed as not 
dealing with lepro^ or such like diseases. The reply of the Pan- 
dite of the Benares Sanskrit College (who, as a rule, were strongly 
influenced by the Mitakshara doctrines) to the case put to thom, 
and whifih. is mentioned in the note by Mr. Sutherland to the 
case of Lakshmi Narayan Singh v. lukhi Pfarayan Singh^^’h 
clearly implies, in what they have said as to the right of the son 
of ’a leper to succeed if he were horn before bis father was afflict- 
the leprosy which ft.ey cemsidared to disqualify the fether, 
sopf Waning after birth disqualified the leper. Sir 
as) I>, A., Hep. 1869-1862, p. m 

L fc. a. 1 3m. 177. 

I .< < 
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Thomas Strange distingnislies between infirmitleSj such as blind- 1877 * 

ness, deafness, dumbness, &o,, which to disqualify must be coeval ”~Xnanta 
with birth (YoL 1, 152), and disqualifying diseases such as leprosy, 'y- 
&o, {Ibid. pp. 154, 156, 156), which the Hindu religion regards as 
visitations not only for sins committed in a preceding state, but also 
for sins committed in this life ; and, therefore, such visitations are 
not necessarily congenital in order to disqualify. See also ch 2, 
ph eccxx 3 Dig. p. 303, where the condition of congenitality is 
applied to insanity, blindness, or lameness by Narada, and not to 
obstinate or agonizing disease. He lays it down, as we deem 
correctly, as the result of the Hindu authorities (see specially 3 
Dig., pp. 303 to 322, ed. of 1801), that the leprosy to disqualify 
must be of the sanious or ulcerous kind, which was, we think, the 
virulent or aggravated type of leprosy required by the Bombay 
and Madras cases already cited by us. We direct the Assistant 
Judge to try the following issues, viz, : — 

1. Whether the leprosy of Ananta was of the sanious or 
ulcerous type generally regarded as incurable; and, 2nd, if the 
Assistant Judge shall determine the first issue in the affirmative 
but not otherwise, what is a proper maintenance for Ananta 
having regard to his condition of life and the nature of the 
property. Such maintenance should not exceed one moiety of the 
land sued for ; but, in so saying, this Court does not intend to 
express any opinion whether or not the maintenance allotted ought 
to be equal in extent to such moiety. 

The Court reserves all other questions in the cause, including 
the question of costs. 

[APPELLATE CIVIL JUEISDICTION.] 

XJMABAI, Winow of Shankabeav (PnAnsrrirr and AprarrANr) February 12. 

BHAYU PABMAFJI (BisrEHDANr and EEsroNDNNr).*^ 

Zato-- Blindness — IncapacU^for inheritance, * 

Incurable blindness, if not congenital, is not such an affliction as, under 
the Hindu law, excludes a person from inheritoce. 

This was a special appeal from the decision of 0. H. Shaw, 

District Judge at Belgaum, affirmmg the decree of A, M. Oantem, 

1st Class Subordinate Judge at the same place* 
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1877 SliaakaiTaT, deceased, had obtained a deoree against Padmaiiji, 
father of the defendant, Bhavu, and attached tho house in dispute, 
Bhattt properly of his judgmoiit-dohtor. Tlie attachment, how- 

Padmaiw. 0 'ver, was removed on the ajiplication of Bhavu, and Sliauharauv 
was referred to a regidar suit. The present suit, therefore, was 
instituted by Umahai, as heir of the docoased Shaniarrav, to es- 
tablish her right to sell the house in question. Bhavu, who was 
incurably bliud, but had not been horn blind, pleaded that tho pro- 
perty was his own sell-acquisition, and was not, theroforo, liable to 
be sold in execution of a decree against his father. Both tho 
lower Courts found that Bhavu had boon separate from his father 
for many years, and that the house had been his (Bhavu’s) separate 
property. They accordingly rejected the iMntiff’s claim and made 
a deoree in Bhavu’s favour. In appeal, however, tho Distiiet Judge 
observed regarding Bhavu’s blindness, although there was no 
issue on the point : — There can be no doubt that Bhavu Padmanji 
is incurably blind; the unfortunate man has appeared in Oomt, 
and the appearance of both eyes, like two balls of curd, proves 
his condition. Consequently, Steele, page 61, is an authority that 
Bhavu cotdd not be included in any inheritance. Stokes’ Hindu 
Law, page 107, seems to exclude persons horn blind, and this it 
does not appear Bhavu was. But both Steele and Stokes show 
a person incurably afflicted is personally excluded from inherit- 
ance. Nothing, therefore, can he more reasonable to believe than 
that Padmanji may have provided separately for his son Bhavu, 
or, if he did not do so, that the maternal grand-mother of Bhavu 
(Kashi) did provide for him.” 


The special appeal was argued before Westeopp, O.J., and 
NiSMBHXI Hauidas, J. 

JBhairamath Mangesh for the special appellant. 

Vkhm Gham&ham for the special respondent. 


"pES'EEOPP, OJ. :~Thia Court does not agree in the opinion of 
|l^fc^^|ri;ct Judgo that though not bom blind, are, if 

‘'r|^|t^e;^ur|!,bJy .Hind, thereby rendered incapable of ia- 

y, and Jximta v. 
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in whicli latter ease the incurable diseases, whioh inca- 
pacitate for inheritance, are mentioned. But inasmuch as he has 
found as facts, that Padmanji and Bhavu were separate in estate, 
and that the house in dispute was purchased for Bhavu as his ab- 
solute property with funds supplied for the purpose by Kashi, his 
maternal grand-mother, the Court affirms the District Judge’s 
decree with costs. 

[APPELLATE CIVIL JUEIS DICTION.] 

HONAMMA (Defendakt and Appellant) TIMAKNABHAT and February 1, 

ANOTHEE (PlaINTIEPS AND EeSPONDENTS).^ 
of widow — lioss of caste — Incontinence — J^orfeiture 

of rights or ^ropertg'^Starmng maintenance ^ 

Since Act XXI of 1860 came into force, mere loss of caste does not occa- 
sion a forfeiture of rights or property. 

A Hindu widow entitled to a bare or starving maintenance, under a 
decree made in a suit, brought by her for maintenance against the represen- 
tatives of her deceased husband, is not to he deprived of the benefit of that 
decree by the fact that she has since its date been leading an incontinent life. 

Majak Firthee Singh v. Eanee Eaj Kornev (20 Calc. W. E. 21 Civ. Eul ) 
distinguished. 

This was a special appeal from the decision of G-. M. Maopher- 
son, District Judge at Kanara, reversing the decree of the Sub- 
ordinate Judge of Honawar. 

The plaintiffs Timanuahhat and Theshbhat brought this suit 
against Honamma, and alleged in the plaint that the defendant 
had obtained a decree against them for maintenance, hut that she 
had forfeited her right thereto, as she had been leading an in- 
continent life since the date of that decree, and had in conseq[uenoe 
been excommunicated by the caste. The defendant denied the 
charge of incontinence, and pleaded that she was entitled to the 
^ maintenance. The Sixbordinate Judge found on the evidence that 
the defendant had been guilty of incontinence, but held that she 
did not lose her right to maintenance on that account. In appeal? 
the District Judge reversed that decree, and decided that she for- 
feited her right to maintenance by reason of her incontinent life. 

The special appeal was heard by Wbstbodp, 0 J., and 
Habidas, J, 

('i) Snpra p. 654. 

^ Special Appeal Ho, 277 of 1876. 
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Paiidurang Balthcdhra for the appellant : — ^Adultery and loss 
of oasie do not depriye a mdow of lier rigM to mnintenanco ; 
Parvatix. BJnlu,'y> Act XXI of 1850. What tho appellant gels 
is a bare or starving mamlonance, and even an adulterous vidowis 
entitled to suoh maintenance under Ilindu law : 1 Strange 157, 2 
Strange 32, 344 (Edn of 1825), Norton’s Loading Oases 37. 

No one appeared for the respondent. * 

Wesxkopp, O.J.: — We adhere to the opinion expressed in Bariati 
V Bhlu,^^') that since Act XXI of 1850 came into force, mere 
loss of caste does not occasion a forfeiture of rights or property. 
We, therefore, proceed to consrder this case independently of the 
fact that the defendant has been put out of caste. On the findings 
of the learned District Judge we must regar’d the defendant as 
guilty of incontinonoe since the date of the decree in appeal 
No. 102 of 1807, made hy Mr. West, when Judge of Xanara, and 
affirmed here in special appeal. Tho Judge in the present suit 
says that it is asserted that she is stiU Irving in that condition ; 
but he does not positively find that allegation to be true — and he 
does state that she resides with her rnother-in-law. 

The Hindu law boohs of especial force in this Presidency — 
Mayukha, Ch. IV, Section 8, pi. 9 ; Mifaksh4ia, Ch. II, Section 1, 
pi, 37, 38 — support the position that even an incontinent widow is 
entitled to a bare maintenance. Steele, p. 42, pi. 25, 1 st Edn., and p. 
36, 2nd Edn., and I Stra. H. L. 157; the notes of Mr*. Ellis at pp. 
32 and 344 of 2 Stra. H. L ; and Norton’s L. 0 , p. 87, are to the 
same effect. The maintenance allotted to tho present defendant 
in appeal 102 of 1867 was nothing more tlran what is called a 
bare maintenance, and so it was described by Mr. West in Ms 
judgment. We cannot, in this suit, take into consideration the 
question whether or not the respondent, by reason of his not 
having family property, was liable to supply even a bare main- 
tenance to the defendant. The only question before us k whether 
since she obtained an award of maintenance in appeal 102 of 1867, 
her incontinence has disentitled her to a continuance of the bare 
^aintenanoe then allotted to bar. The authorities to which we have 
lead us to the conclusion that die is not so disentided. 
^ ^4 |as8 of PiHhee Singh v. Bmee Baj Kower^^^'> relied upon by 

4 as, A. 0. J. m d, Bom. H. 0. Eep. 2&, A* 0. J. 

m,^Ckv. BuL 
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the District J iidgCj turned upon the question of the consequences 
of a widow leaving the family house, and not upon the effect of 
incontinence upon her maintenance. The observations, in that 
case, of her Majesty’s Privy Council as to loss of maintenance in 
consequence of unchastity, we think, referred to maintenance as 
a dwes^ not to a starving maintenance, as a bare maintenance 
has been sometimes denominated. We reverse the decree of the 
Distaiot Judge and restore that of the Subordinate Judge, but 
direct the parties respectively to hear their own costs of the suit 
and both appeals, 

I^oie —For the law as administered in the Bengal school on the subject 
of forfeituie of rights by an unchaste widow, see the Full Bench case of 
Ke} y Kohtany ^ Moneeram Kolita L B. 1) 


[APPELLATE CIVIL JUEISDICTION.] 

LABSHMAN BABA l^TAIK (Defendakt and Appellant) BAM- 
CHANBEA BABA I^AIK (PnAiNTirr ahu Bbspondent),^ 

EAMCHANDEA BABA FAIK (Plaiktipp and Appellant) v LAE- 
SHMAIST BABA f^’AIE (Bependant anx> Eesponbent) 

Mmdw Lam---Fowei^ of a Hindu to mahe a will — Unoqual distrikiUoyi of 
ancestral movealle ^ro^erty-^FaiHitton-^Evidence of mltte — Oat* 
stan dings--- Intent est 

A Hindu governed by the Mitakshara law, who has two sons undivided 
from him, cannot, whether his act be regarded as a gift or a paxtition, 
bequeath the whole, or almost the whole, of the aacestial moveable pro- 
peiiy to one son to the exclusion of the other. 

EamcJiandra Dada Haih v. Bada MaJiadev Walk (1 Bom H. C Eep , 
Appx Ixxvi) distinguished and explained. 

A plaintiff entitled on partition to half the property m the hands of his 
brother is bound to bring into hotchpot any ancestral property, or property- 
acquired from ancestral funds which may be in hig own hands, but is not 
liable to account for money received by him from liis father while living 
in commensahty with him and Ms brother, the circumstances of such receipt 
not being of a kind to impute fraud. 
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August 2, 
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* Gross Begular Appeals 3Sfos. Bd and 45 of LS76, 


i 

k I 4, 
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La®‘&3IMAK 
Dada Nuk 


V. 

Bam- 


CHANDEA 

Dada Hais:, 


MeBbers of an uncliyided ffimlu family making partiiioii axo entiliod, hs 
a rule, sot to an account of pa<^t traxi^aclions, but to a of tlie famll j 

property actually oai sting at ilie date of partition 

Tlie statement m a mil as to ilxo ralue of tlio tosiaior's proporiy is no 
eridencG tbt'reof. 

Tiie acooptanca by ono brollier of a certain sum of money In satisfaction 
of bis own sliare in 18GB, tliougli it miglii be evidence of Oio ^alue <if tbo 
ancestral property in that year, affords uo xndioaUon of tlie vahio of ibai 
property in 1S7G« 

In a partition suit, tbe Court ought not to order an immediate money 
payment by the defendant to the plain tit of bis slure m the oni standing 
debts due to the family estate, as if sneb outstanding debts bad been 
recovered and tbe money were in tbe bands cf ibe defendant* 


As a member of an undivided Hindu family is not bound to cEoet a 
partition by paying a certain sum of money to Ms oo-parecner oreo* 
parceners, tbe Court, m a partition suit, ought not to awai^d interest on 
money decreed to be paid by the defendant to tbe plaintiif . 


Tessu were cross regular appeals from tbe decision of Daya- 
ram Mayaramj, l&t Glass Subordinate Judge at Belgaum. Dada 
Haik, a Hindu, died on 13tb July 1872, leaTing Mm surviTing 
two sons, tbe present litigants. Tbe property whereof Dada Naik 
died possessed was ancestral, and consisted both of moveables 
and immoveables. In 1868 another son, Eeshav Nailc, had re- 
ceived the sum of Es. 06,005 in full satisfaction of his share and 
interest in the moveablo family property, but there bad never 
been any partition as between tbe present litigants and their 
father in bis life-time, tbough, on aceount of family quarrels, the 
plaintiff bad never resided with his father and brother sinee 1858. 
By Ms will, dated 18th July 1872, Dada Naik estimated the 
moveable property in Ms possossion to be woii^h Es. 1,32,8244-9 1 
and stating that the plaintiff bad already received more than Ms 
share, bequeathed to tbo defendant the whole of Ms property, 
moveable and immoveable, with the exception of one house and 
a sum of Es. 500, which he left to the plaintiff. 

In October 1872 the plaintiff brought the present suit against 
brother, impeaoMng the validity of their father^s will, and 
partition of the whole of the family property, both 
|mpa The Subordinate Judge decreed 

principles, upon wMcb ft wsb to be 

i 

JJ. . 
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Marriott^ AdYOoaiG-General (Acting), and Telang^ ■witli whom 1876 
3 BMntaram Ndrdyen^ appeared for the defendant in support Lasishma^ 
the will. Papa I^aik 

Warran and Vishmi Ghanashmi^ for the plaintiff, contra, Bam- 

CHANDBA 

The arguments and authorities cited are set forth at length in 
1 folio mng judgment of the Court, delivered by 

Melvill, J. : — In this suit the parties are brothers, and the 
dntiff sues for a partition of the family property. 

This is not the first litigation of the Mnd between these parties, 
i the beginning of the year 1861 the plaintiff filed a bill in the 
e Supreme Court at Bombay against his father Dada Naik and 
i brother, the present defendant, to obtain an immediate parti- 
n of the family estate. That case is reported at 1 Bom* H. 0. 

3p,, Appx. kxvi* The defendants demurred to the bill, and 
3 demurrer was allowed by Sausse, C. J*, and Arnould, J., on the 
ounds that the right of a son to a compulsory partition, if it 
ists at ail against tlie father, does not extend to moveable 
operty, and because the only immoveable property, of which a 
rtition was claimed, appeared upon the face of the bill not to 
within the jurisdiction of the Court. The Court considered 
at, as between a father and his sons, in the distribution of 
ternal or other ancestral estate, the father takes the moveable 
operty absolutely, or subject only to certain conditions, none of 
tiioh had been broken upon the facts appearing on the record. 

On the 30th October 1871 Dada Naikmade a will (Exhibit 16). 
i this document he stated that his eldest son Bamchandra (the 
’esent plaintiff) had misconducted himself, and had also received 
,ore than his share of the property ; and he, therefore, left the 
hole of liis property (subject to certain trusts) to his undivided 
n Lakshman (the present defendant), with the exception only 
E the family house at Shahapur, in which the plaintiff was Eving, 
ad the sum of Bs. 500, which he bequeathed to the plaintiff. 

On the 13th July 1873 Dada Naik died, and three months after- 
wards the plaintiff brought his suit. 

Two preliminary objections have been taken to the maintenance 
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1876 the second, that the former judgment hetweeu the paities opor- 
"faKSHMAK ^to'3 as an ostoppeL It is contended tliat tho Bnpreme Conit 
Hada J^Taie decided that <ho fathei took the anccstial moYoaldo piopeify 
Baai- absolutely, and that it nece'^saiily follows iium that decision that 
^cHAHMA^ the father had the power of disposing of such propeity acemding 
to his pleasure. But w^'e think that all that tho Bupiemo Oouit %vub 
called uj)oii to decide, and all that it intended to decide, was that a 
son cannot, cluiing his father’s liietimo, compel a paitition of aneos- 
tial moYeable propeity. To that extent only the judgment would 
opeiate as a bar, and it cannot so operate in lospeel of any matter 
to be infen ed by argument from the judgment. On the other 
hand, the judgment does operate, in the plaintiffs faYOur, as a bar 
to the plea of limitation. The plaintii! has aU along been in pos- 
session of the family house at Shahapur, and the only other im- 
moYeable property sued for is a house at Beigaum, which is stated 
not to have been built till 1864, and which would not, therefore, 
be classed with ancestial immoYeable propeity. The suit, there- 
fore, is Yirtually in respect of ancestral moveable propeity only I 
and as to such propeity, tbe Supreme Oouit held that the plaintiff 
had no cause of action duiing his father’s lifetime. As between 
the piesent parties, therefore, it has been judicially decided that 
the plaintiff’s cause of action did not arise at an earlier date than 
that of Dada Naik’s death, wbeh took place only three months 
before this suit was brought. 

It has also been faintly contended that an actual partition is to 
be inferred from the admitted fact that the plaintiff liyed separate 
Irom his family for fomteon years before the piesent suit, and from 
the alleged fact that he lecoiYecl eeitain payments out of the family 
estate. But it is quite clear that no such partition over took place. 
The pkintifl lived sej)amtelj after 1858, because he had quaiTelled 
with ^Ms father ; but in 18G1 he sued Ms father for his share, 
and he has broiiglit Ms action again as soon as his father’s death 
left Mm at hberiy to do so. There is no ground whatever for 
that a settlement of the plaintiff’s share was ever made 
wl^h Mnu or that he ever renonneed his rights. 

we have to det^nmne is the validity 
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idmitted. On the other hand the learned Advoeate-Oeneral has 1876 
admitted that all the property in dispute must be regarded as ' 

mcestral property ; and he has further admitted that, on this side Kaik 
5f India, a father cannot make an unequal distribution among his 
3ons of such family property as consists of immoveables. The 
luestion, therefore, is naiiowed to this: can a Hindu, who has two 
JOBS undivided from him, bequeath the whole, or almost the whole, 

^f the family moveables to one son, to the exclusion of the other ? 


The present suit has aiisen in the Southern Maratha Country ; and 
bhere the fiist place, as an authority, is assigned to the Mitakshara, 
md a subordinate, though still an important one, to the Mayukha.^^^ 
En Baboo Beer Peiiab Sahee v. Mahmajah Eajender Pertab Sahee^^'^ 
bhe Judicial Committee say; “Decided cases, too numeious to be 
now questioned, have determined that the testamentary power 
exists'' (among Hindus), “and may be exercised, at least within 
the limits which the law prescribes to alienation by gift tnter 
VIVOS. Accordingly, it has been settled that even in those parts of 
India which are governed by the stricter law of the Mitakshara, 
a [Hindu [without male ^descendants may dispose, by will, of his 
sepal ate and self -acquired property, whether moveable or im- 
moveable ; and that on© haying male descendants may so dispose 
of self -acquired property, if moveable, subject perhaps to the 
restriction that he cannot wholly disinherit any one of such 
descendants." Their Lordships then refer to, but do not decide, 
the question whether a father can by will make an unequal dis- 
tribution amongst his sons of immoveable property, whether 
acquired or ancestral. That case does not touch the question ol 
ancesiial moveable property; nor have we been referred to any 
case in favour of the father's right to make an unequal distri- 
bution of such piopeiiy, except one, Sudanuud v. BonomakeS^'> 
In that case a Bench of the Calcutta High Court said : “ By the 
Mitakshara law applicable to the case, the son has a vested 
right of inheritance in the ancestral immoveable property; and 
as the question was raised before us, we must declare that 


See Knslimji y, Fandurimg^ 12 Bum. H, 0. Bep. 66. 
(S) 13 Moore Ind. App. 1 j 0 9 Oalc W. B. 16 P. 0, 
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1876 tlie ancestial properly is only that actually mlierited from 
ancestors^ and not that Tvliich has heen acquired or recovered^ 
Baba Naik even though it may htwe been aeqnhed from the ineomo of the 
ancestial propel ty; for the income is the pioperty of the tenant 
chanbka for life, to do as he Hies with it. On the other hand tlie father 
Dapa Naik.j^^^ ^ power to dispose as he likes of all aequiicd and 
ail peisonal property*’^ iMo authority is giTon for tlmf view 
of the Mitakshara law; and in a suhsequent case hotween the 
same parties the first proposition contained in the aboYO extract 
was most strongly dissented from by another Bench of the 
Calcutta Court. The case cannot, theiefore, be treated as of 
much authority on the question before us, and we may discuss 
that question as if it stood clear of judicial decisions. The pas- 
sages in the Mitakshara beaiing upon the question are Tory fully 
and carefully discussed by Sir Baines Peacock in delivering the 
judgment of the Pull Court at Calcutta in liaja Ham Teiuiry y, 
Liichman — a judgment which, it may be obseryed, 

proceeds upon a diflerent view of the power of a son, under the 
Mitakshara, to compel a partition, from that expressed by the late 
Supreme Court at Bombay in the case already referred to : see also 
Laljeet Singh y. Bajeoornar BmghS'^'^ The author of the Mitak- 
shara, after stating the arguments of his adveisaries in paias. 18 to 

22 of Chap. I, Section I, proceeds to answer these arguments in paras. 

23 to 26 ; and then in para. 27 he sums up his own conclusions as 
follows: — Therefore it is a settled point, that property in the 
paternal or ancestral estate is by bixth, [although] the father 
have independent power in the disposal of eflocts other than imr 
moYeables, for indispensable acts of duty and for purposes pre^ 
scribed by text of law, as gifts through affection, support of the 
family, relief from distress, and so forth/^ And again in para. 9 
of Section V of the same chapter he says : So, Kkewise, the 
grand-son has a right of prohibition, if his unseparated father is 
making a donation, or a sale, of effects inherited from the 
grand-father; but he has no right of interference if the effects 

acqtdred by the father. On the contrary, he must acquiesce. 
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para. Consequently tlie difference is tMs : altliough lie lias a 
right hy Mrth in his father’s and in his grand-father’s property; 
still since he is dependent on his father in regard to the paternal 
estate, and since the father has a predominant interest, as it was 
acquired hy himself, the son must acquiesce in the father’s dis- 
posal^ of his own acquired property: hut, since hoth hare indis- 
criminately a right in the giand-father’s estate, the son has a power 
of interdiction [if the father he dissipating the property].” 

Such are the provisions of the Mitatshara, wMoh are simi- 
larly stated hy Sir Thomas Strange.<^> Even of moveables^ if de-* 
mnded^ such as precious stones, pearls, clothes, ornaments, or 
other like effects, any alienation, to the prejudice of heirs, should 
he, if not for their immediate benefit, at least of a consistent 
nature. They are allowed to belong to the father, hut it is under 
the special provisions of the law. They are his; and he has 
independent power over them, if such it can be called, seeing 
that he can dispose of them only for imperious acts of duty and 
purposes warranted by texts of law; while the disposal of the 
land^ whencesoever derived, must be in general subject to their 
control ; thus in effect leaving him unqualified dominion only over 
peTBOnally acymredP The Mayukha (Ohap. IV, Sec. I, para. 5) 
limits the power of the father even more strictly — for this 
text: ^The father is master of all gems, pearls, and corals; but 
neither the father nor the grand-father is so of the whole immove- 
able estate/ it also means the father’s independence only in the 
wearing and other [use] of ear-rings, rings [&c.], but not as far as 
gift or other alienation.” 

The above are the passages of the Mitakshara and Mayukha 
bearing upon the subject of alienation of ancestral moveable 
property, and it appears to us that their effect is to prohibit 
such a gift as that made by Dada Naik to the defendant. 
We think it impossible to regard such a gift as gift 
through affection,” “prescribed by text of law.” The gifts 
which such expression contemplates are probably gifts made 
by an affectionate husband to his wife (Mitahshara 1 i 20), the 
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1876 gift of aifectiomte Mnch’ed (l'>aya-ICrama-Sangraln II ii 26), 
Laishiun affeetionatoly bostowetl on a sepaiaiod son, wlio lias Inporao 
DadaRaik divided befoio Ms kotliei’s bhih (MiUlslnua It! 33 io 15). 

jIam- It 170111(1 be impossible to bold a gilt of tlio gin it bulk of the 
Daba*Eaik pioperty to one son, to tlio t\elnsion of the otlioi, to bo a 

' gift pieseiibed by text of law • for the tc\t& iibub wo u("i.t yjiioto 
distinoily prohibit siioh an tmeqiul clisliibuiioii. Tho antlior of 
the Mitdkshara (Ohap. I, Section II, ]).ua 1), alloi (pioling tho 
text of TainaTalkya, “TVhcn the father makes a jwitition, let 
him separate his sons [fioni himself] at liis pleasiu’o, and either 
[dismiss! the eldest with the best share, or [if ho ohoo&o] all 
may be e(iual sharers,” goes on to say (para. G) — “ Tliis xino(pial 
distrihntioE supposes propeity by himself acrpiired. But, if tho 
wealth descended to him from his father, an imeixual paitition at 
his pleasure is not proper: for equal ownoiship will be declared.” 
And again in para. 14 — “ 'When the distrihution of more or less 
among sons separated by an unequal partition is legal, or such 
as ordained by the law ; then that division, made by the father, is 
completely made and cannot be afterwards set aside : as is declar- 
ed by Mann and the rest. Else it fails, though made by the 
father.” The rule is stated hy Sir Thomas Strange^! to bo 
that, as to such parts of the estate as have been inherited 
by the father, whether real or personal, land or moveables, the 
division must be strictly equal; and this rule, he adds, is alike 
binding according to the doctrine of every school. 


From the above autborities we com(3 to the conclusion that it 
was not within the power of Bada Nark (whether his act be re- 
garded in the light of a gift, or of a partition) to bequeath tho 
whole, or almost the whole, of the ancestral moveable property 
to one son, and virtually to disinherit the other. The will must, 
therefore, be set aade, as wholly inoperative. 


It follows that the plaintiff is entitled to a partition. How that 
ptttition is to be made is, under the eiroumstanees of this case, 
problem: and it cannot be said that it has been satis- 
.6 Subordinate Judge. The plaintiff is enti- 
i P* mpropertr de&ndant's hand% hat he 

» , i 
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is 1 ) 01111(1 io biiug ialo Botciipofc any ancestral xnopeity, or pro- istg 
peiiy acq[iurc(l Irom ancestral funds, wHoli may be in Iiis o^n 
possession* Wo will deal with tlie lattei point first. It is admit- 
led that tlie plaiiitifl is in possession of Iho family house at Shi- 
heipur, valued at Us* 6,000, and that he cairies on some business 
as a money-lender. There is no evidence that this business is 
earriod’on by means of self-acquired funds, and the legal piosump- 
tion is to the contrary. The defendant fiuthor seeks to charge 
the plainiifC with certain sums received during his father’s life- 
time. The sum of Es. 30,000 is entered in Dada Naik’s books 
as paid to the plaintiff between the yeais 1854 and 1856. The 
plaintiff denies that he ever received this money ; and there is no 
evidence of the payment, except the entries in the accounts, which 
alone are not sufficient to charge the plaintiff with liability (Section 
34, Indian Evidence Act) . Nor, even if the money was really paid, 
would the plaintiff he liable to account for it : for the payment 
was made to the plaintiff while he was living in conimensality 
with Mb father and brother ; and even supposing that the father 
and brother did not take equivalent sums from the common 
chest, yot where the enjoyment of what is in common may have 
been unequal, that of some having been greater than that of others, 
the shares upon a division are still to be the same, the law taking 
no account of greater or less expenditure, unless the difference be 
such as to exclude all idea of propoition, the object entirely 
selfish, or the eiicum&tances of a kind to impute fraud — 
none of which latter ciieumstances are shown or alleged in the 
piesent case. Moreovei\ if the plaintiff were called on to account 
for this Es. 30,000, the defendant would have to account not 
only for ail that he received wMle the family was living in com- 
monsality, but for everything which he has expended since 1868, 
dming which time he has been supported out of the family property, 
wHle the plaintiff has received nothing. Some evidence has been 
imported into the ease, in regard to a sum of Es. 46,000 said to 
have been paid by Dada Nailc to the plaintiff in 1869. The cir- 
cumstances connected with this |)ayment seem to have been these : 

Dada Naik had lodged a complaint of robbery against the plain- 
tiff and two other persona before Major Jameson, Cantonment 

0) 1 Str. II, L 300. 
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1876 MagisLale at Bolgaum. Tlio plamtiif and the two otlier poisons 
were consequently arrested, bnt slioitly attor released: anti tlii>y 
DadaHaik tJien brougM aetioiia against Major J.miosou in the Snxnemo Oomt 
Eah- at Bombay. Tbesc actions W'ero comxnomised by llio jhipuent ol 
Dada^W AIK whetbor Dada Naik &up])iiud tbo money, or wliat 

’ poition of it was received by tbo xdaintilf, is not cleiuly shown 
Nor is it, in om opinion, at all matoiial. Tbo money was oei- 
tainly not paid to tbo plaintiff as xm't of bis sbart in Uio himily 
property, but apparently as compensation ior an iujmy inflicted 
upon him by bis father. Moreover, wo think that members oi an 
undivided Hindu family, when making a paitition, aio ontillGd, 
as a xule (and tbeie is nothing in tbo present case to make it an 
exception to tbo rule), not to an aocoimt of past transactions, but 
to a division of the family property actually existing at tbo date of 
partition. — See 8. M. Ramjanniani v. Kaumdh.'y^ 

The plaintiff, then, is entitled, upon bringing into hotchpot the 
family property in bis own j)osses3ion, to obtain a half sbaro ol 
that pioperty, and of all property actually in possession oi tbo 
defendant. But unfortunately neither paity is in a position to 
prove what tbo other has. Tbo Subordinate Judge has made no 
rofeienee to tbo plaintiff’s propeity, and bo has estimated the 
value of the defendant’s jiroperty in a vciy uusatisfai tory man- 
ner. In Dada Naik’s will the moveable propoity is stated to bo 
worth Es, 1,32,824-3-9 ; and as it axipoaied that in 18G8 Kosbav 
Naik, another son of Dada Naik, acoej)tod tbo sum of lls. 6t>,00d 
as his one-tbiid diaro of the property, tbo Suboidmato Judge 
thought that it was not likely that Dada Naik loft moio than was 
stated in tbo will; and bo accordingly accexited that statement as 
oorreot, and awarded to tbo plaintiff ouo-baE of the sum so silted 
in the will, as tbo value of bis share of tbo moveable xiropoity. 
To this bo added Es. 5,000, as tbo difleienes in value between tbo 
two bouses, and awarded to tbo plaintiff altogether Es. 71,412, 
or moveable property of that value, and further dirootod that tbo 
smn so ^warded should bear interest from the date of suit to tbo 
paynafini To this award several objections have been 

statement in the will 
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is not evidence ; that if Keshav Naik’s aeooptanco of a cei'tam 1870 
Slim in 18G8 ho evidence ^of the value ^of the propeity in that T..i..qn-iirAi. : 
year, it affords no indication of the value of the property now ; 
that the assets of the banking business, which forms the most eIm- 
important part of the property, consist in a great measure of out- 
standing debts ; that the Subordinate Judge, in ordering an im- 
modiafe money payment by the defendant to the plaintiff, treated 
such debts as if they had been recovered, and the money were in 
the defendant’s hands ; and, finally, that, as the defendant is not, 
and never was, bound to effect a partition by paying to the 
plaintiff a certain sum of money, the award of interest cannot be 
sustained We think that all these objections ar-e good and 
valid objections, and that we must endeavour- to put the par- 
tition on some other basis than that adopted by the Subor- 
dinate Judge. The only immoveable property consists of two 
houses, one of which has been for years occupied by the plain- 
tiff, tho other by defendant. The house at Shah^pur must be 
assigned to the plaintiff, and that at Belgarrm to tho defendant ; 
and as the defendant does not drspute the plaintiff’s valuation of 
the house at Belgaum at Es. 14,000, and neither party disputes 
tho Subordinate Judge’s valuation of the Sh^hapur house at Es. 

5,000, the defendant must pay to the plaintiff, on account, of tho 
difference of value, the sum of Es. 4,500. Each parly must be re- 
quired to give in an inventory of all furniture, jewels, and other 
moveables in his possession ; and these (with the exception of such 
moderate amount of clothes and jewels as are usually worn by the 
members of the family) must be equally divided, cither in specie, 
or by a valuation and money adjustment. It will, of course, bo 
competent to either party to prove tho existence of any moveables 
not entered in tho inventories ; and, if necessary, a Commissioner 
can be appointed, with power to enter the houses of both the prar- 
ties, and make an inventory and valuation of the property therein 
contained. Finally, we have to consider the extensive trade and 
banting business carried on by the defendant, and that carried 
on on a smaller scale hy the plaintiff. If there were any hope 
that the parties would be able and w i l li ng to carry on business 
harmoniortsly, and with mutual confidence, tho most satisfactory 

-wraAT aV •s'Yinlri'nfK* llA f.A na -fp 
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hencefoiih not moinbeis of m iindivulot] Ilimlii but piii 

neis in trado; and to dhc(t that ilio pluintiif’h at BluihtV 

ptir and tho dofemUnt’B busiiioNi A and llombiy fvbould 

bo miitocl into ono oommon fiiin, and euiiod on])} bolb ])iutio^ 
on tbo footing of an oidinaiy pailnoisMp 11 would ])roluibly bc' 
most conveniont that the o\isting ‘^jstem of man igi mout slioiald 
not be disliirbod; tliat tlio plaintilE should eontmiio lo nlanago 
llie ShaMpm business, and the defendant thd at Btlgaum and 
Bombay, the profits being divided liom limo to time in orpixl 
jjropoitions Thai, as it appears to us, woubl be the most eon 
veniont mode of partition ; but it would manifestly be useless for 
this Oomi to constitute such a partnership, unless the parties 
agreed to enter into such a relation with ono another, heeaube either 
parly, who might be dissatisfied with the anangement, might at 
once come into Court, and claim a dissolution of the partnership, and 
the settlement of the difiorcncps between the parti< s would then be 
no further advanced than at tho present moment If the partie*. 
mil not accept such an arrangement as this, and if tire defendant 
will not do what would be still more sati&f rcioiy, Yh , come to a 
private settlement with the plaintiif and pay him the ascertained 
value of his share (in the same manner as the claims of Kesirav 
Naik and other members of tho family were settled in former 
years), then jthe only alternative is to order an aceouut be- 
tween the parties, and a division upon the footing of such account 
It axipears that ^the defendant’s account books have been con- 
siderably damaged by white ants while in the custody of the 
lower Court ; and the loss of these books may, as he says, render 
it more difficult for him to recover some oi his outstanding debts. 
But he has been carrying on his biisinoss for some iimo without 
these boolcs ; and he must oeitainly bo in a position to show what 
ax'e the assets and liabilities of his business, as they exist at the 
present moment. The decree, theroforo, which wo shall make is 
the following : — ^This Court roversea tho decree of tho Subordinate 
Judge, and declares that the plaintiff and defendant are entitled 
each to a separate half share in all the property in the possession 
eiilier of them, and directs that partition be made in the man- 
that is to say, that of the two houses in 
th# hous^' at 8h&h%ux be assigned to the 
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plaintiff, and tlie house at Belgaum to the defendant, and that 
the plaintiff do receive, in respect of the difference in value between 
the two houses, the sum of Rs 4,500 : and in respect of the fur- 
nituie, jewels, and other specific moveables, this Court directs that 
the Court below shall proceed to inq^uire and determine what pro- 
perty there is of this desoiiption in the i3osse&sion of either of the 
said parties, and to divide the same in the manner which is usual 
in the partition of moveablfe property; and in respect to the trade 
and banting business oariied on by the plaintiff at Shahapur, and 
by the defendant at Belgaum and Bombay, this Court orders and 
directs that each of the said parties shall foithwith produce and 
bring into the said lower Couit all accounts, books, books of ac- 
count, bonds, mortgages, agreements, papers, and other documents 
whatsoever in his possession, custody, or control, or in the posses- 
sion of any other person or persons in tiust for him, relating to such 
trade and business, in order to enable the said lower Oomt to ascer- 
tain and determine what is the amount of moneys in the hands of 
either party, and what is the amount of the debts due to and by 
either party on account of such trade and business ; and thereupon 
that the said lower Court do diiect that all moneys in the hands of 
either party be paid into Court, and do make payment therefrom of 
all debts due by either party on account of his said trade or busi- 
ness, and do appoint a receiver or manager, under Section 92 of the 
Civil Procedure Code, to recover or sue for outstandings due to 
either party or to pay the same into Court, and do from time to 
time divide the moneys so paid into Court between the said parties 
in eq^ual shaies And this Court directs that the costs of this suit 
and appeal be paid out of the estate, but authorizes the said lower 
Court to direct that either of the said paities, who may vexatxously 
or impropoily delay or obstruct the execution of this decree, shall 
pay tbe costs occasioned by any such vexatious or improper delay 
or obstruction 
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[APPELLATE CIVIL JURISDICTION.] 

Before Sir M. B. Wesiropj)^ Ki, Chief Jmike^ and Mr, Jmtice 

MekilL 


1377, KHAHDIJ DIJBLABAS (PiAtNairr a:np ApprrxANT) v TK'RXOBABD 
Eebruarj 1 . AMAECHAND (Bkfenbai^t and BisspoiTBEivT).^ 

Act XIX, ^1843 — Act XX, t/lSGO, Section §0 — Megtsh^ition'-^Bnoriiy 
— Mor tgage-^Accouyit-^Besjudicata-^Xotice, 

A iQortgage deed registered under Act XX. of 1866 is not thereby entitled 
to prioxity orer a mortgage deed whieb might have been, but was not^ 
registered nader Act XIX. of ISiSj in eases where the consideratian lor the 
riyal deeds exceeds Bs. 100. Malesliagfa t. Basmjppa {1 Born. H. 0, Bep. 
10), Marnmngir r, Spiei's (2 Bom. H. C, Bep. 204), and FurahJmdm v. 
Bhoniio (2 Bom. H. 0. Bep. 222) distinguished. 

Quicre, — ^Whether in the case of instruments executed for a consideration 
less than Bs. 100, Sec 50 of Act XX. of 1866 would opei’ate to give priority 
to the deed registeied under that Act over the deed which might have been, 
hut was not, registered under Act XIX of ISIS. 

This was a special appeal from the decision of H. Baity, Extra 
Assistant Judge at Dhulia, reTetsin^ the decree of tlie 2nd Class 
Subordinate J udge at Yawal. 

The pkintifi, Khandu, sued to recover possession of a house and 
site, alleging that these premises had been mortgaged to Mm by 
one Edghu Eamji for Rs. 012-8-0 on 26th July 1860, that he had 
obtained a decree against Raghu on this mortgage, and at a sale 
in execution of that decree had purchased the property himself 
on 26th March 187 3. The defendant pleaded, among other things, 
that the property claimed had been mortgaged to him by the 
same R^ghu Rimji on 20th October 3869; that his mortgage 
had been duly registered, and, therefore, was entitled to pre- 
vail over the unregistered mortgage of the plaintiff. He also 
alleged that he had purchased the property on 7th June 1872 in 
execution of a decree obtained by him against E4ghu on the 
mortgage of 20th October 1869. The JSubordinate Judge, after 
hs,ving taken evidence on the issues framed, found both the inorte 
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to priority on tlie authority of Makshappa t* Basmppap-^ Ear-* 
mmgir v. Spiers, and Parahlnidds v. DhonduS^^ 

Gokuldds Kahandds for the appellant The plain mort- Dcjbladas 
gage was executed when Act XIX. of 1843 waa in foroe^ while TiBicWAisn 
the defendant's mortgage was executed under Act XX. of 1866. Amarohaku. 
The question of priority, therefore, did notarise in the case. 

Shdntdrdm Ndrdyan for the respondent. 

Wbsteopp, O.J. : — The plaintiff's and defendant's mortgages 
were both for sums exceeding Es. 100. Act XX. of 1866, under 
which the defendant's mortgage was registered, makes no pro- 
vision in such cases for priority of deeds of sale of mortgages 
registered under that Act over deeds of sale or mortgages which 
might have been, hut were not, registered under Act XIX. of 1843. 

We cannot, therefore, adopt the view taken by the Assistant Judge 
of the" consequence of the non-registration of the plaintiff's mort' 
gage which was executed on the 26th July 1860, and was, there- 
fore, registrable under Act XIX. of 1843, the defendant's mort- 
gage having been executed on the 20th October 1869, and regis- 
tered under Act XX. of 1866 

The authorities relied upon by the Assistant Judge were cases 
in which aU of the conflicting documents were registrable under 
Act XIX. of 1843, and, therefore, are inapplicable to the present 
case, in which one of the mortgages only was registrable under 
that Act, and the other was registrable under Act XX. of 1866. 

The two latter of those cases-— Spiers and Faralhudds 
y. Bhondus.!:^ (on the question as to the effect of possession) 
the subject of comment in Baiardm NemcJmnd v. Appa BuhiP'^ 

Whether, in the case of instruments executed for a consider- 
ation under Rs. 100, where the earlier document was registrable 
under Act XIX. of 1843, and the latter document was so under 
Act XX. of 1866, the 60th Section of that Act would give to the 
latter document, if registered, priority over the earlier document, 
if unregistered, is a question which does not present itself here, and 
on which we offer no opinion. 

(i) 1 Bom. H. G Bep. 10. 

(2) % Bom. H. C. Eep., 1st Ed., 3:513, 2iid Ed., 204 
(8) % Bom. H. 0. Rep., 2nd Ed., 222. 
m 9 Bom. E. C. Bep. 121. See pp. 138, m and 14L 
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1877 The plaintifl, the first mortgagee, is now entitled to recover 
' £g^in)p"" po 8 °e 3 sioD of the house and site, the anbjeet oi' this suit, and to 
I)iiBi.ADAa hold the same as against the defendant, the second mortgagee, and 
TialcHAND possession ho forthwith given to the plainiitf ; 

Amabchaitd hut we will give liberty to the defendant to ledeom the same 
on payment of the sum which may he found now due to the 
plaintiff upon an account duly taken in respect of the mortgage 
to him by Rfighu of the 20th July 1800. The decree in the 
plaintiff’s suit (No. 2198 of 1872) against Kaghu is not binding 
upon the defendant, who, though he became a puroliaser on the 
7th June 1872, was not made a party to that suit, wMeh seems 
to have been instituted on or about the 17th July in the same 
year. Therefore the aooount taken in that suit is not oonolu- 
sive upon the defendant. 

The defendant must, within one calendar month after this 
decree has been notified to him, inform the subordinate Court 
whether or not he intends to redeem, and, if so, whether he demands 
that an aooount should be taken of what is due to the plaintiff. 
If he do within that time demand that such account should be 
taken, the subordinate Court should, within the period of three 
calendar months from aich demand, take and eomplete such 
account ; and if the defendant do, within tliree calendar months 
(from the time the amount found due on such account to the 
plaintiff is notified by the subordinate Court to the defendant), pay 
to the plaintiff that amount and the costs of the suit and of the 
regular appeal, the defendant shall be at liberty to redeem and 
recover the house and site (the subject of this suit) from the plain- 
tiff ; hut if the defendant do not pay such amount and such costs 
to theplaintiffi within the last-mentioned period of throe calendar 
moiiths, the defendant is to be for ever barred and foreclosed 
from redeeming the said house and site from the plaintiff. The 
parties respectively are to hear their own coats of this special 


J)ecreg reversed. 



VOL. I ] BOMBAY SJEEIES. 

[APPELLATE CIVIL JUSISDICTION.] 

Before Sir M. R* Westropp^ Chief Jastice^ mid Mr* Judke 

MelvilL 

BAMOHANDEA MANEESHWAE (Plaiotee and Appellant) v, 
BHIMEAY^BAVJI and anotheb (Dependants and BESpaNDENTs)."^ 
Bomhap Act L <2/’1865, Section 2, Clmse (j ), and Sections 36 and 42, Clause 
Ist-^Mazindmd-'- Occupant — Mortgage ofMirdsi land — Inteced. 

3)., widow of a Hindu Mudfiddr, by a duly- registered deed, dated the 24tli 
of November }869, moitgaged tbe Mirdsi land of Iier deceased busband to 
B, M. for Bs 150. Subsequently, on tbe 5th July 1873, D. executed a 
razindmd of tbe land in a favor of E. G-. 

Held that tbe mortgage bound D*s estate in tbe Mirdsi land as a Hindu 
widow ; that, wbelber tbe property is regarded as Mirdsi, or as that of an 
ordinary occupant, it is transferable under Section 36 of Bombay Act I. of 
1865 ; that wben D. executed tbe ra%i%dmd, there was nothing left in her to 
relinq.uisb or otherwise deal with more than tbe equity of redemption ; that, 
consequently, B. G. took nothing by tbe razindmd executed in bis favor 
by D. except this equity of redemption. 

Tamohand v. Ldhshman (L L. B. 1 Bom. 91) distinguished. 

The distinction between the present and the case of a pui chase at a sale for aireais 
of Government land revenue is, that at such last-mentioned sale, the purchaser takes 
the land discharged of all oncumbranees, inasmuch as the Government land revenue 
is the paramount charge upon the land. 

Interest allowed not exceeding tbe principal, foilowmg tbe rule of 
Damdupat. 

This tos a special appeal from the decision of E. Oordeanx, 
Assistant Judge at Shol4pur, in the district of Poona, amending 
the decree of Edvji Q-ovind, 2nd Class Subordinate Judge at 
BArsi. 

Kamehandra Mankeshwar hrought this suit against Beotu 
(defendant No. 1), Bhimr^lv E4vji (defendant No. 3), E^rji 
Girdhar (defendant No. 4), and Vitto Balia, the lessee of Bhimrdv 
(defendant No. 2). The plaintifl sought in this suit to recover 
Es. 279, due on a mortgage bond, for Es. 150, ■with interest 
at 2 per cent, per mensem, executed by Deoku on the 24th 
November 1869, and prayed for a decree against Deoku per- 
sonally or against the mortgaged property Deoku (defendant 
No. 1) pleaded that the mortgage -was fraudulent and -without 
consideration, and that she had relinquished the land by a ratU 
n4md in favour of Bhimrdv B^vji (defendant No. 3), under data 

^ iRrkAmal ATvnAal "Wfv SVS a-P 
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1877, ilie Sit July 1872. BMmrAv and E^vji (defendants Nos. 3 and 
B.TtfmTAw r 4) answered thfit the land belonged to detendant No 4 as Ja- 
ivf iiMgts iT r 0 linq[mshed by defendant No. 1, and entered in 

WAS the name of defendant No 3, in the revenue books, and that, there- 
BhimeXt plaintiff could not olaim to recover the mortgage debt 

JtAVJiAjfD by the sale of the land. The Subordinate Judge awarded the 
AHOiHiE. against Dooku (defendant No. 1) personally, and, in' default 
ot payment, ordered the sale of the mortgaged property. In ap- 
peal, which was preferred by defendants Nos. 3 and 4 (Bhimrav 
and E4v]h), the Assistant Judge, on the authority of JhmctefX 
T. Lakshmn,^^'^ held that the lien of the plaintiff on the land as 
mortgagee became extinct when Deoku (defendant No. 1) pre. 
eeuted her rasmam& s and amended the decree of the first Court 
by making a decree for the payment of the money only against 
Deoku personally. The plaintiff preferred a special appeal, and 
of the respondents, Bhimi4v and Edvji only appeared, 

Bhairamdth Mcmgesh for the appellant: — The Assistant Judge 
was wrong in holding that the person in whose favour a Mirdsd&r 
resigns his land does not take it subject to a mortgage created 
by the Mirdsddr before the date of his rasmamd. The case relied 
upon hy the Assistant Judge in support of his decision does not 
apply. In that case, there was no mortgage executed by the 
Mirdsddr prior to the date of the razmdnid. 

SMntdrdm Nirdyan for the respondents : — Deoku was an ooou- 
pant of the land in dispute, as defined hy Section 2, Clause (y), of 
Bombay Act I. of 1865, being responsible to Government for pay- 
ment of the assessment due on it. As such oooupant she was at 
liberty to relinquish her rights of occupancy under the provisions 
of Section 42, Clause 1. "When Deoku mortgaged the land to the 
plaintiff, he ought to have got his name entered in the revenue 
hooks as oooupant. By omitting or neglecting to do so, the 
plaintiff placed her in a position to resign the rights of occupancy 
in favor of any person she chose. By this omission or neglect 
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siioli airears the purchaser would have taken it free of all enoum- 
hranees as held by this High Court in Abdul Qani v. " 

Ounda v. Mardan^^^'^ and Qhelablim v PmnjitanS^^ 

The judgment of the Court was delivered by 
WrsTEopp, O.J. : — The case Tarachcmd v. LalBlmian^^'^ cited 
by the Assistant Judge is not any authority for his decision. 
There was not m that case any moitgage or other specific lien on 
the land created by the Miia^dar^ Bhagu, or his piedecessors in 
title, previously to his execution of the rcmndmd in favour of 
Lakshman, the new occupant. The learned pleader for the re- 
spondents, in the present case, relied upon Bombay Act I. of 1865, 
Section 2, Clause (;), and Section 42, Clause 1st, as sufficient to sup- 
port the title of the defendant Bhimrav Eivji, in whose favour 
Deoku (the first defendant) executed the razindmd of the 5th July 
1872 to the Jahaqirddr Eavji Cirdhar, father of Bhimrav Eavji. 
But there is nothing in Section 42 which would enable Deoku 
to rehnquish more of the Mirasi estate than was left in her at the 
time of the razmdmad. She had already, on the 24th Novemhex 
18G9, by a duly-registered deed, mortgaged the lands in dispute 
to the plaintiff Ramohandra Mankeshwar for Es. 160 ; that mort- 
gage was piv tanto an assignment of her Mirdsi interest, and that 
she could make such an assignment has not been disputed in this 
ease* How far it would bind her husband’s heirs is not a ques- 
tion now befoie us. It would, at all events, bind her estate in 
the lands as a Hindu widow ; whether we regard the ivatan or the 
property as Mudsi or as that of an oi dinary occupant [Kludedar)^ 
it was transferable (Bombay Act I. of 1865, Section 36) ; and when 
she had executed the duly-registered mortgage of 1869, there was 
nought left in her to relinquish or otherwise deal with than the 
equity of ledemption. Bhimriv Eavji, therefore, by Deoku’s exe- 
cution of the fanindma in his favour took nothing except the equity 
of redemption. The Jahagirddr admitted him in virtue of that 
ramndmdf and not otherwise This was not a ease of a purchase 
at a sale for arrears of Government land revenue At such a 
sale the purchaser, inasmuch as the Government land revenue is 
(1) 10 Bom. H. 0. Eep. 416. (2) Ihd. m. 

(5) 11 Bom. H. G. liep 218. (4) I B E. 1 Bom. 91. 

{B) See 2 Bom. H. 0. Eep. 318, and 8 Bom. H. 0 Eep 87, A. 0. J. 

(6) As to Jaghrddrs and Indmddrs, see 11 Bom, H. G. Bep 37. 
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the paramount charge upon the land, iahes the land discharged 
of all inoumbranees : Abdul Gmii v. Kmhmji, Qundo v. iLTc/r- 
® Gyiahkm V. Fi'aitjnnnA^'> In the present case Bhimrd'V 
■Rdvji, if he had taken the trouble to search the register [as a pru- 
dent purchaser or intended assignee -would have done], -would 
have learned that the wido-w’s interest in the lands -was bur- 
dened -with the plaiatifE’s mortgage. Wo reverse the decree of 
the Assistant Judge, and direct that the defendant Dooku do 
pay to the plaintiff the sum of Es. idO, i.o., principal money, 
together with interest at the rate of 2 per cent, per mensem 
from the 24th November 1869 until payment : provided, however 
(having regard to the rule of Dawdiij)at), that the whole sum pay- 
able by her in respect of the said principal money and inter- 
est pkn.n.11 not exceed Es. 300 in the whole, and it is further di- 
rected that aU of the defendants shall pay to the plaintiffs his 
costs of this suit, and that the defendants Bhimriv Edvji and 
ESvjr Crirdhar do pay to the plaintiff his costs of both appeals, and 
it is also directed that in default of payment of the said principal 
money and interest and costs of this suit hy the said defendant 
Deoku, or of payment of the same and of the costs of hoth appeals 
by the defendant Bhimrav Edvji (in his capacity as assignee of 
her equity of redemption) within 6 calendar months from the 1st 
day of March 1 877, the estate of the widow Deoku in the land in 
the plaint mentioned shall be sold by public auction, and, after de- 
(Juetion of the expenses of sale, the proceeds of sale shall be applied 
in discharge of the said principal money and interest (not exceeding 
Es. 300 as aforesaid) and the costs of this suit and of both ap- 
peals, and the defendants in this suit shall be for ever barred and 
foreclosed from redeeming the said lands, and the residue, if any, 
of the said purchase money left after payment of the said piin- 
cipal, interest, and costs shall be made over to the defendant 
BhimrtkV Edvji. The defendant Deoku and the defendant Yitto 
Balia are respeotively to bear their own costs of the snit, and the 
defendants Bhimrdv Edvji and Edvji Girdhar are to bear their 
b-pi totefe^ectively of the suit and of hoth appeals. 

Decree rm&nem* 
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Before Mr^ Justice Mehill md Mr, Justice Kcmhalh 

BANCHODBAS DAYALDAS (Plaiotiff, Appuilact) v. EANCHOD- 
DAS NANABHAI (Defendant, Eespondent).^ 

jBhdgddri and Nai^vaddii-^^Bomlay Act V, of 1862, Sections i and 3-—?7?a- 
re^ognized portion mortgaged hfore the pamng of the Act'-San mort^ 
gage — Court's mie. 

The plaintiff, in 1874, sued on a San mortgage, dated 15th Noyemhei* 
1861, i.e , five months before the passing of Bombay Aet V of 1862, to 
recover a sum of money by sale of the mortgaged property, which formed 
part of a hkdg in a Bhdgddri village, which hhdg the defendant had pur- 
chased at a Couit*s sale subsequent to the date of the mortgage. 

Held (assuming Section 1 of the Aet to apply) that it does not bar the 
right of action ; that, therefore, a Civil Court would be bound to make a 
decree, even though it might anticipate that Section 1 o£ the Act would 
stand in the way of the execution of that decree. 

Semhle, that, after a decree has been passed against a portion of a hhdg^ 
the Collector might recognize such portion as a division of the hJidg, if 
assured that justice required that the deciee should be executed 

Meldi further, that no retrospective operation can be given to Section 1 of 
the Act, so as prejudicially to affect existing rights. The words “ attach- 
ment or sale by the process of any civil court,"' used therein, were intended 
to prevent attachment and sale under simple money decrees, and not to pre- 
vent the sale of mortgaged property in satisfaction of a valid mortgage. 

Mdd, also, that the purchaser at a Court's sale buys only the right, title? 
and interest of the debtor, burdened with all valid liens, such as a pievioua 
Ban mortgage. Mathuradds v. Kdka (7 Bom. H. C. Eep. 24, A. 0. J.) and 
CUntaman v. Slhivrd^n (9 Bom. H. 0. Eep 304) followed. 

Thxs was a special appeal from the decision of H. Birdwood, 
Judge of Suratj reversing the decree of the 2nd Class Snbordi- 
liate Judge of Ankleswar. 

The plaintiff sued in 1874 on a mortgage deed, dated 16th 
JSfoveinher 1861, to recover Es. 110 from the mortgaged property 
of a deceased Bhdgdar named Tishram, from his heirs, and from 
Eaxiohodd^s Ndndbhai, the purchaser in possession at a sale by the 
Court, at a date subsequent to the mortgage of the whole of 
Vishr^m^s bh% of which the property mortgaged formed a part. 

VishrSm’s heirs did not defend the suit. The purchaser 
EanohoddAs NanAbh^i answered that he had no knowledge of the 
* Special Appeal Ho, 364 of 1875 
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" 1877. mortgage, and that the plaintifi’a suit was barred by Bombay Aot 
iC;S555T. 01 1863, 

Davaldas The Subordinate Judge awarded tlio claim, finding tho mort- 
Banchoddas proved, and bolding that under the BhdgdAri Act, Section 1, 
NisiBHii. there was no objeotion to the enforcement of the claim against the 
mortgaged property, as the bhcig had already been dismombercd 
before the passing of tho Act, and defendant Ranchoddfis Nfina- 
bhAi’s purchase was long after it, that is, in October ISTr*?. 

The Judge, in appeal, was of opinion that tho claim could not he 
enforced against the mortgaged land. He said: “ I cannot find 
that the bhag which the defendant purohased bad been so dis- 
membered before Bombay Aot V. of 1862 came into force, by the 
mortgage of a portion of it to the plaintiiS, that Section 1 of tho 
Act could not be applied to it. It is admitted that the mortgaged 
portion is a portion of the bbag ; the bhag, therefore, was pro- 
perty for the protection of which the Aot was passed. And, after 
the Aot had become law, no portion of Vishram’s bbdg was liable 
to attachment or sale by the process of any civil court. Such 
protection, it seems to me, is extended to all BhagdM land, 
whether it had been mortgaged or not before the Act came into 
force.” 

Nagindas Tulsidas for the plaintiff, the special appellant Tho 
mortgage to the plaintiff was before the passing of the Bhagdari 
Aot, which, therefore, does not apply to this case. No retrospective 
effect can be given to it without the express command of the 
Legislature. The Aot does not bar the cognisance of a suit in 
respect of an unrecognized portion. It would he highly ineijuit- 
able to deprive the plaintiff of the benefit of Ms seourity in this 
case, for the dismembermeat of the bhdg had taken place before 
the passing of the Aot. The defendant’s purchase was subject to 
the plaintiff’s San mortgage, he being a purchaser at the Court’s 


ffmmraUe Em Saheb V. N. Mandlik, Acting G-ovemment 
Bleadef, was heard on behalf of the Oolleotor, who was not made 
but to whom a notice was issued by the Court, calling on 
l^any -objeOlaonsbe might have to urge against the 
HIsl.tfohten^ed.'thdttbB Aot was passed to pro- 

tbat a deorea in 
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the plaintifl^s fayotiT would defeat tlie object of the Legislature. 
Such a decree could not be enforced, and should not be passed. 

No one appeared for the defendant. 

The judgment of the Court was delivered by 


1877. 

Ban CEO mis 
Dayaldas 
u. 

Banchoddas 

HilSfiBHix, 


Melvill, J. : — In this case the plaintiff, a morfgageoj, sues to 
reoDver three instalments of his debt by the sale of the mortgaged 
properly. The property is a portion of a share in a Bhagdari 
village, and it may be taken as admitted that it does not form 
what is called, in Bombay Act V. of 1862, a recognised suh-divi- 
sion of such shaie. Under these circumstances the District Judge 
has held that he is precluded by Section 1 of Bombay Act Y. of 
1862 from making a decree in the suit. Section 1 is as follows : — 
No portion of a bh% or share in any bhagdari or narwadari 
village, other than a recognised sub-division of such hhag or 
share, shall he liable to seizure, sec[uestration, attachment, or sale 
by the process of any civil court, and no process of such court 
shall be enforced so as to cause the dismemberment from any 
such hhag or share or recognised suh- division thereof of any 
homestead, building-site (Q-ubhan), or premises appurtenant or ap- 
pendant to such bhdg or share or recognized suh-division thereof/^ 
The first observation which is suggested by this section is 
that, even if the District Judge were right in applying it to the 
present case, it does not appear to preclude the hearing of the 
suit, or the making of a decree. It relates only to the issue and 
enforcement of process of execution. The Act prohibits mort- 
gages of fractional portions of a bh4g subsequently to the date of 
the Act (Section 8), but it does not invalidate such mortgages 
made previously to that date, nor does it take away the right of 
action in respect to them. As, therefore, the oognizanoe of the 
suit is not barred by the statute, we apprehend that we should be 
bound to make a decree, even though we might anticipate, as the 
District Judge has done, that Section 1 of the Act would stand in 
the way of the execution of that decree. No doubt a Court would 
be unwilling to make a decree which it could not execute; but 
we think that we would be bound to do so, if the law gave the 
Court cognisance of the suit. Moreover, it seems to us that even 
if Section 1 of the Act be appEoablo, it does not necessarily follow 
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" 187? that a deciee made in this suit would be inoapable of execution. 

The term “recoguized aub-division ” is nowhere dtfinod in the 
DAxiMAs ^ot. Non eousM that the Collector or the proper authority 
BAScHoDDis might not be induced to recognize tho laud la dispxite as a sub- 
JJfiKABHii. (jiYjgion if he were made aware that the plaiutili held a docree 
which ought in justice to he exeoutal, and wliicb eotdd not other- 
wise be executed. Nor is it inoonoeivable that tho Legislatdre, if 
made aware that the Act was produclive of bardsliip which hud 
not been contemplated, might make provision for the onforco- 
ment of decrees founded upon rights which wero in existence be- 
fore the passing of the Act But in any case we tbiok that the 
plaintiff (if otherwise entitledl ought to have a decree in this 
suit, whether such decree is woiih much, or little, or nothing. 

But we aro prepared to go further, and to hold that Section 1 
of Bombay Act V. of 1863 would not apply to the present case. 
Before coming to this conclusion W'e thought it advisable that 
an opportunity should he given to the Collector to be heard in the 
matter; and notice has accordingly been given to him, and we 
have had the benefit of hearing the Government Pleader in hia 
behalf. 

The mortgage to the plaintiff was made on the loth Novomhor 
1861, or about five months before Bombay Act V. of 1862 was 
promulgated. To hold that the Act deprives such a mortgagee of 
the power of making his security available in the only manner in 
wMeh in many cases it can he made available, would be to give a 
retrospective operation to the law, and to impute to the Legislature 
the rntentiou of prejudicially effecting vested rights. There is a 
strong legal presumption against such an intention, and it is not 
to be imputed, unless the terms of the Act clearly and nnambig- 
uously show that such was the intention. A careful consideration 
of aE the provisions of Bombay Act Y. of 1862 leads us to the 
conclusion that the words “attachment or sale by the process of 
any mvil court” in Section 1 were intended to prevent attachment 
sd.e under simple money decrees, and not to prevent the sale 
property in satisfaction of the mortgage debt. If 
‘^^Spf^S^d»entheintention,it is to he presumed that the 
fak^ away the right of action, and so 
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civil courts in tlie absurd dilemma ol being obliged by law to 1877 


bear a useless suit, and to pass a decree incapable of execution, 

A gain, it is clear tbet the terms of Section 1 cannot, under any I>AyAiinIs 
construction, preclude the execution of a decree for the fore- Eixchobdas 
closure of a previously existing mortgage; and yet foreclosure, 
equally with sale, would operate to dismember a bhag, and so 
defeat* the intention of the Legislature, if the intention were to pre- 
serve the mortgaged property from alienation under any and all 
circumstances. It is not to be presumed that the Legislature, if 
it wished to defeat vested rights, would have closed one door 
against the enforcement of those rights, and have left open another 
mode of access to precisely the same results. On these grounds, 
vhf., that out of respect to the Legislature,’’ as said by Lord 
Chancellor Kent in Dash v. Vankkek^^'^'^ it must not be presumed 
that it intended what v^rould be both unjust and illogical, and that 

the reason and intention of the law-giver will control the strict 
letter of the law, when the latter would lead to palpable injustice, 
contradiction, and obscurity,” we are of opinion that we ought 
not to give to Section 1 of Bombay Act V of 1862 a retros- 
pective operation, so as prejudicially to affect existing rights; 
and we, accordingly, overrule the decision of the District Judge 
on this point. 

The respondent is the purchaser, at a sale under a decree, 
of the entire hhdg, of 'which the property in dispute forms a por- 
tion. He does not appear to dispute the genuineness of the plain- 
tiff’s mortgage. He denies that the plaintiff has ever had posses- 
sion ; hut even if he be right in this contention, his liability is hot 
lessened. The plaintiff’s mortgage is a Ban mortgage ; and the 
respondent, as purchaser at an auction sale, bought only the right, 
title, and interest of the debtor burdened with all valid liens created 
by him; Matlmradds v. Kdha^^^'^ Ohintaman v. The 

questions of possession and of notice do not, therefore, arise, and 
we are in a position to dispose of the case without a remand. 

We reverse the decree of the District Court, and restore that 
of the Subordinate Judge, with costs on the special respondent 
throughout, 


(!) 7 477* 

(3) 7 Bom» H. 0* Eep 24 A 0* Jr 


Decree reversedk 
(%) 1 Kent Oom, 482* 

(4) 9 Bom. H. 0. Eep, 304, 
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if; iTustwo Ilihi/l ami Ifn Jusiicp KimhaU. 

KIVAL EUBER anb AiJOTHm Q^hhiwm% Airii.x\NTs) Ths 
TALX riBAJiX SW£TLEMmT OFnCEli ani> CriGUBliAl ABHB- 
6ANGJI TAIiTJlD ?(E (DBrEJrBiKTs, Blspom>fnts>)»^ , 

TSluMd7*h Ac^) Bombay A<t VI oflSQI — Mcfii^/rco land^ Might io le^g 
asKss inui i'-- Limit ution. 


The TlIuMari Settleirient Oili<.ei liafing asse^-'sed rent-free laud, on the 
ground that ife had been granted foi semee, and that semce was no longer 
required, 

Held that this was not a sufficient defence to an action bj the holder of 
the land, it not being shown that bj the teims of the giant {assuming that 
there had been a giant of an estate biDdened. with service) the estate was 
detemmed by the remission of the service. 

jfleldjiiither that if the grant was the grant of an office rcmuneiated by 
the use of land the right to assess was barred, by the possession o£ a person, 
not claiming under the grantee, for a longer peiiod than tu elve yeais after 
the light to resume aeeiued, under Act IS of IBf 1, Section 29 and Axt 180, 
Schedule IL 

This was a special appeal from tHe deoisian of W H Newnbam, 
Judge of the district of Ahmedahad, eoBJdimxDg the deoiee of 
J, W. Walker, Assistant Judge. 

The facts of the case are as follows: — 

The plaiiitife m 1874 sued to xecoyer the amount of tent im- 
posed in 1871-72 by ths Tdlukdiri Settlement Officer, pioeeed- 
ing under Bombay Act VI. of 1802, upon a piece of bmd. They 
alleged in the plaint that the land beloogod to QaU Tejd and 
Parshotam Teja, by whom it was mortgaged to the phunCiffs 
father, Kuber, in 1839-00 ; a further charge was placed upon it in 


1861-62; and, finally, in 1865-66 it was sold to the plaintiffs. 
The plaintiffs also prayed for cancelment of the Tilukdari Settle- 
ment Officer’s order imposing rant. 

The Tilukdari Settlement Officer was at first the only defend- 
ant in the cause; and he answered that the plaintiffs were not 
owners of the land; that the land belonged to the TalukdAr of 
0 se estate was now in Ms elxarge ; teat it was granted 
, at a nnknown, in retorn for semoes aa 

and ct4tiTated tli& land till 

?f? i i > 

iiasMisw , 
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1834; that Jiya did in 1853 and was succeeded by Morar Ganesh, 1877. 
That the services of cook weie no longer required by the Tllukdar, tvb vat, " 
and, therefore, nndei Bombay Act YI. of 1862, the Tdlukddri Set- Euebe 
tlement Officer had every right summarily to impose the rent he Thb Titus- 
had fixed. DiElSEritB- 

MBNT 

The Tdltikdar of Crangad, G-anblial Abhesangji, was subse- 
qneatty added as a defendant to the suit, and he made a similar 
defence. 

The Assistant Judge of Ahmedabad, who tried the suit, reject- 
ed the plaintiff’s claim, for the reasons, among others, that the 
Talukdari Settlement Officer was perfectly justified in deciding 
sumxnaiily that land was not alienated and liable to pay rent 
in lieu of sex vice, and that, even if this was not so, the plaintiffs 
had failed to prove their title. 

GohiMaB Kahdndm Parekh for the plaintiffs, the special appel- 
lants : — Bombay Act VI. of 1862 gave no power to theTalukdarto 
put a stop to the service at pleasure and recover the land or levy 
assessment upon it. The Tdlukdar himself could not do so. The 
land was not service land. It was granted for past service. There 
IS no evidence that the grantee or those who came after him, in- 
cluding the plaintiffs who came in as purchaseis, as we allege, or 
as mortgagees, as the Courts below hold it established, ever per- 
formed service. Their possession of the land is adverse, and ex- 
tends over fifty years. The Taluhdar or ihe Talnkdari Settlement 
Officer cannot stop ser^ ice if it was performed at pleasure. The 
suit is, at all events, barred by lapse of more than twelve years from 
the death of Jiva, the cook to whom the land was granted, for the 
office of cook was not hereditary, nor is it proved that those who 
held the land afcer Jiva were his heirs, 

Sonourahle Mao Bahh V. iV Mandhl^ Acting Government 
Pleader, for the TMukdaii Settlement Officer The land is service 
land held rent-free. Mere lapse of time and non-performance of 
service do not bar a Talukddr^s right to demand service from the 
holder of service lands. The case might be different if the holder 
had, on demand, refused to render it. The mere fact that the 
Tdlukd£r did not require service cannot of itself bar his right. 

Section 3 of the Talukdari Act authorises the Settlement Officer 
to remove the holder from possession. % 



588 


THE INDIAN LAW BBPOJITS. [VOL. I, 


' 1877. Nagindm Titkiddi, for the T<ilukddr, adopted the argument of 
Government Pleader. 

Ktjbeb Mblviix, J.:—- The land in dispute has admittedly heen rent- 
The Taluk- free for fifty years. This is sufficient to throw upon tlie person 
nlBibsOTE- (Jemanding rent the burden of proving that rent is due, 

OpriosB. The ease made by the defendant (the Talukdaii Settlement 
Offlcei) is that the land is service land, and that, as service is no 
longer required, rent must be paid. It appears to us that this is 
not a sufficient defence to the action. 


In Baboo Koolodeep Navahi Snigh v. Mahadeo Singh^'^ Peacoob, 
C I., says 1 must say that this is the first time I have ever 
heard suoh a contention as that a landlord can dispense with 
the services upon which lands are held whenever he pleases, 
and take back the estate. It is not because the services are re- 
leased or dispensed with or become unnecessary that the estate 
can be resumed. If a grantor release the services, or a portion 
of the services, upon which lands are holden, the tenant may hold 
the land free of the services; hut the landlord cannot put an end 
to the tenure and resume the land. Many services upon which 
very valuable estates are held are of little value now. The estates 
may be very valuable, and the services almost valueless. But some 
large landed proprietors would he somewhat astonished if they 
were told that the services have been dispensed with, and their 
estates are liable to be resumed. It might as well be contended 
that if lands are granted at a small quit-rent, the landlord might 
relinquish or dispense with the payment of the rent, and take back 
the lands. It is said in the plaintiff’s written statoment that the 
sanad was granted upon condition of rendering services. But 
oven if it were so, the person to whom the condition is to be per- 
formed, cannot, by dispensing with the performance of the condi- 


tion, put an end to the grant. If lands were granted upon con- 
dition of paying a certain rent, the grantor or his representatives 
would have no right to say, when the lands are very valuable, ‘ I 
^ dispeo^ with the performsmoe of the condition, I will exempt 
||‘|44<^ fteigaytaent of the rent, and I will take back the estate.’ 

W-^be ^ case of rent, why should he be able 
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In Forhcs v. Mee^ Mahomed Tuquee their Lordships of the 1877. 
Privy Council say that they cannot but express their oonourrenoe 
in many of the general principles laid down by the Chief Justice Kttbbie 
in the above passage. ^ The tW 

In the same case their Lordships adopt a distinction between the Seetiih- 
granl of an esUte burdened with a certain service, and the grant OrrmEE. 
of an ollioe, the performance of whose duties is remunerated by 
the use of certain lands. 

Of the former description of grant they say: “ Their Lordships 
do not dispute that it might have been so expressed as to maie the 
continued pcrformauce of the services a condition to the contin- 
uance of tho tenure. But in such a case either the continued 
performance of the service would he the whole motive to, and 
consideration for, the grant, or the instiniruent would by express 
words deelaro that the service ceasing, the tenure should deter- 
mine.” 

In the present case, if the grant was of the former description* 
there is no evidence whatever that it was of such a nature, or so 
expressed, as to make the coutinuance of the tenure dependent 
on the continuance of service. The grant may have been made 
as a rewai-d for past as well as an inducement to future services. 

No santid is forthcoming, so that of the terms of the grant we 
know nothing. 

If the grant were of the other description (and looking to the 
nature of the service — that of cook to the Durbar—it probably 
was so), the use of the laud was merely a remuneration of the 
service, and prirnd faoie the grantor would be entitled to resume 
the land if the service ceased. But it appears to us that the right 
to do so has became barred by lapse of time. The original gran- 
tee, acording to defendant’s statement, was Jiva Keshav. Jiva 
seems to have had nothing to do with the land after 1884 an.d it was 
dealt with as their own by the persons through whom the plain- 
tiffs claim. Still it may be admitted that, as the District Judge 
says, the T^lukMr had no oooasion, so long as Jiva lived and the 
service was performed, to trouble himsatf as to the manner in 
which the land was dealt with. But Jiva died in 1853, and then, 

p) 13 Moore IwL Ap. 438 , see p. 468, 

B 721—3 
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1877. at all eveata, if not before, tbe right of resumption aoornecl. 
Even in this country the olDee of cook can hardly be oousiderod 
XuBEB hereditary. Jiva’s successor in the office, Morar Ganosh, is not 
The TiLtJK- sliown to have been Ms beir. There nm.st have been a iresli 
appoiniment ; and if the use of tho land were intended to ho tho 
OyricEB. remuneration of the new eooky a resumption and ro-gmnt were 
necessary. Nothing of tho kind is bhown to have hoon done* It 
is true that ten years after Jiva's death the land was entered in 
the name of Morar Ganesh* But Morar Ganesh never had pos« 
session of the land. The plaintiffs and those thiough w^hoin they 
claim (or their mortgagees) have had undisturbed possession fur 
some forty years ; and^ at all events since diva's death, that pos- 
session must be regarded as adverse to the Talukdar. His right 
to resume or to assess the land is, consequently, haired by Act 
IX. of 1871, Section 29, and Article 130, Schedule II. 

For these reasons we reverse the decree of the Courts below, 
and allow the claim with costs on defendants throughout. 

Decree retevheiL 


[APPELLATE CIVIL JURISDICTION.] 

Before M>\ Justice MchiU and Mr. Jmtiee Kemhall 


BAG-HOJI BHIFAJI ais’d otkees (DErF^ruANTs, Afpeelanis) d . 
ABDUL KAEIM (PLAiisrir, ErbpoNi>E3sT)>^ 

Limtiation<^BrmnUe'^Ai,lnQiohd(fmGnt — 'ReiQve7^y of hurred 
XIK o/1859, Seel mi 4^^-^ Act IX. of IB7 1 ^ Bectioti 20— IX. cf 1872, 
Section 25, Claim S. 


The promise referred io in Section 20 of Act IX. of 1871 is a promise 
introduced, hj way of exception. In a suit founded on the original cause of 
action, and not a promise constituting a new contract, and extiiignisliing the 
original cause of action. Accordingly a suit is not barred which is brought 
on a bond executed, in consideration of a barred debt, after the expiration 
of tho period prosenbed for its recovery. 


This was a special appeal from tbe decision of W. Wedderburn, 

I J^ge of 'tile Histrict of Satnagirij amending tbe decree of tbe 
ll^l'Caass^Subeidinate Judge of Eatn£giii. 

( On tbe 18|b of August 1876, sued tbe defendants 
on a bead for Es. I,4tt0, 
:o|.1875-^ 
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witli interest at 12 per cent, per annum, dated the Tth of Anguet 
1^73* He claimed Es. 200, payable on the 1st of November 1873 s 
and Rs. 300, payable on the 1st of November 1874 , with interest 
Rs. 118, but allowing a set-off of Bs. 50 already received, in all 
Es. 568. 

The defendants denied the execution of this bond, and stated that 
they owed nothing. 

The bond purported to have been executed for a balance due on 
a previous instalment bond, in regard to which default had been 
made in payment of the first instalment as far back as September 
18G4, although payments had been received by the creditor up to 
1873. The Subordinate and the District Judge in appeal found 
the bond proved ; the former declared that only Bs. 98 remained 
due to the plaintiff, the latter awarded Es, 568. 

Shantariim Ndrmjan^ with him G. JSf. Nadkarni^ for the special 
appellants : — The bond now sued on is merely an acknowledg- 
ment or promise to pay the debt which had accrued on the old 
bond No. 34. This debt had already become barred, since the 
period of limitation in regard to it dated under the old law from 
the first default, and the change made by the new law did not 
revive a time-barred debt. Such a promise was not by the new 
law of limitation, Section 20 of Act IX, of 1871, sufficient to 
sustain the suit. In this enactment the Legislature has made two 
important additions to the old law on the subject contained in 
Section 4 of Act XtV. of 1859, which revived a barred debt by 
an acknowledgment ” in writing, signed by the pax'ty to be charged 
therewith. The Legislature has coupled the word promise’^ 
with acknowledgment, and placed a limitation to the revival of the 
debt, by enacting that the promise or acknowledgment must be 
signed before the expiration of the prescribed period.’^ They 
cited the cases mentioned in the judgment below. 

[Melvill, J.:— In Section 25, Clause 3 of the Ocntract Act, 
the Legislature has preserved the well-known rule of law that a 
time-barred debt is sufficient consideration to support a contract.] 
The two provisions should be so read as to form but only one rule 
embodying this limitation. 

MmourabU K iV. Mzndlik, Acting Government Pleader, for the 
i:espondent, was not called upon. 


1877. 


Baohoji 

Bhikaji 

V 

Xaeim. 
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The judgment of the Court was doliyored bj 

J. . — Tlio alteration in the former law (Bectimi 4 of Act 
XIV. of 18o9) made by the intioduction, into Section 20 of Aot 
IX. of 1871, of the words ‘^piomiso®’ and before the expmation 
of the prescribed period/^ gives some colour to the argument that 
it was the intention of the Legislature that a debt once baried by 
lapse of timo should not, under any circumstances, bo recovered. 
But tlio supposition ol any such intention is contradicted by Sec- 
tion 23, Clause 3, of the Indian Contract Act, from which it is 
clear that the promise referred to in Section 20 of Aot IX. of 
1871 is a piomise introduced, by way of exception, in a suit 
founded on the oiiginai cause of action, and not a promise consti'- 
tutiag a new contiaot and extinguishing the original eause^of 
aeiion The distinction is pointed out in the cases cited at the bar. 
Mukhund v, Gudhar^ Hmgopal Pre^muldos v. Ahditl Khan 
llnji Mttkammad^ and also in Qopec lushoi Uobhaiuie v. Bwida<- 
Imnchmidbr 

The decree of the Court below must be alBrmed with costs. 

Beene affirmed* 


[APPELLATE CIVIL JURISDICTIONO 

Bejore Mi. Justne Kemkdl and Mr. Jitsiice Ndmihhui IIarulas» 

liAMBIIAT AG-JS^THOTBI (PMixrrrp, ^rrKiinNr) Tins COLLEOTOB 
or THE A Ei sroxocNr) 

Fiumijytion^Bos^ei^sion^Adimm poshesnon-^Limitation^^ Mvgiilaiim V. 
of 1827— Xir. ef m9--Aet IX of 1S7L 
Some lands m the village of Siurasgamin the Tuna Galleiiorato, common^ 
if called KolMk Bawa^s Inam, ** ongmediy holoiigcd to His Highness 
Somdia. PlaiatifPs family were proved to have been m actual posaossion 
of them from 1341 to 1854, and in constcuetive possessjion during their at- 
t^hment by the^Inam Commission from 1861 to 1863, when, by a mistake 
m carrying out the orders of the British Covernment, the lands passed into 
the possession of Seindia, and remained with His Highness till 1B7% m 
^hmh year the British Government, by exchange of lands, came mto 
la a suit brought oji 29ih duly 1872, 



YOL. 1.3 


BOMBAY smms. 


693 


Sdd that the pos'session, not extending ovei 3^ years, gave him 1S77. 

no proprietary title under Section 1 of Kegnlation Y of 1827, winch, as a — 

hw of xiositive prcsciiptiun, is not repealed by Act YIY, of 1859 Tinder 

the foxmer Limitation Act, 12 yeais’ adveise possession bailed the snit ?; 

without oxixiignishmg the title so that if a proprietor who had been out of Collfc- 

‘ TOB or’ Jt TJ2?A. 

possession for more than 12 years happened to regain it, the peison who had 

been la adverse possession must fail many suit to eject the piopnotor, 

unless he’sned withm six months under Section 15 of the Act. The eiFeet 

of Act IX of 1872, Section 29, howevci, is not mexely to bar the remedy, 

but to extinguish the title of the original proprietor after 12 years of a 

possession adveise to him 

This was an ajipeal from the decree of Baron De Larpent, Judge 
of the district of Puna. 

SMntdran Narayan for the appellant. 

Sonourahh F. N* Mrnidhl^ Acting Government Pleader, for the 
defendant. 

The facts and arguments, in so far as they are mateiial for the 
purposes of this report, fully appear from the judgment of ihe 
Court, which was deliveied hy 

Kumbatl, J. : — The plaintiff brought this suit to recover po^^ses- 
siou of 4,800 bi(fhm of land, forming the Kolhati BaWcYs Inam 
in the village of Shiiasgdm, together with mesne profits ii)olucL 
ing oertain hahs acquired from the Pant Sachiv It appears 
from the Judge^s judgment that at one time the Peishwa 
Scindia and Pant Sachiv all possessed certain lights in this land, 
as also, presnmahly, in all the land of the village. TliePeishwa’s 
rights came to the British Government after the conquest of the 
Deccan, while those of the Pant Sachiv were made over to the 
plaintiff^s family. With legard, however, to Semdia’'s rights, it 
appears that m 1852-53 a dispute arose between Seindia’e Gov- 
ernment and tho plaintiff^s family. The agent for His Highness 
Scindia applied to tlie Oolleotor of the district for assistance to 
levy the full assessment on the land, contending that the case set 
up, that Soindia^s rights had been made over to plaintiff’s family, 
was false; but m the assessment had already been taken for 
that year, Scincha’a agent was told to apply in good time in respect 
of the following year’s assessment; he did so, and the require 
Assistatioa was given. The plaintiff’s family thereupon appealed to 
the Eevenue Commissioner, who reversed the OoEeotor*s pro- 
eaediiifi*fe. and ordered that the assessment levied with the Oolleo- 
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tor’s assistance should be refunded, but at tlie same lime ho 
■ directed that the Inam Oommission should iiuiuixe into tlio title to 
the land. Consequent upon this older the land ’was attached by 
^ the Inam Oomnussion and placed undci the management of the 
District Revenue Oifioers, and, subsequently, tlio Iinini Committee 
found that neither Soindia nor the plamtiii's family had any right 
to the land, which they decreed belonged to tho British Oovorn- 
ment. The Government, however, refused to coniirni this order, 
and in 1863 the Revenue Commissioner, acting under the orders 
of Government, directed that the land should be restored to the 
possession of tbe person or persons fiom whom it had been taken. 
Thereupon the Collector dh-ected that possession should be given 
to the plaintiff, but, for some reason unexplained, it was given to 
Soindia. So matters remained till the year 1872, when Uis High- 
ness Soindia exchanged this disputed land together with the rest 
of the village with Government for other lands, and, in the year 
following, plaintiff brought the present suit for the puiposes 
above stated. The Government in their reply contended that 
the KolhiS.ti Bdw4’s InSm land contained only 2,063, bitjlim, and 
not 4,800 as alleged, to no portion of which had plaintiff any title, 
that the land was given in exchange by Soindia, for whose acts 
they were in no way responsible, and that plaintiff’s family had 
not been in uninterrupted enjoyment as alleged till they were dis- 
possessed. At tho trial the Judge found, upon issues fi’amed by 
him, that plaintiff was in actual possession at tho time of the 
attachment, and, therefore, in constructive possession when tho 
land was released from attachment, and that the amount of land, 
of which plaintiff had possession, was 4,800 hyhas ; but he held 
that the fact that plaintiff’s family had had possession from 1841 
to 1852, whioh he considered proved, did not establish plaintiff’s 
title as proprietor, and that, therefore, Government gave pos- 
session to the party entitled thereto. 


The Government abandoned at an early stage its dofenoe as 
regards tibe Bant Sachiys rights, so that that question is not now 
excfpt as to the amount, and also in so far as it afeots 
li;,fcb|i^Hovernment having been ordered to bear 

II 111 in 

"’“H of the Jato, tenped 
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most unnecessarily to itioroaso tlie costs of the suit. Both parties 1877 * 
are dissatisfied with the decree of the Coni'i helow, the plaintiff 
contending, among other points, that tfie Distiiot Judge was Aosihotbi 
wrong m bolding that his pioprietoiskp was not established, and Xhe Coranc- 
that long possession for a pcnod of 80 yeais, continuing down to loaor Bona.. 
the t’me he was dispossessed by the Tnam Commission, entitled 
him to rsstoiai ion of possession: and the defendant objecting to 
■•^ho Judge’s finding as to the o\tont of land in issue, aud his order 
as to costs It has hcon seen that, although the Judge found that 
the plaintiff’s family had been in possession of the whole of the 
land in dispute fiom 1811 to 18.14, he decreed against the plaintiff 
on the giound thit plaintiff had failed to prove his propiietor- 
shxp. Tho Judge based his decision on the giounds that there 
was no sanml in the case ; that the village in which the land was 
situated was, before tho e\change with the Government, undoubted- 
ly Semdia’s ; that Semdia, hefoxe the e\change, had refused to 
acknowledge jilaintiff’s title ; and that the oral evidence of occu- 
pation, either hefoie or after 1841, afforded no proof of plaintiff’s 
title. 

In explanation of tho name which tho land in dispute hears, the 
Judge speaks of a tiadition m tho village, that somedOO years ago 
one Xcshvautiav Kolhati (Kolhati meaning a tum’oler orrope- 
daneei) was allowed to appropiiaio to himself as much laud as he 
would jump over, and that he jumped with such success that the 
•siltagers found it necessary to shoot him wMe up in the air in 
Older to prevent the whole of the land of iheir vjUago being 
included within Ms jump. Tlio land covered by the jump con- 
tinued waste lor a great many years, and in A. D. 1789 an ancestor 
of tlie plaintiff made a proposal to Scindia to build a temple on 
the hanks of tho Goor, and piayed that it might ho endowed with 
this land. 

The plaintiff’s caso is that tho grant was made, and that there- 
upon Ms ancestor entered into possession, continuing there till 
1854. 

"With regard to the grant, it is adanitted that no mmd is forth- 
coming, and it is not alleged that a mmi ever existed. And it 
is clear firom evidence in the case that Scindia, as the occasion 
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3877. arose, uniforiuly and repeatedly denied tlio grant eot np, and 
"EiMnHiT retained atsoliite possession from 1862 down to 1872, when the 
AeMnoTiii exchange was effected with tho tloYemmcnt. 

Tnn Combo- to the long possession as proprietor, it is admitted that there 

joEorpDSA.ig nothing to show when possession was first obtained by any of 
plaintiff's ancestors. We have examined ail the evidence, wiiieh 
was carefully and ably placed before us by tho pleaders on both 
sides, and we find it is not proved that Koshavbhal, tho alleged 
original grantee, who died in 1830, was ever in possession. Fur- 
thermore it is clear from documentary evidence recorded in the 
case, notably Exhibit 339, a petition of Keshavbhat’s son, Ted- 
neshvarhhat, of the 29th March 1841, and Exhibits 43, 39, and 
838, that the temple, for the endowment of which the grant was 
sought, was not built at so comparatively recent a period as 1848. 
Three witnesses, Nos 274, 285 and 290, were produced on behalf 
of the plaintiff for the purpose of establishing possession from a 
remote period, but they are all illiterate men, and their statements 
are of so vague and general a character, being on some points 
also contradictory, that we concur with the Judge in thinking 
that no oonolusion favourable to plaintiff’s title as pioprietor can 
be drawn from them. 


Much stress has been laid upon what took place hetwoon the 
plaintiff’s ancestor and the British Government subseejuont to 
1841 ; but it is clear that this would have no material bearing on 
the point in dispute. The "village belonged, prior to the exohango, 
to His Highness Scindia, and the only interest the Govern- 
ment had was in the recovery of its Mokassa duos. In fact, ex- 
press reference was made to the benefit which would accrue to 


Government by the receipt of fees when the application (BxMbit 
42) of the 24th September 1843 was made by a member of plain- 
tiff’s family for permission to bring a portion of the land under 


estivation. When the land was first brought under cultivation 
is not very clear, but it is beyond dispute that it had been pre- 
VioMy to. 1843 lying waste for a great many years — the application 
I® ^'6' (Mleotor fpat referred to says 500 or 600 years ; and it is 

B^ghness Soindia expressly denied the 
After the Itod was 
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Kuoeesa, to have Ms ligM acknowledged and to get possession, 3877. 
and now tlmt the land has lormally passed to the British Govem- ''3yM(suAT~ 
meiit, ha seeks redress through its Courts. AasrHoxiw 

7K 

It now remains to consider the last, though hy no means least TnECoTorc- 
impoitant, pait of the plaintih’s argument, that the finding of the 
Judge as to his long possession, independently of other consider- 
alinu.s, hntitles him to restoration of possession. 

Tho District Judge certainly finds that the plaintiff was in 
possession of the lauds in dispute from 1811 to ld54, when they 
were attached hy the Iniim Commission. This is a finding which 
is based upon a large body of oral as well as documentary evidence 
referred to in his judgment, and it has not been shown to us 
that he has in any way misapprecialed that evidence. 

The evidence as to tlie plaintiff’s possession prior to 1841 is, as 
we have already observed, exceedingly unsatisfactory, and we are 
of Opinion that ho has failed in proving it. 

"We must then take it as established that the plaintiff was 
deprived of what he had been in continuous possession of from 
184 1 to 1854. That the lands in dispute belonged originally to 
ills Ltighness Scindia must he regarded as undisputed, since the 
plaintiff’s own case is that they were granted by him to one of 
his ancestors, — a caso which he has failed to prove. His possession 
of those land.s, therefore, was without any title ; and the question 
is whether he is entitled, upon tho hare fact of such possession, 
to recover in this suit. 

It is contended for him that ho is, and in support of suoh con- 
tention we are referred to several authorities, of which the most 
important aro JRaJa JkrmhHiit Roij v. Pmnkriskm Pam, o-> 
Amirmnma Ber/nm v. Umar Khan, Gimffa Gfomd v.OoBecior 
of2i-Psi(junuahs, axA Bmsiutgton v. LlewelhjnM 

It is necessary to observe here that this suit was commenced 
on the 29th July 1872, before “The Indian Limitation Act, 1871,” 
came into operation, and while Regulation V. of 1827 and Act 
XIV. of 1869 were in full force. 

<1) 3 Beng. L. R,, A, 0. J. 343. 

(2) 8 Beng. L. R 604; S. 0., 17 Calc. W. E. 119„ A.O. J. 

(8) 11 Moore I. A. 345 ; S. C. 7 Calo. W. R, 31, P. 0. 

(4) 37 L. J. Exek,m. 
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Eegulation V. of 1827, Section 1, 'nw our law both of Jimitiiion 
and proscription. TtlaW down 30 years .as iho poiiod witiiin 
wlucli a suit for immovoibln propoifv init;1d 1a'o«i>Uf. H al-,o 
laid down that 30 years’ ndvoi&o possos4.m ol such prnporiy w.h 
to be regarded as condnsivt prool of proprietary right in iho 
possessor, except in case of fraud. 

This continued to he iho stale of iho law in iho Bombay Prew- 
dency until A.ct XIV. of 18"/), which icccivod the assent of the 
Governor General on tho 4th May 1859, and c.imo into force on 
the 4th May 1M»1. That Act provides a shoricr period of Umii a- 
tion, namely, 13 years, for surts relating to immoverhlo luopvjfy. 
It, therefore, by implication, repeals Eegirlation V. of 1837, Rse- 
tion 1, so far as it is a law of limit.ation. But so far as it is a l.rrv 
of positive prescription, it is left untouched by that Aet. Thetr 
Lordships of Her Majesty’s Privy Council, in their Judgment in 
Mahamna FuticImHrjji v. Jbc'^ai Kullia>iia>)i,^'^> ohserve with 
regard to it that it is “ an enactment which inasmuch as it rdaies 
only to the acepusition of a titlo by positive prescription, seems 
to be unaffected by Act XIV. of 1859, and to stand uurepoaled 
in the Presidency of Bombay.” 

Such being the case, until Eegulation V. of 1827, Section 1 , 
was expressly repealed by Section 2, Act IX. of 1871, on 1st 
April 1873, the state of tho law m the Bombay Presidency was 
this : — A person who, without titlo, had been in advei-hO po''Sos- 
sion of any immoveable properly for 12 years could, under Clause 
12, Section 1 of Act XIV. of 1859, resist any suit brought to re- 
cover it from him; but no such possession short of 30 years could, 
create a title in his favour under Eegulation V of 1827, Soetion 
1. The proprietor’s title, therefore, did not become extinguished 
by 12 years’ adverse possession of another, though Ms right of suit 
against that other became barred by Act XIV. of 1859. That 
Act in terms only bars the remedy, but does not extinguish the 
light,!®) as a^oes Act IX. of 1871, Section 29. Accordingly, if such 
paaonJbjappened to lose his possession, and the proprietor to regain 

K nd. App. 34 61 j S. 0. 10 Bom H. G. Eep 2Sl,-m 
(a) J,Maa.H.OBep.85,89. 

ps^sing of 3 and 4 Will, IV<, C.-27, the 
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it, tlio tormor, unless he sued witHn G months under Section 15 1R77* 

of lhat Act, must fail in any suit to eject the latter, having no title ""KlMMliT 
to .stand upon. [_Se9 8nt)nlgM2?(t v j Aokihotei 

Of ilio four cases cited hy Mr. Shantaiam for the appellant, the THuCoriEo. 
fiisi threts are Bengal cases ; still if it appeared to us that the Puna. 
Icniiicd Judges who decided them had considered the effect of 
Buulfa sop.irato law of picscription as the Bom Beg. V. of 1827, 

Hoc 1, wo should probably feel ourselves hound to follow them, 
and hold that 12 yeus’ adverse possession by the plaintiff extin- 
guished the pioprielor’s title and transferred it to him, especially 
as one of them is a case decided hy Her Majesty’s Privy Council 
on appeal from Bengal. But it does not appear from those oases 
that they had any such law to consider in any of them. No 
doubt, as their Lordships of the Privy Council observe, “as 
between pi irate owners contesting inter se the title to lands, the 
law has established .a limitation of twelve years.” But to hold 
here, as they have done in the Bagal case, that “ after that time 
it declares not simply that the remedy is barred, hut that the title 
is extinct in favour of the possessor,” would, in our opinion, be to 
entirely ignore Eegulation V. of 1827, Section 1, which, in their 
Lordships’ own w’ords, in a later case, “ seems to be unaffected by 
Act XIV. of 1839, and to stand unrepealed in the Presidenoy of 
Bombay.” ^-1 

The remaining case of Bramnffton v. Lkwelli/n (S) turned upon 
the English Statute of Limitations 3 and 4 Will. IV., c. 27, ss. 2 
and 31, the effoot of which, as laid down in it, is that “after 
twenty years’ possession adverse to a title, it is extinguished, so 
that it cannot bo revived or revested by a re-entry after that period, 
upon the doctrine of remitter; because such an application of the 
doetrino reg^uires that the former title should be in existence at the 
time of the re-entry.” But Section 34 of that statute is in effect 
the same as Section 29 of Act IX. of 1871, the like of which is 
not to ho found in Act XIV. of 1859. The absence of a RTTuilov 
provision in that Act and the express provision in Eegulation V. 
of 1827, Section 1, had, in our opinion, the effect of preventing 
adverse possession for less than 20 years from working an extin- 
guishment of title. 

(1) 10 Bona, H. 0. lep. 899. (2) L. R. 1 lad, App. 34, 61, 

(3) 27 L. J, Exch. 297. 
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*1877 Tile plaintiff’s pos‘-ession, nptn.il from 18 tl to 1854, and oon- 
stiaiotivo dming tlie atfaclimenf, Jinmelr, lioni IB'il fo 1803, had 
Ass-iifoTBi not extended oter 30 jonrs, -sthtn tlio Imds in di'-pnio, instead (d 
ThkCoilkc- lumas migiiially intended, woie made over to 
ToRo^Prai. ]jj,j Highness Semdia ITe Ind net, tiieieforo, f.atqnuwl any 
prosoiipti-ve title io them undoi’ llegulnliou V, of 1827, yeitiou 1 ; 
and since the title -was still in Jlis Highness Seindia, as soon as 
they were raado over to him, hehad hoth his loievtingiushed title and 
his possession to oppose to any tlaini that might be made against 
him. The plaintiff, having delaj ed biitiging his suit tor more than 
G months, has lost such benefit of his pievious possession as he 
might have had under Section 15 of Act XIV. of 185!); and. Gov- 
ernment lepresenled by the defendant, having taken an assign- 
ment of His Highness Soindta’s right, title, and interest in thnso 
lands, are now entitled to resi-t this suit upon whatever grounds 
their assignor would have been entitled to do so 

The result is that we concur with the Judge ia thinklug that 
the plaintiff has failed to esi ablish his title to lecover pni.&osslon, 
and must, tlieiefore, uphold that portion of his decree uhieli tlnows 
out the claim to possession of the land with mesne profits. 

With regaid to the Pant Saohiv’s lights, wo hold that the plnin- 
tiff is entitled to the profits for 0 years at the lato of Tls. ,53-1-10 
per annum, and to that extent wo amend tho Distriot Judge's 
decree. 

We confirm the order as to costa, and clirett that tho costs of 
this appeal be borne by tho appellant. 


Decree nmmdul. 
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[APPELLATE CIVIL JURISDICTION.] 

Before Mr. Jmtice MbIdM and Mr. Jmhce Kemhall 

ABBESIB NASAEYANJI (PLAijsrTiFr, Appellant) MUSl^ ^^ATHA 1877 

AMIJI (Defendait, Eespokdbnt). Maxell 13. 

AKDESIE U^ASARYANJI (JJErENDANT, Appellant) «?. 17ATHA 

f AMIJI (Plaintipp, Be^ponpent).^ 

Bhd^ddi i> and Narvdddii Tenure — Bombay Act V. (flS62 — Bale of 
unrecognized fortion. 

Til a sale of a portion of a hliag or sliare in a Blidgddrz or J^arvMdn village 
other than a recognized subdivision of such hMg or share, or of a building 
site appurtenant to it, is illegal under Section 3 of Bombay Act Y of 1862 
and a jndgment-cr editor cannot, in execution of his decree, evade the law by 
cl ebinbmg his debtor’s separate portion m a hMg his ‘‘right, title, and 
interest in the whole hh Uj f for, under Section 213 of the Code of Civil 
Procedure, the creditor is bound to specify the debtor’s share ox inteiest to 
the best ot his belief, or so far as he has been able to ascertain the same. 

Qtkere, if the sale of an undivided share in a hMg be lawful , but even if 
it be, the purchaser cannot insist upon the possession of any particular 
portion of the bhag as lepresentmg the share of his debtor. All he can do 
It to sue for partition. 

Bui Quaere if such partition could be made. 

Thesb -were special appeals fiom the decisions of IT. P, Aston, 

Assistant Judge of Surat, amending the decrees of the 2nd Class 
Suhordinate Judge of Broach 

In one suit Muse sought to recover from Ardesir possession of 
fields Nos. 190, 406 and 472 in the Bh%dte village of Sitpan of 
the Bioaoh Oollectorate. He alleged that he had bought No. 190 
from his brother Mahamed, and that he was the pioprietor of the 
other fields in his own right ; and that the Civil Oonrt, in oontia- 
vention of the provisions of Bombay Act V. of 1862, sold the 
fields to Ardesir, and put him iu possession in execution of a 
decree obtained against the said Mahamed by one Yijbhukan. 

Ardesir contended that the alleged sale to the plaintiff by his 
brother was collusive, and that the other fields— supposing them 
to belong to the May— had not been sepaiated and leoognized 
by the Ooreetor, and the suit not being for such separation, could 
pot he. 


* Special Appeals Ifo. S and ITo. 6 of 1877. 
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Tlie SiiLoidiiiate Jnclgo iiiaile a clooiee in Jwrmix oi tlio 
for Nos. 400 and 472^ (Lihnm4ng the foi No. 100. 

IntJiD soeoncl sxiit ArJesir «uod for'pn'^MKsion of a lioxibe 
and biuIcling-afcG. At the bale hy Vifbhukaii, flirou^di tlu' Oourl^ 
Aidesir became the pmc'haser of tlic^bo as well as of the land 
which Ifust sought |to reeo\ er from him in the suit above de-^ 
senhedj and which had already pa^-sotl iuto Aide^r’b posNOSsion. 
In his plaint Aidosir alleged — as ho did iu his dofeiu u fo Mnsc^s 
suifc--«that the tiansaction botxvoen the brutheis uas collusive. 


Muse based bis defence upon his right as a Biiagdar tindcu' the 
Bombay Aei V. of 1863. 

The Subordinate Judge awarded half of the house and the 
whole of the building-site, 

Appeals were brought against both the decrees of the Subordi* 
nate Judge. In disposing of them the Assistant JuugOj^ Mr* 
AstoUj said — 

‘'It is admitted by the vakils of both pai ties that the judicial 
sale referred to in the plaint [of Miisi'’] was a sale nominally of a 
whole bltag, of which Nos. 100^ 466^ and 4T3 were portions^ but 
not reoogniaied subdivisions Tint the sale was also of the houses 
and bnilding'-site appextainingj also that tha whole or shaia 
previously belonged to Natha Amiji^ the father of Muse and 
Mahamed, and afterwards fo the uhuic iuo bniilitr^ Muse and 
Mahamed ; also that the decree im dor which tho above Judicial 
sale was held was against ono brother only, yU , J^Lnhamed, and 
that the rights title, and interost of the said Maliamed thus 
brought to sale only amounted to a right to share in the bkthj and 
not tea right to a subdivision ofthoMdy ^ ^ 


The vakil for the defendant Ardesir admits that the Mdff has 
b|en dilmemhered, and there has also been a severance of the 
^hSfeig-site and house from the part of the bfidfji remaming 
other Musd. The vaMls for both say that it is widely 
the Broach district for judgment-creditors to bring 
'as to property of a judgment-debtor, when 
'ndt AiC Bob proprietor of the bhdgi thai 

, m the f sporty 
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of til© jiulgment-debtorj "because, unless the whole hMg is shown 1877. * 

as the property of tho]udgmont«debtor, the sale would be invalid; 

and lliey bohe\o that such nominal sales of the hhags are per- Hasartan^ti 

milted by the Couits, knowingly, to enable the decrees to be satis- 

fh4, and to p3 event the Oollectoi’s mtervenin^ ^ ^ NItha 

lioth Takils fiutlier stale that it is customary in the Broach dis' 

{riot for a co-sharor to soli or mortgage nominally a whole hMg, 
and then to give possessrou of only that part of which he has 
separate possession. They are not aware of any instance in 
which, after decree against a co-sharer in a hMg, and judicial sale of 
the right, title, and interest of that co-sharer, any suit to separate 
that share hy partition has been brought in the Broach district.” 

Mr. Aston then proceeded to find, from the admissions of the 
parties as well as from the evidence recorded in the case, that the 
defendant Ardcsir pm-ohased only the right, title, and interest of 
one of two co-sharers in the hMg, and held that the effect of 
Sections 1, 4, and 5 of Bombay Act Y. of 1862 was to render the 
transaction invahd, grving no right whatever to the defendant, 
lie, therefore, amended the decree of the 2nd Class Subordinate 
Judge, and awarded the entire claim. 

Skanhndm Naidgmi for the defendant, the special appellant:— 
Theiilaintifl Muse is in separate possessron of the field No 190 
under the sale from his brother Mahamed. Tho horn flies of the 
sale was disputed; but the Assistant Judge does not go into the 
question, but contents himself wrth holding that the sale by the 
Civil Court of Mahamed's right, title, and interest in the hMg, 
ostensibly put up for sale, was mvalid under the Bhagdari Act. 

TVliat actually was put up was the recognized subdivision belonging 
to tho brothers Mus4 and Mahamed ; the Collector did not object, 
and he could not do so of his own accord, as held in Emfl v. 
Fur&hottimS'^'^ 

[KbMBALL, J. The entire bhdg having been ostensibly put up 
for sale, the OoUeotor had no opportunity of objecting.] 

The law does not prohibit the sale of the whole hMg, the object 
of which was not to dismember the hMg. The Legislature could 
not have intended to place BhigdArs at a greater disadvantage than 
ordinary borrowers. The Act is intended to benefit them, and 
(1) 2 Bom. H. G, Eep. 231. 

3 
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the effect of the interpretafioQ placed ibj the Assistant Judge 
would be to hamper them in their money dealings, 

QoluUas Kahandas ParcUi im the mpouclenl : — llie object 
of the Legislature in passing Bomb ly Act V. of 1802 was to pre- 
vent alienations of unrecognized biiaijs, and to prount civil 
process from affecting thorn. This object would bo defeated by 
the interpretation sought to be placed by tbo other side. 

The following judgment of tho Court was dolivered by 

MKnvitL, J. : — The only objoetion taken in speii d appeal to Uie 
decision of tho Assistant Judge is that ho was in eiror in holding 
that the sale of tho light, title, and interest of the judgment- 
debtor Mahamed Natba to Aidesir Nasarvanji was null and 
void, as being contrary to Bombay Act V. of lSb2. 


It appears that, on tho application of the detrLe-hokler, the 
whole of a i/idp or share in a bhiydan vdlage, together with a 
house and gubhan, standing in the name of Natha Amiji, wa> 
attadhed in execution of a decree against Mahamed Katha, one of 
the sons Natha Amiji. The proclamation and certilieato of 
sale were made in the usual terms, and Airlcsir beeamo tbe 
purchaser of the right, title, and ln^ero^t of Mahamed Katha iu 
the attached property. In attempting to take possession ho ivas 
opposed by Muse Natha the brother of Mahamed Ndtha, but 
with the assistance of the Gouit he succeeded in obtaining possoa- 
sian of three survey number fields, forming a poition of tho bktg 
but was refused possession of the house and gvhhtn. Iu conse- 
quence a suit was brought by Ardc sir to recover tho hoa.so and 
gvhhm from Mus6 Natha, who, in his turn, sued Ardesir ior 
possession of the fields, The AsNihcant Judge iu appeal held 
that the sale to Ardesir, being a sale of a portion of a bh&g 
other than a recognized subdivision, was contrary to the provi- 
Mons of Bombay Act V. of 1862, and on this ground he decided 
both suits in favour of Mus^ Ndtha. 


|n ^support of the special appeids it has been emjieuded that 
^1. of Act V. of 1862 Only prohibits the aitaohmont aAd 
WiJ tbat in the present case it Was 
httfe the Undivided share 
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This contention i$, perhaps, in aecordanee with certain admissions 1 877 . 
said hy the Assistant J udge to have been made by the pleaders of " " 

the parties in his Court ; but it is certainly not in harmony with Nasasvakji 
the pleadings in the case, nor, apparently, with the circumstances Mcs^ 
out of which the suits aiose. Those pleadings and those circum- 
stances negative the supposition that the two brothers, Mahamed 
TSf4th& and Muse Natha, were undivided co-sharers. Musd claims 
the whole of the property in dispute, partly as being his own 
original and distinct share in the bhdg, and partly as having been 
purobased by bam from his brother Mahamed. On the other 
hand, Ardesir has been placed in possession of three fields, as if 
the same had been the separate share of Mahamed, and he is sumg 
for the house and gvMian on the same hypothesis. It seems 
seaicoly open to doubt that, at the time of the attachment and 
sale, Mahamed and Muse were not undivided oo-paroeners, but 
were in possession of the separate shares, to which they were 
entitled under Muhammadan law. 

If this were the case, the attempt to render Mahamed’s pro- 
perty availahle to his creditors hy selling, not his separate por- 
tion of the Ihiiij, but his right, title, and interest in the whole 
hhag^ was merely an attempt to evade the provisions of Act V. of 
1862 : and, if the statements of the pleaders in the Court below 
be correct, the Act is in this manner systematically evaded with 
the connii'anoe of the Subordinate Courts. This Court is certain- 
ly not disposed to give a sanction to any such proceedings. A 
creditor who applies for an attachment of his Judgment-debtor’s 
property is bound to specify the debtor’s share or interest therein, 
to the best of the applicant’s belief, and so far as he has been able 
to ascertain the same (Act ¥111. of 1869, Section 213). If the 
defendant has only a share in the property, the applicant ought 
to state whether such share is undivided or separate. When the 
share is stated to he undivided, then only ought the defendant’s 
right, tilde, and interest in the whole property to be sold. When 
the share is stated to be separate, then the sale ought to extend 
only to the defendant’s right, title, and interest in such separate 
portion. If the defendant has a separate portion, and the law for- 
bids the sale of such separate portion, but allows the sale of the 
whole property, the law is not to be evaded by describing the 
; 6 728—1 
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- 1S77. defendant’s portion as the defendant's riglit, title, and interest in 
-whole estate. What is sold raider snoh description is tho 
HASABVA^JI separate portion and nothing moio. In tho piesont rase it seems 
Ml'-;, oloar, from tho pleadings and tho facts, that Maliamod Ndtha 
Natiia ]iad a separate poition of tho hJahj, and ilio sale of snch separate 
portion was directly opposed to the pawisions of Act V of i8(j‘3. 

It is difficult to traderstand how tho plead<'rs in the, Court 
helow could have stated that Mahamcd and Muse -wero undivided 
co-paiconers. We cannot help thinking that tho Assistant Judge 
must have misunderstood their statements upon this point, such 
statements being, as w'o have said, inconsistent with tho pleadings 
and with the conduct of tho parties. Wo do not feel bound to 
decide this ease as if those doubtful statements were correct, nor 
to deteimine the question whether the attachment and Side of an 
undivided share in a hhag would be eontraiy to the letter or 
spirit of Act V. of 1SC2. It is sufficient to say that, even if such 
a sale were la-wful, and even if Ardosir •n-ore the purchaser of an 
xmdivided share, he would not be entitled to insist, as ho is now 
doing, upon the possession of any particular portion of the Mag, 
house, or guhhan, as representing the share of Mahamed NAtha. 
Ai^poihr V. liamasuhha Udaraui Sthirdm v. Edim Fan- 

All that he could do would he to sue for a partition, 
which admittedly he has never done, and which he is not now 
doing: and tho question would then arise whether, consistently 
with the pro\dsions of Act V. of 1802, such a partition could be 
made. 
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1877. formal adoption is not inralid bocauss it has not rocolvod tlio sanc- 
~Naehab~ ' ruling power, — limwJmndt a Vdwuln y. N'anaji Ti- 

Gotinp 0) .{yliiola ease is <‘\adly on all fours with, tbo present. The 
KuiEAEiri (iQQg jjq|. leimiio sanction of the ruling power for 

NIeayaw adoption. The adopter has only to announce his intention to the 
Baja or King, ‘restricted, according to the remark of Nanda Pan- 
dit, to the Chief of the town or village.’ Mitakshara, Giiap. I., 
Sec. XI., PI. 13, and annotations thereto ; Stokes’ H. L. Books, 
p, 417. The announcement is only to be made for tho sake of 
publicity, and with a view to avoid future disputes and litigation, 
and may be dispensed with: 1 Str., H. L., p. 91. There is no law, 
or custom having the force of law, that has superseded the Hindu 
Law on this point. Tho Bombay High Court, on the contrary, 
have upheld the Hindu Law in tho decision quoted above with 
regard to this question.” 

In appeal only the question of the invalidity of the plaintiff’s 
' adoption was raised and argued. The Assistant Judge confirmed 

the decree of the Lower Court with the following remarks on the 
question of adoption : — 

“ The ruling of the Bombay High Court in Ramcliandm Vasmt- 
deo v. Mniqfi Tmajd-^ is to the effect that ‘a formal adoption is 
not invalid, because it has not received the sanction of tho ruling 
power, and (whore the ruling power does not intorforo) an adoption 
without such sanction entitles the adopted son to sueeood to pro- 
perty of the nature of a service vaian.’ Tho question now is 
whether the ruling power having interfered and repeatedly pro- 
hibited the adoption, the adoption is invalid, 

“After considering this point I have come to the oonolusion that 


the view of the law taken by the Subordinate Judge is eor»ot, 
viz., that the adopter has only to make an announcement of the 
fact of the adoption to the ruling power, for the sake of publicity, 
and with a view to avoid future disputes and litigation, and which 


^ tnay be dispensed with. The rights of Government, with regard 
1 ^ distinet from the rights of individual 

adept acoorditg to their law and their religion- 
0^ 1^74 has come into force since this case ardse, 
of that Act, that Gotcbi- 

.TSEot). .-sS. /t. a. 
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meat do not claim any power whatever to prohibit an adoption 1877. 
made by any representative miandar or his widow. j^aehak 

“I may observe that the words in brackets, ‘where the ruling ktoIaehi 
power does not interfere,’ which I have quoted above, do not 
appear in the High Court’s decision, nor can they be gathered Vithai.. 
from that decision. They seem to have been introduced by the 
Eeporters.” 

Mdnelshah JehangmMh for the special appellant: — The pro- 
perty in dispute is a Kidlaim vatan for which service is rendered 
to Government. The Government, therefore, ought to have 
the right to say from whom they will take the service. Govern- 
ment expressly prohibited Amb&bii from adopting a son, and 
she had no right to force upon the State a servant whom it did 
not want. The appellant is the ‘Botmdar selected by the State. 

the Honourable llao Sal/eb T. N. Mandhlcior^m respondent: 

— Government has no right to prohibit an adoption by a miandar. 

Sections 84 and 35 of Bombay Act III. of 1874 allow freedom of 
adoption. The learned pleader also referred to Steele’s Hindu 
Law, page 51, para. XL., 1st edition; page 45, para. XL., 2nd 
edition. 

■WESTEonp, O.J. : — It is unnecessary to resort to the doctrine of 
faetuni mkt (,if it be at all admissible in such a ease) to uphold 
the adoption made by Ambabai, the adoptive mother of the plain- 
tiff (respondent), 

"What may be or have been the right of Government to regulate 
adoption by the owners of principalities is a point which it is un- 
necessary for us to consider. We have here simply w deal with 
the office of a Kullcarm and its appendant rights or mtan. No 
authority either in a text book of Hindu Law nor in the reports 
has been cited to show that the sanction of Government to an 
, adoption by a Kulkarni, or his widow, or by a co-paroener in a 
Kulkamshp, or his widow, is necessary to give it validity, or that 
Government has any right to prohibit or otherwise intervene 
in such an adoption. It has been argued for the appellant (the 
defendant) that Government ought to have a voice in such a 
matter in order to insure to itself a succession of suitahle here- 
ditary offloers. No such right of intervention in adoption was 
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claimed for Govsmmpnt by Act XI. of 1843, whoTi, if siieli a 
riglit existed, we miglit fairly expect to find flial it would have 
been recognized j aud iScelions 33 and 31 of Bombay Act III. of 
18T4 are inconsistent wbich tho existence of any sueli right. The 
provisions of these sections .seem to be in accord with the ps'-sago 
in Steele’s Ilindu Law, page 51, para. XL., I'-t (-dition ; page 45, 
para XL , 2nd edition, where it is said : “ It i.s enjoined lh.'it 
notice of an adoption should bo given to the relations withm tho 
SajjOtra Sapindas, and to tho Baja, though no provision appears 
in e.rse of their disapprobation, even in adoption by widows.” 
Those Acts made sufBeienl provision for soeuring to Government 
the services of competent officiators: so that no such objection, 
in that respect, as suggested by the appollnnt’.s pleader’, can arise. 
In the case of Ramhandm v. N<inq;d^^ tho defence was that the 
adoption had been disallowed by Government ; but that defence 
failed in the High Oourt. That, like the present case, related to 
ralan appendant to the office of IlullarnL We affirm the decrees 
of the Courts below with costs. 

Besnes affirmed. 


[APPELLATE CPJMINAL JURISDICTION.] 

Before Mr. Justice Mckill and Mr. Justice KeinbaU, 

BEG. «. HAKMANT.r, 

Asn 

ArrBAt BT THE GrOVEBKfMENT AOAINST the ACaUITTAIl OE 
HAEMAKTA as» othees. 


The Code of Criminal Froredure {Ad X of 1872), SecHons 344, 346, 847 
4&'2, et seq.-~The Indian Fmttl Code (Acf XLV. of AVcliW 378 — 

2he Indian Mviienm Act (I. of 1872), Seetivn 32, Qlame 2, and SeeUun 34 
trial of separate ofenecs— Condonation of U regularity vther 
aeeased not prejudioed—Acoomt hoohs--Entries bp persons having no per- 
tonal knowledge— Aecmnt iooks kept by a servant or agent iff a firm 
rdmant as admsdms— Evidence ff accused illegally pardoned— Thfft. 


a^sed persoM were tried on 37 chains, comparing tke offesoos of 
’ ^ • •; of and receiving stolen property, in 1873-73 ; similar 

' “ j fMfeofleaces in 1874-76; the giving and reoeiviag of 
‘ ser^ts in 3874,76 ; and finally, the fabriea- 
0ifi^enoe in 1876. One of the 
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accused was convioiocl on two Leads of char^e^ and tlie rest acquitted. 1877^ 

Tlio convict appealed against his conviction and sentence ; and the Gfov- r* 

eminent appealed against his acquittal on the other heads as well as 

against the acquittal of the rest. HiiNMAHxX. 

Held that tlie trial was irregular under Section 452 of the Code of Crimi- 
nal Procedure ; and so would be the hearing of the appeal. Tho High 
Oomt;, however, hoard the apiieai in respect of oEencea in 1874-75 only, it 
appearing tbat tins course did not prejudice the accused persons who had 
been fully and fairly tried for those oEences. 

Account books containing entries not made by, nor at the dictation of a 
person who had a personal knowledge of the truth of the facts stated, if 
legukrly kept in course of business, are admissible as endence under 
Beckon 34 of the Indian Evidence Act I. of 1872, and semble under 
Section 32, Clause 2, 

Account books, though proved not to have been regularly kept in course 
of business, but proved to have been kept on bebalf of a firm of contractors 
by its servant or agent appointed for that purpose, are relevant as admis- 
sions against the firm. 

It is not competent to a Magistrate to convert an accused person into a 
■fitness except when a pardon has been lawfully granted under Section 347 
of the Code of Criminal Procedure. Evidence given by such a person who 
had received a pardon in the case of an offence not exclusively triable by 
tho Court of Session, held not relevant, that person not having been acquit* 
tod or discharged or convicted. 

Possession of wood by a forest inspector, who is a servant of Government, 
is possession of the Governmonl itself; and a dishonest remoral of it, 
without payment of the necessary fees, from his possession, albeit with his 
actual consent, constitutes theft, within tho meaning of Section 378 of the 
Indian Penal Code, if that consent was unauthonzed or fraudulent. 

This was an appeal from the decision of John Jardine, Session 
Judge of Thana, at the Koldba Sessions. 

Pirozehha M. Meldd^ instructed by Vn^kuu Glumashdm^ appeared 
for Hanmanta, who appealed against his conviction. 

Marriott, Acting Advocate General, with him Monourahk K JV. 

Mamllik, Acting Government Pleader, and Shanidrdm Ndrdyan 
apfieared for the Government. 

DmJear Qangddhar appeared for Sakhar^m and M^hadaji, two 
of the accused, against whose acquittal Government appealed. 

Mdliddm 0. A^pU appeared for Vishnu and Appaji, two other 
of the accused, against whose acquital Government appealed. 

The remaining two accused against whose acquittal Government 
and Patlia, were unrepresented* 
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Tlie facts and orgnments sufficiently appear fiom tlio following 
judgment of tho Court dcliYered hy 

MliauiLj J, : — In this ease fonrtean poisons 'were tiied in tlio 
Sessions Oonit of TliAn^ foi being coneexnod in the fiaudulent 
cutting and reBio%*al of wood from tlie GoYornmont forests in Ali« 
bdgh. They were all acquitted with the exeepliou of tho first 
acouseclj IJanmimta, who was conYietod on two out of iwonty-se'^en 
heads of charge. Against iliis oonvietion Ilanmanta has appealed* 
On the other hand the Govemoient of Bombay has appealed 
against the acquittal of Hanmanta on the other charges^, and 
against tho acquittal of twelve out of the remaining Ihixteen 
accused persons on all the charges. The appeal against Appa ji^ 
Ho, 14, was withdrawn at the commencement of the hearing, it 
being admitted that the cYidence against him was msufficient 
for conyiction. The Government of Bombay succeeded in serving 
a notice of the appeal on only six out of the remaining aeoused- 
persons : and, therefore, it is only as against these six persons that 
w© have been able to hear the appeal 

At a very early stage of the arguments we were able to come 
to the conclusion that the conviction recorded against accused 
No. 1, Hanmantd, could not be sustained. That oonYietion is far 
the offence of abetting the fabrication, in Bombay, of false ovi- 
donee. The Sessions Court had no jurisdiction, unless the abet- 
ment took place in theKoMba Colleetoiate, and tho charge accord- 
ingly alleges that the abetment did take place in that collec- 
torate. But wo find no proof of any act of abetment commit* 
ted Aerein by Hanmanta, A letter containing directions for the 
fabrioation of evidence is alleged to have been written by his 
direeiion at Alib^gh : but it is not proved that it was written 
by hfe direction, nor that it was written at Alib^gh* The oon- 
victioii against Hanmanta must, therefore, be reversed, and there* 
upon hi^ case must be considered in the same way as that of the 
blhet persons who are before the Court as respondents* 

mttch embartasBsd, in hearing this appeal, by 
. ’|?^0h the has been tried in the Ses^ 
Proeednre Oode^IayB 
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oflonoe of wMcli any person is aeoused, and every suoli charge 
must be tried separately, except in the cases hereinafter specified/’ 
Certain exceptions are mentioned in the two succeeding sections, 
bnt they cannot be made applicable to the circumstances of the 
present trial* In contravention of the provisions of Section 452, 
the accused persons in this case have been tried on twenty-seven 
charges, compiising the offences of theft, abetment of theft, and 
receiving stolen property, in 1872-73 ; similar offences in 1873-745 
similar offences in 1374-75; the giving and receiving of gratifica- 
tions to and hy public servants in 1874-75 ; and, finally, the fabri- 
cation and abetment of fabrication of false evidence in 1876* It 


1877- * 
Bbu. 


was impossible for this Court to hear an appeal against the ac- 
quittal on each and all of the above charges; for that would have 
been viitually to re-try the case in the same irregular manner in 
which it had been tried in the Oonxt below . After some discus- 


sion it was decided that the Advocate General should withdraw 


his appeal in respect of all the offences alleged to have been com- 
mitted in 1872-73 and 1873-74, andm respect of the fabrication of 
evidence in 1876; and that the appeal should b© heard in respect 
of the offences of 1874-75 only. We should not have felt justi- 
fied in condoning the irregularity in the trial even to this extent, 
if W6 had thought that the respondents had been prejudiced by 
the irregularity. If the effect of including in the trial the offences 
of 1872-78, 1873-74 and 1876 had been to import into the case 
a quantity of extraneous evidence, and thus to confuse and embar- 
rass tbe accused persons in their defence, it would have been 
impossible to hold that the accused had not been prejudiced. But 
although the case has assumed such enormous dimensions that it 
occupied the Sessions Court for 76 days, and that the hearing of 
the appeal has lasted for 7 days, a very small portion of the record- 
ed evidence could have been rejected as irrelevant, if the trial had 
been confi.ned to the offences of 1874*-75. If the first eleven 


accused persons had been tried solely for the theft, abetment, and 
receiving, in 1874-76, ii would have been open to the prosecution 
to show that they had bribed public servants while the theft was 
going on and had subsequently fabricated false books of account 
to be substituted for the genuine books of 1874-76 : for both these 
circumstances would have tended to show the dishonest intention r 

. of the acts, to conceal which such devices were resorted to / xli 
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Evidence as to thefts committed in 1872-7<'i and 3B73-74 would, 
of course, have hecu inadmissihle: but tlioeviihnoo on these points 
forms an imsignihcant portion oi that on tho loooid. On tho 
■whole, theioforo, as tho aetuftpd persons ha-vo heciilull}’ and Jiiuly 
tried for the ottonces of lST‘l-7d, and Iwvenot been piejudned by 
the introduction into tho case ol any considerable aunmni of 
irrelevant matter, •wo have not thought om selves debuned from 
proceeding as if tbo tiial had been hold in lespoct oi tho ollentos 
of 1874-7& only. 


The Advocate General has "wished the Court, while eoulining 
the appeal to the offences of 1874-75 only, to admit into its con- 
sideration all the evidence on the recoid as healing upon those 
offences. To this desire we are only paitially able to aecedo. As 
■we have said, the evidence as to the offences of lh72-78 and 
1873-74 must be absolutely rejected as ii-relevant. Tbe evidence 
as to giving bribes to pubKo servants in 1874-75 is in itsell rele- 
vant; but we are hampered by tbe difficulty that tho first eleven 
aoousad persons have been tried for giving these bnhes, and 
ao(iuitted ; and that against this acquittal the prosecution, owing 
to an irregularity for which the prosoention itself is chioily 
responsible, is -unable to appeal. Wo think that %ve should bo 
unduly favouiing the prosecution, if we were to allow it to with- 
draw its appeal against a Judgment of acquittal, and at the same 
time, in order to establish another oifenoo, to introduce a subsi- 
diary issue as to the coirectness of the acquittal. We have, 
therefore, determined to reject from ooasideration, as against the 
principal respondents, all evidenoo as to their ha-ving given 
gratifioaiaons to the public servants. The evidence as to the 
fafcjjoation of false evidence stands on a different footing. This 
oSenpe is alleged to have been committed in tho town of Bombay ; 
and we fail to find in the case any dreumstanoes which could give 
fee Spsgjans Court of Th4na Jurisdiction in r^peot of the offence. 
,The >«sq-#tal' of the floo-ased by the Sessions Court in regard to 
was, cons®q'a8fnitIy, wfuw non juitcOf and mu® be 

^|cfidt^y hull and woid; does not, feer^ore, 

Ibe 
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Tlio basisj then, on wHeli after nracli consideration we finally 1877. 
determined to liear tliis appeal, was tHs ; that tlie appeal, as 
agaiiif^t tlio principal respondents, should be confined to the offences / 

of 187 1-75, set foith in the lllh, 13th, and 14th heads of charge : 
that the evidence as to similar offences in 1872-73 and 1873-74, 
and cdso as to the giving of bribes to Government servants, should 
bo o\(‘luded from consideration : and that the prosecution should 
confine itself, in arguing the appeal, to the evidence hearing 
dii'ectiy upon the above heads of charge, and to that relating to 
the fabrication of false evidence. 

By the term “ principal respondents we mean the following 
accused persons, designated by the numbers which they bear in 
the calendar of the Sessions Court, viz., Hanmanta No. 1, Sakha- 
lam No. 2, Mahadaji No. 4, Hari No. 7, and Patlia No. 9. The 
case made by the prosecution against these persons is that they 
were partners in a contract taken in the name of Hanmanta No 1 
for cutting firewood in the Government forests in Alibagh. The 
wood was to be brought to eeitain depots and there stacked, until 
the fees due to Government had been paid on it. The contract 
specified the quantity of wood to out : hut it is alleged that 
the respondents cut and carried a very much larger quantity 
than that specified, and that they dishonestly exported a great 
portion of it without having paid the Government fees. This 
system is said to have been going on for three years with the con- 
nivance of the officials of the Forest Department. Early in 1876, 
the Magistrate of Alihagh, Mr. Crawford, instituted inquiries into 
the frauds which had been committed ; and thereupon the accused 
fabricated a false set of account books, with the object of showing 
that they had not taken from the Government forests, nor export- 
ed, any wood in excess of the quantity on which they had paid fees. 

The evidence against the principal respondents consists mainly 
of (1) the accounts of their broker, one Ladak Haji, of Bombay, 
to whom ail the wood was consigned for sale ; (2) the genuine 
accounts of the firm, kept at the different depdts in Alibdgh; and 
(3) the forged books, which it was intended to substitute for the 
genuine accounts. The two first set of accounts have been reject- 
ed by the Sessions Judge, on the ground that they are not showO. 
to have been regularly kept in the course of business. The admis- 
sibility or otherwise of these books is the most important qims- 
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tion in the case, for the Advocate General admitted at the outset 
that, if these books were rejected, he could not support his appeal. 

The system on which the broker’s books wore kept is thus de- 
scribed : When any wood received fiom Ahbagh was to bo sold, a 
eeivant of the broker, named Ivhemji, went to the bunder and 
made a memorandum of the quantity weighed and sold. Ho jslatoa 
that he did not necessarily see the weighing, but that the quantity 
of wood was ceifcified to him hy the weigher, hy an agent of tho 
contractor, and by the purchaser. The memorandum so made 
was taken by IChemJi in tbe evening to the hioker’s shop, and an 
entry was then made in the broker’s accounts by his olerk Amn- 
lak. The objection taken to the accounts hy the Session Judge 
is that the entries in them were not made hy, nor at the dictation, 
of, a person who had a personal knowledge of the truth of the 
facts stated. The English rule of evidence, of which the case of 
Bmn V. Preece (1) is the best illustration, is briefly and clearly 
stated in Mr. Fitzjames Stephen’s Digest of the Law of Evidence. 
“ A declaration is relevant when it was made hy the deolaiant 
in the ordmary course of business, or in the discharge of profes- 
sional duty, at or near the time when the matter stated occurred, 
and of his own knowledge ” We concur with the Sessions Judge 
in thinking that this rule would exclude such accounts as those of 
the broker Ladak Hdji. But the Indian rule of evidence (Evi- 
dence Act, Section 32, Clause 2, and Section 34) simply requires 
that entries in accounts should, in order to ho relevant, be regu- 
larly kept in the course of business : and although it may ho no 
doubt important to show that the person making or dictatmg the 
entries had, or had not, a personal knowledge of the facts slated, 
this is a question which, according to the Indian rule of evidence, 
afieots the value, not the admissibility, of the entries. In the 
pi^ent instance it appears to us that Ladak H4ji’s accounts were 
regularly kept in the course of business. When a oleik sitting 
id Bombay office keeps accounts of transactions effected at 
p:^^hi|ders, or the Cotton Cheen, be must necessarily make the 
personal knowledge, but from information 
pereou. The rule adopted by the 
iaeeotmts M h^ the mprobimts 
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in Bombay. We Have no doubt that Ladak Haji’s aocoxmts are 1877 ”> 
admissible in evidence Wbat tbeir value is, we shall presently 
consider. « 

The second set of accounts, viz., those purporting to have been 
kept on behalf of the oontiactor at the different depdts, has been 
rejected by the Sessions Judge for the same reason, as not being 
proved to have been regularly kept in the course of business. This 
might be a good reason for rejecting the accounts, if offered in evi- 
dence against any person other than the contractor, or his partners 
But, as against the contractor or his partners, the accounts, if 
proved to have been kept by a servant or agent of the firm ap- 
pointed for that purpose, are clearly relevant as admissions 
(Evidence Act, Sections 17, 18, and 21). It is, of course, open to 
the contractor or any of his partners to show that the entries have 
been made after such a fashion that no rehance can be placed 
upon them : but, if made by a clerk of the firm, they are certainly 
relevant. 

Another question of evidence which has arisen in the case, 
relates to the admissibility of the depositions of two of the princi- 
pal witnesses, Moro Tiimbak and Bamohandra Mahipat. These 
persons, who, according to their own statements, were accom- 
plices in the alleged frauds, were brought before the Magistrate 
under a warrant purporting to have been issued by him on a 
charge of theft. They received from the Magistrate a certificate 
of pardon, purporting to have been granted under Section 347 
of the Criminal Procedure Code on condition of their making a 
full disclosure of all the circumstances within their knowledge. 

Section 347 authorizes the tender of a pardon in the case of those 
offences only which are specified in the Schedule of the Code as 
triable exclusively by the Court of Session. None of the offen- 
ces to which this trial relates are tiiable exclusively by the Court 
of Session; and, therefore, the tender of a pardon was illegal. 

This circumstance did not escape the notice of the Session 
Judge. He examined Moro and E4mchandra as witnesses; 
and then, when their evidence was complete, he informed them 
that their paidon was invalid, and asked them whether they ad- 
hered to the statements which they had made. After some 
hesitation they replied in the affirmative. The prosecution 
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oonienda ihai, even if this evidence weio otherwise inadmissible, it 
is rendered admissible by the circumstance that the witncsso'i 
adhered to their statements, even after the promise of pardon had 
been withdrawn. If it were nocesanry to decide the point, we 
doubt if we could hold that the impression caused by the pioniiso 
of pardon had, under the circumstances which we have stated, 
been fully removed. But, under the view which we take, we are 
not called upon to consider this question. Moro and Eamehandra 
were before the Magistrate as accused persons. Section 311 of 
the Code lays down that, “ except as is provided in Seotion 317, 
no influence, by means of any promise or threat or otherwise, 
shall be used to the accused person to induce him to disclose or 
withhold any matter within his knowledge. ” Section 315 pre- 
scribes that “ no oath or affirmation shall be administered to the 
accused person.” The effect of these sections is to render it 
illegal for a Magistrate to convert an accused person into a wit- 
ness, exoept when a pardon has been lawfully granted under 
Section 317. Moro and Elmchandra being accused persons, and 
not having been legally pardoned, could not bo examined as wit- 
nesses, until they had beon acquitted, or discharged, or convicted. 
Their evidence must, therefore, be rejected as absolutely in- 
admissible 

In deciding this point we have not lost sight of the English 
case of J2. v. In that case the question was whether 

Eudd, an aeoompHoe, who had received a piomise of pardon from 
the justices in a case of forgery, and had been examined as a 
witness, could be afterwards proceeded against for the forgery. 
On the one band it was argued that Eudd was not protected 
from prosecution, inasmuch as the justices had no power to 
admit an accomplice in forgery as a witness, forgery not being 
one of the offences specifled in the Statutes 10 and 11 Will. 
III., C. 23 ; and 5 Ann., 0. 31. On the other hand it was con- 
tended that, whether or not the justices had strictly pursued 
the provisions of the different Acts of Parliament, Eudd had 
^ evidence on the faith of the promise of pardon, and taking 
I justices Were perfectly acquainted with 
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fcenanco ol)]6etions founded on. nothing less than a breach of 1877. 

public faith. The (jaestion was referred for the opinion of all Re® 

the Judges, and they unanimously held that, in any ease not 
•within any statute, an accomplice, who fully and truly disdoses 
the joint guilt of himself and his companions, and truly answers 
all questions that are put to him, and is admitted by the justices 
of the peace as a witness against his companions, and who, when 
called upon, does give evidence accordingly, and appears, under 
all the circumstances of the case, to have acted a fair and inge- 
nuous part, and to have made a full and true information, ough 
not to be prosecuted for his own guilt so disclosed by him, nor, 
perhaps, for any other offence of the same kind which he may 
aoddentally, and without any bad design, have omitted in Ms 
confession. It may he inferred, from the repoH of the case, that 
Eudd’s evidence had been admitted in the original trial without 
question; hut the admissibility of the evidence was not a question 
before the Judges, and they gave no opinion in regard to it. 

The case, therefore, would hardly he any authority on the point in 
England ; and it certainly could not affect the decision of the 
question in this country, in which we have a Code of Procedure, 
the provisions of which are clear and distinct. We have referred 
to Budd’s case at greater length than we should otherwise have 
done, because the Sessions Judge has suggested, though he does 
not recommend, that the District Magistrate should apply to this 
Court to cancel the pardons granted to Moro and Bamohandra, 
and that proceedings should be taken against them. It appears 
to us that Moro and RAmchandra have given e'videnoe fairly and 
fully ; and the decision in Eudd’s case is an authority for holding 
that they ought not to he prosecuted. 

An oh]eotion has been taken to the admission of the evidence 
of several other witnesses in the case, on the ground that they 
also were persons accused before the Magistrate. These persons 
were certainly arrested by the Magistrate, Mr. Crawford, on sus- 
picion. But Mr. Crawford in his evidence states that they were 
discharged as soon as they were brought before him. Mo formal 
order of discharge appears upon the record ; but it is to be pre-i 
Burned that they were discharged, as the law permits, because 
there was no evidence against them ; and, indeed, it does not 
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- 1877- appear that, at the time when tliey wore discharged, there could 
have been any evidence of their having commii ted. the oifouce for 
®. which they had been ariestcd. Although, theieforo, some oi these 
BanmaktL pgygQj^g undoubtedly accouiplicoa, thoy weio not accused 
persons when they were admitted as witnesses, and we are uuablo 
to say that their evidence is inadmissible. 

We come now to a consideiation of the evidence which ,we have 
thus sifted out as relevant. Eveiy portion of that ovideneo has 
been so fully discussed between the counsel on both sides and the 
Court, during the hearing of the appeal, that it is unnecessary for 
us to do more than stale briefly the conclusions at which we have 
arrived. 

[The learned Judge then reviewed the evidence, and proceeded.] 


It having been established to the satisfaction of the Court that 
Hanmantt No. 1, and Sakh^ram No. 2, conspired' to commit the 
frauds alleged in the 11th head of charge, it remains to consider 
whether this fraud can he brought withm the definition of theft. 
In. the Oouit below, and at first in this Oomt, the piosceution 
laboured to show that a theft took place whea the wood was cut 
and removed from the forest. But the difEoulty of establishing 
this point induced the Advocate General, at a late stage in the 
hearing of the appeal, to abandon the ground previously occupied, 
and to adopt, as constituting the theft, the act of removing the 
wood from the depots. It w ould, no doubt, he difficult, if not 
impossible, to prove that the dishonest intention commenced with 
the cutting and removal of the wood from the forests. It is true 
that the contractor out much more wood than his contract allowed 
him to out : but, by the terms of the contract, this proceeding 
subjected him only to the obligation of paying the price of the 
wood out and a trifling iSne. During the three years, over which 
the contracts extended, the oontraotor had been allowed to pay 
fees for more than double the quantity of wood which hia oon- 


entitled him to cut. This must have been reported to Mr. 
|!i||^ty|the As^tant Conservator of Forests, and he made no 
Atthqugh he toys in his evidence that, had he 
^ practice was carried, he dtould 
that the obafaraotor had 
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not, daring the three years over which the contracts extended, 1877 '' 
been hold to his contracts, but had been allowed to cut as much 
wood as he pleased, on condition only that ho paid the Grovern- 
nient fees. After such license, whether express or by ratification, 
had been lor so long a period extended to the contractor by the 
officer of the Forest Depaitment, it would be difficult to hold 
that the act of cutting a large quantity of wood necessarily indi- 
cated an immediate dishonest intention. Moreover, by the terms 
of the contract, the contractor was bound to deliver all the wood 
into the charge of the forest officers at the appointed depot; 
and we considei that the evidence shows that this was done. So 
that, if we weie required to find that a theft had been committed 
in the forests, the prosecution would have to make the somewhat 
ahauid admission that there had been a restoration of the stolen 
pioperty at the depots. The Advocate Geneial has, therefore, pre- 
fened to abandon this giound of attack, and to base the accusation 
of theft upon what took place at the depdts ; and, fortunately for 
his argument, the charges in the Sessions Ooart weie so framed 
as to allow of this change of position being made without it being 
possible to say that the accused persons are prej udiced or taken 
by sui prise. Confining our attention, then, to whaf took place 

the depots, we find the regular sysiem of business to he thus de- 
scribed, and no doubt correctly described, by Mr. Hewett : — ^‘^When 
the wood has been felled, it is out up into billets, which are re- 
moved to the depots specified in the contract. At the depot 
the billets are stacked. When there is a large quantity, the 
assistant conservator comes, if he can, to weigh them. If he 
cannot, the inspector weighs them; and sometimes the mnka- 
dum does it. If the mukadum has done it, it is the inspector's 
business afterwards to test that weighing. When the weighing 
is finished, the contractor receives from the inspector a memo- 
randum addressed to the mAmlatddr, stating that so many khan- 
dis have been weighed and given to the contractor at a certain 
rate, and that so much money has to be paid in. The contractor 


(1) The charge of theft in 1874-75 was as follows That you, between 
the 31$t October 1874 and SOth October 1876, did commit theft ol cortain 
property, viz., 27,534 khandxs of wood, or thereabouts, being the properly 
of Government, from the Government forests of the villages of, M , in the 
KoUba Oollectorate, and have thereby committed an olEenoe punishable 
under Section 379 of the Indian Penal Code/* 
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takes the money and the memorandum to the mamktddr, and 
pays in the amount mentioned to him. TIio nniiulatdar credits 
the money, and tells the inspector that ho has received so much 
money. After the reply of tho mamlalddr, the contractor ohisiius 
possession of the wood.” From his siatcmeiit two tacts tippcur 
pel feotly clear, viz., first, that tho wood, wlicn statked at tho 
depots, was in tho possession of tho forest inspector’, uutil tho 
fees were paid; secondly, tliat the contractor could not lawfully 
remove any of the wood uutil tho fees had hcon paid. 'I'lio defi- 
nition of theft in tho Indian Penal Code is tho tollmving : — “Who- 
ever, intending to take dishonestly any moveahle property out 
of the possession of any person, wdihont that person's consent, 
moves that property in order to such taking, is said to commit 
theft.” It has been argued for tho defence that the contractor 
had the consent of the forest inspector, in whoso possession the 
wood -was, to its removal. That is probable enough ; for the 
removal of the wood could hardly have taken place without tho 
consent of the inspector, an d it is in evidence that the inspector, 
Dwarkdndth Sakh^rdm, made a false report to Mr. Heu ett as to 
the quantity of wood, and he seems to have ahseonded when the 
frauds were discovered. But the fraudulent consent of the in- 
spector does not affect the case against those concerned in the 
dishonest removal of the wood. The inspector -was a servant of 
Government, and the wood was in his possession on account of 
Government. By Section 27 of tho Penal Code, “ when property 
is in the possession of a person's wife, clerk, or servant, oa ac- 
count of that person, it is in that person’s possession within the 
meaning of the Code.” The definition, in Section 11, of the word 
“person” is sufficiently wrde to iuolude the Government as re- 
presentative of the whole community. The possession, therefore, 
of the inspeoior was the possession of Government, and a consent, 
■vflfioh he was not authorized to give cannot he construed in favour 
of the accomplice of his breach of trust into the oonsent of Gov- 
The respondeaxts Hanmanta and Sakhdrfe are shown 
a! eidered into a conspiracy to remove certain wood, intend- 
to ’take it out of the possession of Govern- 
l&ni of Sc^foqameni , The remove! of the 
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Tho only resi^ondent wliose case we have not yet considered is I87f 

VisBnUj accused No 13 He was a forest mukadum temporarily 

employed in 1874-75* He is ckar^ed with receiving bribes , 

Hanmakta 

amounting to Es. 64. The only evidence on this point is that of 
the accomplice Eaghunath, whose statement is not corroborated, 
but contradicted, by the contractor's accounts, in which the sums 
alleged by Kaghunath to have been paid to Vishnu are entered as 
paid to one of the partners of Hanmanta. It may be, as Eaghu- 
nath says, that this was a false entry, intended to disguise the 
real truth : but the question is whether the statement of the ac- 
complice is corroborated, and it is clear that the accounts contain 
no corroboration. Vishnu is further charged with allowing the 
contractor to out wood in the forests which ought not to have been 
cut : but, for reasons which we have already stated, this cannot be 
construed into abetment of theft, the prosecution having aban- 
donedtheallegationthattbecuttiDg and removal of the wood from 
the forests constituted tbeft Finally, Vishnu is accused of having 
by omitting to weigh some wood altogether, and by a fraudulent 
method of weighing other wood, assisted the contractor in the theft 
<jommitted at the depots ; and if this could be established against 
Vishnu, the offence of abetment would be made out. But the 
only evidence on the point is that of the accomplice Eaghunath, 
and of Krishna, a sepoy in the Forest Department* Ail the 
assessors recorded their opinion that Krishna Sepoy is not in 
the least to be believed, and the Sessions Judge regarded him 
as no better than an accomplice. The Sessions Judge was strolgly 
of opinion that the whole story about the false weighing was a 
concoction, and that it had been worked up by the aooomplioes 
after the Magistrate had examined them. Without saying that 
we concur in this view, we think that, when the prosecution asks 
this Court to reverse judgment of acquittal, it ought to be able 
to show some stronger evidence than the statements of an accom- 
plice and of a witness who was entirely disbelieved by the Sessions 
Judge and the assessors* 

We reverse the conviction and sentence recorded against Han- 
mant^., accused No. 1, in the Sessions Court. 

We reject the appeals made by the Government of Bombay 
against the judgment of acquittal recorded hy the Sessions Court 
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in tho insianca of Maliadafi, nocnsed No. 1, ITari, aeoiised Ki», 7, 
Patlia, acCTbcd No. 9, and Vishnuj acctisod No. !d. 

The appeal by Ihu Oovoiinnent of Bombay against tlio fiulgment 
of acquittal recorded by the Sc'-sions (/> lui in the nistaiKo oi 
Appaji, acou<ied No. 1 1, has been pf nuitted to bo withdrinvn. 

Tlio Couit fiinN that ILiniuant.i, accused No. 1, and Hakhdr.mi, 
accused No. 2, between llio -list Oetobor J874 and tho JKHli June 
187d, abetted the commission of Ikdt at C'liowre, Bbenvai, and 
Shdosi, in the AliLag Collectoiato. oi about 8,0i)tl khandiis of 
■wood, the property of tbe Govommeist of Bombay, and fbat tlioy 
have thereby committed an oftenee punishable under Sections 879 
and 109 ot tbe Indian Penal Code 

And the Conit directs that the said Uanmauta and Sahhaidm 
boiigoronsly impri&oned for two ycais, and that they do eacli pay 
a fine ofone thousand rupees, or. in default, do undergo rigorous 
imprisonment fora tmthcr peiiod ot nine months. 

The sentence of imprihoument on Uanmauta No 1 is to com- 
menoe from the date in -which he -wat. hcuiem ed by thu f'csteions 
Court. 


[iPPELLATE CIVIL JURISDICTION.] 

JBifore Sir 31'. li IFi slTnpp. A t , Chwt and Mr. Jasim 

HidiMhhdi llandd^. 


BASAPA iun MCJBTIAPA (HrcicNuiNT No, 1 and Armr.'CAN’r) r. 

liAAbiiMAPA BIN MAHITAMAPA (PcAiNixrr anu 
Mditdaiddr's order under Bnwlay Art T, of 18<4--/>.)Hcs«(ofl— ffu'eaK; 
CmiHer-Bombay Aat III of l%n~Act Xl’I <f 1888, & c/aw I, Vlmae % 


A M4aikt(3&r'8 order under Bomlisy Act V. of 1S64 is not conehiatro 
e-ridenee of the facts of possession and dispossession between the parties, 
&edi<mlo£thatAeigiTCstoMimIatd!lrs' Courts JnmdioUoa m ease of 
a*$o6session wiain six months from the date of such dispossession, 
^^ratateje to immediate possession, and under Section 16. the party to 
tStiiekSmmediate pcssesaon is gwen by the M&mlatd&r, or whose 

ejected by 
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The power resoiwed to tixe BeTemie Couita by FJeoiion I, Claxise 2, of 1877 
Act XVI of 183Sj to deteimine tlie facts of possessioa and dispo«isessiOH, 
was so reserved merely ior the temporary purpose of enahlms those Courts 
1o dispose of the immediate possession, which was to continue until the Civil 'v. 
Court ejected the party put into such immediate possession. The purpose 
of Act XVL of 1838, as that of Bombay Act V. of 1864, was temporal y tamapa 
only^ and chiefly to provide foi the cultivation of the land and to prevent 
broaches of the peace until the 0 ml Conrt snould determine the rights of 
the disputants The decisions o£ the Hevenno and the Mamlatdars’ Courts 
m to possession and dispossession do not bind the Civil Courts, the 
proceedings in the former Courts being of a summary character. The 
Civil Courts alone can entertain the question of title. 

parte Eapova (3 Bom, H C Eep 108, ACT) distinguished 

This was a speeial appeal fiom the decision of N. Daniel, Dis- 
trict Judge of Dliarwad, amending the decree of Shiva ram Earn- 
ehandra, 2nd class Subordinate Judge at Gadag. 

This action was brought by Laushmapa against Basapa bin 
Murtiapa and Basapa bin Shivapa to recover possession of certain 
land. The plaintiff alleged that he had purchased it fiom defend 
ant No 2 on the 4th July 1872 ; that he had obtained possession 
of the land, hut that on the 7th December 1872 was ejected by 
an order of the Mamlatdar on the application of defendant No. 1, 
whom the Malmatdir put into immediate possession under Bom- 
bay Act V, of 18G4. Defendant No. 1 among the other objections 
pleaded that the land in dispute had been mortgaged to him hy 
defendant No. 2 on the 1st June 1863 for Es. 200, and that 
defendant No 2 had no title whatever left in the land at the 
time when he (defendant No. 2) sold it to plaintiff. Defendant 
No 2 admitted the sale of the land to plantiff, but denied the 
mortgage sot up by defendant No. 1. The Subordinate Judge 
held both the sale to the plaintiff and the mortagage to the defend- 
ant No. 1 proved, and awarded the land to the plaintiff on condi- 
tion of his (plaintiff’s) paying Es 200 to defendant No 1 m satis- 
faction of the latter’s mortgage lien. In the appeal, which was 
preferred hy the plaintiff, the District Judge held the mortgage to 
defendant No. 1 not proved, and, amending the decree of the first 
court, awarded the land to the plaintiff as claimed in the plaint. 

In special appeal only two points were raised, vk., 1st, that 
the Mamlp.tddr’s order was binding on the Civil Court on the ques-* 
tion of the title to the land, and, 2nd, that the plaintiff purchased 
with notice of the mortgage. 
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MdnehsMh JchctngiiM/i apj)eare(i for tiio hpeeial appollani. 

SJidnfdmm Niuiijnii appeared for the rt‘''priiident. 

The argmjient<^ «.%ed and the aullioiitks (nted in special appeal 
will appear from tho following judgment delivered hy 

WvsTROPP, O.J. : — ^Tho special apppllanl’s learned pleader 1ms 
raised two ijoints — 1st, that tho land in dispute having been decided 
under Bombay Act V. of ld(!i by Iho ilainlatdar <o liavo been in 
the possession of tho special appellant (defendant No. I, IJjisapd 
Mnrtuipii) under the mortgage bond by the st'Cond defendant (15a- 
sapa ShivapA) of the 1st Juno 1803, his decision eonld not be 
questioned in the present suit on tho title, andin Limjiqnl v. Itu'qui 
a Mamlatd^i’s order, under Act V. of iSb-i, was treated as eondii- 
dva evidence of the facts of possession and dispossession. Wo, 
however, do not think that we could adopt that viow of tlio law. 
The case there cited (w parte Nngoia <-i) docs not appiour to 
us to be an authority to that effect. It, in fact, merely decided 
that a M-unsif’s Court had, as well as a ]MdmIatd<d'8 Court, 
jurisdiction to entertain a suit for restitution of po&seshiou of land 
of which the plaintiff had been dispossessed within sis months 
previously to the institution of his suit in the Munsif’s Couri.. Tho 
power, reserved to the Eevenue Courts by !8 gcIiou 1, Clause 2, of Act 
I. of 1838, to deteimine tho facts of possession and dispossession 
was BO reserved merely for the temporary purpose of onabliug those 
Courts to dispose of the immediato possession, which vras to eon- 
tinue only until the Civil Court ejected the party put into such 
immediate possession. Bombay Act V. of 1804, which giv'es to 
MfnDlatdirs’ Courts jurisdiotion in cases of dispossos-sion within 
sis months from the date of such dieposscssion, also relatos to 
immediate possession (Seotion 1), and provides that tho party to 
■whom such immediate possession is given by the Mdmlaldar, or 
whose possession he shall mainfain, shall continue in possession 
tolffi^eoted by a decree of a Civil Court (Seotion 1C). The pur- 
pf this Act, like that of Aot XVI. of 1888, was temporary 
think, chieiy to provide for the cultivation of the 
'|Bd) fb prevent- breaches of the peace until the Civil Court 
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should detenaiue the rights of the disputants. Neither of these 1877. 
Acts gave any appeal against the Masnlatdars’ or Revenue Courts’ BasapI bin 
decisions, which we think the Legislature would have permitted if MusxiIpJ- 
it intended the decisions of the Revenue and Mdmlatddrs’ Courts LaeshmaIpX 
as to possession and dispossession to hind the Civil Courts, The 
proceedings in those courts were of a very summary character, 
and it is important to observe that the question of possession 
is often inextricably mixed up with the question of title, which 
the Civil Oouits only can entertain ; or, in other words, the title 
often depends upon the possession. This is especially so amongst 
Hindus, where possession is frequently indispensable to title : also 
amongst Muhammadans where the validity of Mas is concerned ; 
and see such cases as Balaram Nemohand v. A^pA BuUu, Man- 
mal Bashrath, (2) and cases in which the sale or letting has been 
oral. The second proviso, in section 18 of Bombay Act III. of 
1876, which enacts that the Mamlatddr’s order is not to be con- 
clusive respecting possession of property or the enjoyment of 
any use, we regard as introduced pro majori cautela, and not as 
affording any inference that, under AciNVI. of 1838, or Bom- 
bay Act V. of 1864, it was oonelusive. Further, neither this point 
as to the conclusiveness of the M5.mlatdar’s order, nor the special 
appellant’s second point, that the purchase, by the plaintiff, in July 
1872 was made with notice of the special appellant’s mortgage of 
1863, is taken in the memorandum of special appeal, and there 
does not seem to have been any good reason for taking the latter 
point, inasmuch as the District Judge has found that the plaintiff 
gave the fuU money value for the property, which it is not prob- 
able that he would have done if he were aware of the mortgage. 

We affirm the decree of the District Judge with costs. 

Beoree affirmed. 

(2) 9 Bom. H. 0. Eep. 147 


(I) 9 Bom. H. 0. Eep. 121. 
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[APPELLATE CIVIL JURISDICTION.] 

Bn M It Jnsfit v^tt td Ms Jusinc 

JSimahJnli 

G-ANGADH Vll SHIV K VIaN (Flunth f v Thu G()DLEU^ 

lOK oi AlfMEDN 1(1 IR am> oihers (Dm npants and 111 spondi msi 
Mtfmtipal €ommssiona—€ >U€(toi-^lJ}siri<t Mmtdi ihm* ns 
piMh< capatdy-^Ad XXI I of 1S0O— Jef A7K if lb60, Beik^n 112^^ 
Bnmhatf Act YI o/187S Sctkon^^-^fmisdicUosi 

AYiiere tlieacis coinplainod of by Uu pi amtil! eio fotBinitiedby tbp^Colk i% 
tor o£ a district, appointed Miixiicipai Commissioner, xmder Act XXVL of 
1860, section 6, in Ids ofBcial tTpmifcy of Dibinti Magistrate, and bt fore 
Bombay Act A7 of lS7d came into foiee, 

HcM^ tliat tlio Alnnicipal CommiSsionei an officer of GoTenimeni 
Tiilim tlie meaning o! section 32 of Act XVI of 18G^, and onglit to bo 
vnedmtlieOoiutoftheDi^tucti Jud^e and not in tliai oi a Subordinate 
Judge 

q.hm*c —Wliether a suit under Bomba} Act Y1 uf 187B must be tom- 
menceci infbe Bistiiet Cmiifc 

J?Hib wqjS 01 Special appeil from tlio dBcision of A* Bosanriitot'^ 

District Judge of Alimednagai, ropersing the deciee of ruriteho- 
tamiav Sidhosliyar, isfc Class Buboidinato Judge at the same place' 
The suit was brouglii by the i-kintifl Gangadhar agamst the 
Collector as Piesideut, aad the Members of the Municipality of 
Afamediiagar, together with six other persons who had elected 
stalls by the ordeis of the Muiueipahty, on ground in front of the 
plaintifi s shop, for the removal of the stalls, and to recover 

damages sustainedby the plaintiff by their erection. The plaint 

was filed in the Court of the 1st Cla'^s Subordinate Judge on 
the^dth December 187 1. The ordois which constituted the plaiii- 
tiS^s causes of action wore given by the Municipality on the 4th 
andl4thMay and Jth June 1873. The Ooliector pleaded that 
the acts complained of were done by him in his ofSeia! capacity 
as Collector and President of the Municipality, and that therefore 
the Subordinate Judge had no jurisdiction to entertain the suit 

S te 32 of Act XIV. of 1869. The members of the 
1 Opmmittee pleaded justification of the acts done, and 
I a notide from the plaintafp, as required by section 86 of 
1873, one month before date of the suit. The 
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i hat it wa"? not haired by section 8G of the Bombay Municipal 
Act. He accordingly, passed a decision in favour of plaintiff for Ganscbhar 
E s. 339-13-0 on account of damages, and directed removal of the ^oiivkarn 
stalls complained of In appeal, the Distiiet Judge held that, as Thb Cot- 
the plaint -was presented on the 4th of December 1874, Bombay a.hmb<d- 
AoiYI of I87u applied to the case, and that the action was 
bailed; as plaintiff gave no notice to the defendants as required 
by section 86 of that Act 

The special appeal was aigued only on the point of the juris- 
diction of the Subordinate Judge to tiy the suit. 

Siimhanh^r Goniulram appeared for the appellant. 

The Sonourabk Tao Sah( b V N. Mandhk, Acting Government 
Pleader, appealed fur the respondents 

WFsaaoPP, C J • — The acts alleged to have been committed by 
the itspondenls, and which are complained of by the special ap- 
pellant as plaintiff, were committed before Bombay Act YI. of 
1873 came into force. The Distiiet Judge, therefore, was mis- 
taken in supposing that its 86th section is applicable to this suit. 

The enactment, which is applicable to it, is Act XXYl. of 1850, 
which does not contain any pxo vision as to notice of action. 

But the Government Pleader has renewed an objection to the 
jurisdiction of the Subordinate Judge, made in his Court, but not 
apparently lepeated in the District Court To that objection, 
founded on section 32 of the Bombay Courts^ Act XIY. of 1869, 
wo must yield, inasmuch as we thmk that the Collector was, in 
his official capacity of District Magistrate, a member of the Mum- 
apality, under the Ctli section of Act XXYI of 1850, when the 
causes of action acciued ; and, therefore, the reasoning in Mnmg- 
fdo V. Limumam is applicable, and see also 6 ream y. Bkafjtmn 
Tuhi Upon the possible question -whether a suit, under the 
new Bombay Act YI. of 1873, must be commenced in the District 
Court — we do not now give any oiiinion. It may, perhaps, be 
argued that section 6 of that Act merges the individuality of the 
members of the new municipalities in the corporation thereby 
created, and empowered to sue and be sued in its corporate name. 

As “we have already said, this suit must be regulated by Act XXYI* 
of 1850. 

(1)1 318 


(2) 4 Bom H* 0. Eep 9S, A 0 J. 
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^ J877 Wo roTorse Ihe dt^eieesof tlio (Wih Ijelow^ and romniiil this 
cause totlie SuBoiduiate Judijo, iu cuda* tliit ho fhc 

SuivkiEN plaintiff, pursuant to sent ion ni of Act XIV. ot 1860, to f]ie^ IOh- 
TheCoi.- tiicttJudgo, in ^^lioso Comt tlin phmt must he pioMiitul. The 
lEcxoRor District Judge slionld pioteed m tho < auno m the oidiiiuy v,nj 
kaoae as upon the mstitutiouof a new suit, and sluuild 1ui\o regard to 
iliis judgmont The costs ulieady inrnned in the Buhoidniato 
Judge’s and Di&hiet Judge's Cum ts and m this special appeal 
must abide the final result oi the cause. 

Dum^ }nii\uL 


[APPELLATE CEIMINAL JlJRISDICTiOXL] 

Before Mr, Jmtice Kembali and Mr, Jusiice NmuMa*' Marulm, 
u& veil 8 ^ APirPv^^iB AI 

The Code of C>ii:n%nal Bromliuc {Act X, of 1872 ), Chaptir XXX^JCro* 
p 0 <}t}j alhcfed to he sioftn'^Tts rei^^o}aiwn'--0}dc' for its disjfosa! hjtnd 
Class Mapisb aie-^Bevot sal of the older h/ihe Almjuimte (fikoBniitH — ■ 
Ihe effect of reversal. 


A was charged before the PoHee ith theft of certain fproperty The 
Police eonsiclered that no theft had been committed, and reported the matter 
to a 2iid Ohss Magistrate, '^h.o, agreeing with the Police, oitlered the 
propel ty to be restored to A. On applicatiunhy the complainant, the Pisiriet 
Magistrate found that A had remored, tnough not dishouestlyj the property 
from B, a deceased person ; and oidered the jiroperty to le gweii h} the 
Police to B's heirs. It was so giTen. 

Mold that the pro'^isions of Chapter XXX of the Code of rrimmal 
Procedure do not apply to such a case. Sections 415, 410, and 417 eoa- 
template proceedings pirdimimry to, and independent of, m€|mrj. ITpou 
general principles, where there htH been an incpurj or a trial, and the 
accused person is discharged or acquitted by any Orimmal Courts that 
Courtis bound to restore that property into the possession of the jierson from 
whom It is taken, unless, as proTidod for by Section 418, such Court is of 
opinion that ^ any ofianco appears to haTa been comnuttmi ** regarding it. 
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I'Le circumstances of the case are as follows : — 187f 

One Annapuruahai and her brother Hari Tithal Patwardhan AMii- 
livcd in the same house and caiiied on business together. On the toesaeai. 
death of tho latter, Annapurn^bai— as she herself admitted — took 
away a number of documents in his name and lived separate from 
his widow, Eakhmabai Puishotam, the brother of Eakhmabai, 
charged AnnapurnAbdi before the chief constable of KalyAn with 
having committed theft of those documents. The chief constable, 
after making such inquiries as he deemed necessary, reported, on 
the 27th of Apiil 1876, to the 2nd Class Magistrate of Kalyan, ap- 
parently under section 127 of the Code of Criminal Procedure, 
that, in his opinion, no theft had been committed. Pending the 
orders of the 2nd Class Magistrate, the constable kept the docu- 
ments in his own possession. 

On tho 6th of May following, the 2nd Class Magistrate directed 
the chief constable to examine both Annapurnahai and Eakhmabai. 

On the 12th and 23rd some fuither information was sent for and 
obtained ; and on the 19th June 1876 the 2nd Class Magistrate 
passed the following order : — 

“No one states that the documents alleged to have been stolen 
were stolen by Annapnrnahk from the possession of Eakhmdhai. 

When Eakhmabai’s husband was alive, the documents were in 
the possession of AnnapurnAhai, who had the key of the box. 

When the Police made inquiry, Anuapurnabai produced them, and 
from the evidence it appears that Annapurnahai and Eakhmdhai’s 
husband carried on money dealings together, and that they lived 
together. This, therefore, appears to he a matter of civil dispute 
It is not, therefore, necessary to take further steps. A record may 
he kept, and the documents returned to the person from whose 
possession the Police obtained them, and a receipt should he 
sent.” 

Dissatisfied with this order, Eakhmdbdi’s brother, Purshotam, 
petitioned the Magistrate of the district, who, by an order dated 
the 28th of June 1876, stopped the deHveiy of the documents to 
Annapurn^hAi, and, subsequently, by an order, dated the 11th July 
1876, addressed to the 2nd Class Magistiate of Ealyin, directed the 
Police to make the documents over to the heirs of Haii Patwar- 
dhan. Tn this order the District Magistrate says that there is 
no evidence to show that Annapumdbai stole the documents 
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1S77 fiom Ilari's pcssM<5ion, bii( that “ Ainiapiirn'ilwi in hor sbin 
snys .site took thorn ftom tlio |io«sossiim unho Uoioisod 
oTjiij'iiAi Tho (locnmciita arc ni tlio name oi the ami, Ihort'lcie 

oi'tlojs sliould ho issnoii to tlie Ikihoo to make over tlio doounionis 
to ks lioirs. She alleges tint the money moiitiOUGfl in the doou- 
incnts is hers, and it there ho evidence Ihalfho domimenf s wei o 
oseontod in tho name of Uari, &he being a woman, stops nr^ ho 
taken in tlw Civil Oonrt against the heirs of Han.” 

In aeoor dance with these orders the chief oonstahle (on tlieStUh 
July) roporled that ho had handed over tho documents to itakh- 
nidhai and taken a receipt. 

The Court of Session at Thana, on the application of A.nna- 
purnithai, called for the record of the case under section 29 i of 
Code of Ciiminal Procedure for the purpose of satisfying itself as 
to the legality of the order passed by the Dishiot MagiNtrale, 
At the hearing of the case Annapuinabai’s vakil contended thafc 
the order of the 2nd Class Magistrate was passed under sec- 
tion 4 1 5, the documents having been seized hy the Police on tho 
allegation that they had been stolen ; and that there was no appeal 
against an order so passed. No intiuiry having been held by any 
Magistrate, and no offence having been committed, the District 
Magistrate had no yiower to interfere with the order of tho 2nd 
Class M agistrate. 

The Session Judge, Mr. Wedderhurn, being of opinion that this 
contention was valid, referred the proceedings, under section 296 of 
the Code of Criminal Procedure, for the orders of the High Court. 


There was no appearance on behalf of either party. 

Pbb OnaiAM: — ^It appears to the Court that the provisions of Chap- 
ter XXX of the Code of Criminal Prooaduro do not apply to such a 
cage. Section 415 and the two succeeding sections oontemplate 
pmoeedmgs preliminary to and independent of inquiry. XJpon 
g^eral jrinoiples where there has been an inquiry or a trial, and 
W person is discharged or acquitted by any Oximinal 

'|.^|trQgccrt, is bound to restore the property, the subject 
feiqn, into <lie possession of the person 



im I ifflle^, as ..provided for in secrion4l€, 
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oommitfed” regarding it, when such order as appears right for isrr 
the disposal of the 'propeity may be made. It is clear that the 
2ud Class Magistrate did not consider that any ofFenoe had been rneiiABAi. 
cormnitted in lespect of the property in question: therefore, Sec- 
tion 419 gave the District Magistiate no jurisdiction to inteifere. 

On this ground the Court will cancel his order. Whatever may 
have, been the merits of the case, the Magistrate of the District had 
no sort of light to assume to himself the functions of a Civil Court. 

It is to be regretted that the Court is unable to afford to the 
applicant any adequate remedy for the wrong done her. 

Order cancelled. 


[APPELLATE CIVIL JORISDICTION.] 

Before Sir M. B. Westropp, Bt , Chief Justice, and Mr. Justice 
MelvilL 

JAMAL WALAB AHMED (Pi.AiNTirr and Appellant) 'o. a 

JAMAL WALAB JALLilL and others (Dependants and Eesponbents) ^ 

Mwhamnmdm Law — Apponitment of a Kazir^Qimhfcation fo 7 ^ that office"-- 
EcgulaUon XXVI ^1827—^0^ XL ofl%^4i 

The enactment of Bombay Eegulation XXYI. of IS27 was adverse to any 
supposition that the office of ICazi could be hereditary The repeal of that 
liegiilation by Act XI. of 1864 j left the Muhammadan Law as it stood before 
the passing of that Eegulation , and that law sanctioned no grant of such an 
office to a man and his heirs. 

The appointment of Eazi lies exclusively with the sovereign, or other 
chief executive officer of the State, and ought to be made with the greatest , 
ciroiimspeetion with regard to the fitness of the individual appointed , and 
though the sovereign may have full power to mahe the mtan attached to the 
office of Eazx hereditary, yet he has, imder the Muhammadan no power 
to make the office itseK so. 

In the absence of an established local custom to that effiect, the office of 
Xazi IS not hereditary. QuiAre — V?helhei such a custom would be valid ? 


^ Special Aiipeal 348 of 1876. 



634 


THE IISDIAE LiW KCPOETS 


[VOL L 


Ml 


JTamaIi 

WAI^AP 

Ahmeb 

'0 

Smk-u 

WAliAP 

Jabbap 


This was a special appeal from the tleoibion of G- Druift, Assist, 
ant Judge at Dharwad, aflirming the decree of Bluimvasiao 
Krishna, 2ud Class Buboidm-do Judge of Ihhii Tin' plaintiif, 
nla-iminff through tho oiiguial giautccs of two smuth oi IfiJi) and 
1GG3, suedto estahlish his hereditaiy light to effiemte as Ka/i of 
Hdvri, in which ho alleged he had been distuihcd hy tho defeiid- 
ants. Both the Lower Couits dismissed the suit, tho Suhr»rdi- 
nate Judge being of opinion that it was barred by tho Law of 
Limitation, and the Assistant Judge, in appeal, being of opinion 
that the suit was not maintamahlo, for the reasons given in the 
following estiaet fiom his judgment: — 

“ I am in doubt whether such an action as this can be main- 
tained after the repeal of Regulation XXTI. of 1827 by Act XI. 
of 1864. No cases have been decided by the High Court since 
the passing of that Act. In this district such claims have been 
awarded as a matter of course, but in the case of the Kazi of 
Bombay, Muhammad Ywssuh v. Sa y ad Aimed , I find that Sausso, 
C.J.j decided that appointment by the Government was an essen- 
tial condition of holding the office of Kazi, and he further stated 
distinctly that he did not decide that the piesenee of the Kazi 
was necessary for the legality of maniages among Mussalmans. 
Considering these opinions, I should hesitate to decide that this 
claim would he.” 

SMmrdo Vtthal for the appellant: — The Lower Court was 
wrong in holding that the suit was not raaintainahlo beosuse 
Regulation No. XXYI. of 1827 was repealed. On the contrary, 
if that Eegnlation had not been repealed, it would have barred 
the present action on the ground that the plaiutiffi or his pre- 
decessor in title did not hold a sanad from Government as required 
by Seoiaon 1, Clauses 1 and 2 of that Regulation. But the re- 
peal of that enactment has dispensed with the necessity of such 
a mrnd. The law relating to the office and appointment of a 
Kasi 18 fully discussed m Muhammad TussuIy, Sayad AhmedP'> 

dfiin^ bases his claim upon two mia(h, winch were 

m Bovereign two persons under whom the 

I Ji' j!**. A . 1 . •I f 
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plaintiff clairos. These samds were granted, respectively, in 
A D 1639 and 1663. They clearly show that the office of Kazi 
was granted hereditarily. 

Shantm dm IVarayan for the respondent — Regulation XXVI. 
of 1827 was based upon the puncipal of Muhammadan Law re- 
garding the appointment of a Kazi. It is a matter of i egret that 
that enactment is lepealed, as observed in Say ad Abdul y. Sayad 
Ha sham What was awarded in that ease was inam land at- 
tached to the office of Kazi, and not the office itself. 

WESTKonr, 0 J : — This suit is brought for a declaration of the 
right of the plaintiff to be Kazi of the taluka of Havn in Dhar- 
wad, and to recover certain fees appertaining to that office re- 
ceived by the first defendant from the second and thiid defend- 
ants, and to restrain the fiist defendant from disturbing the 
plaintiff in that office. 


1877 * 


Jakai* 

WAX. AD 

Ahmjed 

V 

Jamal 

WALAD 
J ALIiAL 


The plaintiff claims under sanads of 1049 Hijri (A D. 1639) 
and 1074 Hijii (A.D. 1663), purporting to be granted by the 
Bij%ur G-overnment to persons whom he alleges to have been his 
ancestors. Those samds rather tieat the giantees as Kazis al- 
ready than assume to create them Kazis, and confer land and 
othei benefits upon them in respect of a mmjid estabhshed, or to 
be established, by them, and for lighting the same, and for the 
reading of piayers and sacied books, as well as performing the 
usual duties of Kazis, and would appear to contemplate tha 
maintenance of the musjtd and the reading of prayers, and per- 
formance of the duties of Kazis, as well by the descendants of the 
grantees as by the grantees themselves. 

Sayad Abdul v. Sayad Hasham^^^'> decided on the 4th October 
1876, has been mentioned to us, but that suit was for the recovery 
of land in the taluka of Gadag and district of Dharwad granted 
by sanad of A D. 1660 in inam to Sayad Kale Mula, who combin- 
ed the offices of Khatih (preacher) and Kazi, and was not such 
a suit os we have here, viz , for a deolaiation of the plaintiff’s ex- 
clusive right to the office of Kazi in the taluka of H4vri, and 
for fees paid by the second and third defendants to the flist 


(1 j Sp Ap 66 of 1873 , note infra. 
(2) Sp. Ap. 56 of 1873 , vtde note infra. 
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WiLAl> 
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Jaxiax*. 


defendant for duties peiformcd hy Mm as a Ki/i in tlm tilaLi 
of Ilimi* and for an miiuiction aganist hib dislmdianee of 
the plaintiff in Ms alleged olllua In the (Lidig casc.^ mo 2 eo\eij 
proof of custom, that the ollieo oi Kiwi had been iinhned 
heroditaiily for 200 years together %vith the uuim, was given* 
It was nut^ however, in that case decided that {ho dehnduit 
of the hftmah Kaii could have mamtainrHl an notion ior 


fees against an alleged intrudfr, or that the soveioign coiihi 
grant Buoli an office so as to he hold heiuhtarily* It was 
only decided there that the plaintiff was, ab the heir of tlie 
grantee named in the mnad of AD. iG60, entitled to lecow-r the 
land Possibly, a local custom to enjoy sueh an office hereditaiily 
might be established. Whether it could be so or not it is un- 
necessary for U3 now to decide, and we do not evpiess any opinion 
upon that point The Muhammadan L^iw does not seem to re- 
gard the office of Eazi as heieditaiy No authority has been 
cited to us to show that the cieation of an hereditary KasisMii 
can be sustained. In the Hidaya, YoL 11, BookXS, Ohijder I, 
it is said. It is incumbent on the Sultan to select for the office 
of Kozi a person who is capable of discharging the duties of it 
and passing decrees; and who is also in a superlative dogioo just 
and virtuous; for the prophet has said: WMieior appoints a 
person to the discharge of any office whilst there is another 
amongst his subjects more qualified for the same than the person 
so appointed, does surely commit an injury with respect to the 
rights of God, the Prophet, and the Mnssalmaub.’’’ This shows 
that high personal qualifloations are to be carefully sought for by 
the appointing power,— a moral iiijimcUon which 'would bo fre- 
quently defeated if the office were made hereditaiy There is not a 
Milt, in the chapter on Eazis in the Hulaya, that the office can 
be made hereditary. The enactment of Bombay Kegulation 


XXVE of 1827 seems to have heen adverse to any supposition 
|hai dhe office of Koax could be hereditary. That enactment was 
by Act XI of 1864; but that repeal leaves the law m it 
||t|^^;betee l^egulation XXYI* of 1837 was passed, and we have 
^bMMng liiat the Muhammadan Law sano* 
^ ^ his heirs* It is 

vbrv Wefallv' considered 
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case of Muhammad Ymmh v. Say ad Ahmed^^\^ and the authorities 
there cited, that the appointment of Kazi lay esoltisively with the 
sovereign or other chief executive officer of the State, and, as we 
have already said, it was to he exercised with the greatest circiim** 
spection with reference to the fitness of the individual appointed. 

The present plaintiff has neither proved, nor alleged any local 
custom in Ha?ri, that the office of Kazi should he hereditary. 
Nay, more, he failed in 1855 in an attempt hy suit, grounded on 
the mnads upon which he relies here, to prevent Imam Saheb, a 
near relative of the first defendant, from disturbing the plaintiff 
in his alleged office of Kazi. In referring to that circumstance 
we aie not to he understood as giving any opinion whether Imam 
Saheh, or the first defendant, or their kinsman Badrudin, men- 
tioned in the first defendant’s written statement, has any valid 
title to officiate as Kazi. Our decision simply is that the ordi- 
nary Muhammadan Law does not recognize hereditary Kazis, and 
that there are not any circumstances in this case which lead us to 
think that there is a local custom in Havri opposed or oonstitut*^ 
ing an exception to the ordinary rule of Mahammadan Law as to 
Kazis, It is unnecessary for us to say whether, if this had been 
a suit for the mtan granted hy the smadn of A.D, 1639 and 
A.D. 1663, we might not have adopted the same course which 
the Court in the Oadag case did The sovereign may have had 
Ml power to make the mtan hereditary, though he may not have 
such power to make the office of Kazi so. It is sufficient for us 
to say that, this not being a suit for land, hut in respect of a dis- 
turbance in an alleged hereditary and exolusive office, we see no 
reason for holding that the plaintiff has established his right to 
hold that office hereditarily and in opposition to the ordinary law 
of his co-religionists. On these grounds we affiim the decrees 
of the Courts below, and with costs of suit and both appeals. 
This Court concurs in the observation of the Division Bench 
which decided the Gadag case, that it is to be regretted that the 
Government should, by the repeal of Begulation SXVI, of 1827, 
have abnegated their function of appointing a Kazi, and so quiet-^ 
ing the dissensions frequently prevalent amongst Mussalmans as 
to the validity of the title of persons assuming the office of K«~ 


1877 . " 


Jamal 

WALAD 

Ahmed 

V. 

Jamal 

WALAD 
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THE mmxy LAW EEPOHTS. \VOIu 1. 

an office wliich^ tho Law itself oniains, mn only 

eonlorrod by tlie State* 

J)( i n * v‘ nfj\ m ti, 

Fom^-^TliC i’ullovima tlie id {‘inui UL Lvuh iiirul 

Kbmball-^ Lf*) in lilie ease iA Sa//ml Ahhd Jiadmm atnne 

red to ; — 

Tlie BiKlriei Judj^^e Lais found, a fnei, that Bibi tihah field tli** laud^ 
during Iier life and a pikubUhI per soim to jnaTorm the dutiiN of Kn/J^ htd 
that hlio did thi^ willi tlie consent of tlie plaiiittll‘'*s fntlien and by trlrltie of 
a cxistom xxlikdi allows to tbe xndcw*? o! KaAi,s a life lutered in the t lllee* 
Under tliese eimiius tanas, we tltink tkat ike Judge ka?. rigidly 

Md tkat Libt Sliali’s posvcs.MOu wm mi adrerse to tke pkdmilL mid tliat; 
Ms cause of action did not arise iiU ker deatlu 
A decision on tkc merits is rendered diffieult by tlio very Ineompiele 
ckaracter of tke cTidence, A grant of a certain iiuka (iiieludiiig flie Held 
m dispute) was made in 1600 to Sayad Jiali IMa, wko eomkined tke otlirci 
of Khatib, orpreatker, and En^n Tke grant diiects tkal flic iniim skall 
be oonlimied to ike duldren of tke grantee, and to kia grand-ckiklrm or 
family {for tlmt appears to be tkc meaning of ike someukat %^flguo word 
AMfid ”). Tlicro is no distinct proTi^^ioa for tlie ereation of an Iicreditary 
office or oilleeH ; but tliere can kadly be any donhi ikit tko iinlni fbr 
tke mainteiuince of tke olllfo or officis, and that tke inb'ntion of tke grantor 
was that tke office or ol]lee«, with tkc innun ^kould eontinue in Ike trrantee% 
family. liisnot denied Ikai sueli 1ms been tke case for the last two 
linndrecl years. Tkere is jiolking to skow* Imr during tkat time the iik nibs 
and Kaffis haTe been selected ; but they have alunys been chosen frcun tuo 
brandies of Sayad luili Mula's family. Tke plaint i B' id ri*ucly Kkatib, 
and in possesskm of tke greattr part of tke inara. Tke la*«l male koliku* to 
tke Eazihkip was Mira, Bibi aimlds Inisbaiid, and on liibi H!mk\ death 
there is no one in tkat brandi of the family capable of koiding Ike appoint- 
ment. There is. m appears from tkc pedigree, no male desmulaut nf 6ayad 
Kali Muk aurTi?kg, esroept tkc pkliitilF mul a younger lirotber^ who does 
not appear to dispute Ms title. Tks Uhifki Judge has found, m a fart, 
tkat tke defendant is not a member of tke faiuflj. Under these clrcum« 
stances, we tkink that plaintiff has a belter right than any one eke to perform 
the duties of Kazi, and to enjoy tko !n4m atkeked to tke office, He h tho 
principal surnrag member of the granice's family. Ho m already Ikatib* 
Uo is recognised es officiating Kul by a portion of tke Muhammadan 
Wni%v Ihongh «ome of them asm to adhere to the defeiulant. It is, we 
||i4k| to'bi&yegMted tiiat tiie Goretnmmt should, by the ^pealof Bogula-^ 
M ab£i#gaM their function of appolniing a Kassii 

among Mussulman 
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[APPELLATE CRIMINAL JURISDICTION.] 

Before Mr* Justice Mehill and Jfn Justice JS.emhM, 

EEGr. 'y. BALAPA bin DUNPAPA and others.’^ . 

April 26. 

MmJer’^Culpahle homicide not amounting to muTdef^BefereKLce^A^^Tgeal - 

Bower oflligh Cau>rt to alter findmq^G ode of Criminal Procedure {Act 
X ofW2), Section 2SS. 

Under section 288 of tlie Code of Crimiiical Procedure, ilie Higli Court, to 
wliicli a reference is made by a Court of Session for confirmation of a sen- 
tenco of death on conviction of murder, cannot, in the absence of an appeal, 
alter the conviction to one of culpable homicide not amounting to murder, 
if it be of opinion that the evidence does not establish the former but the 
latter offence. It must order a new trial for that purpose. 

Where the prisoners were tried on two charges of murder and culpable 
homicide not amounting to murder, and the opinion of the assessors was 
taken on both charges but the Session Judge being of opinion that the evi- 
dence established the former charge, recorded a conviction and sentence for 
murder only, the High Court being of opinion, on a reference under section 
287 of Act X. of 1872, that the offence proved was culpable homicide not 
amounting to murder, did not order a new trial ah initio, but directed the 
Session Judge to complete the trial by recording a finding on the second 
charge of culpable homicide not amounting to murder. 

The three accused were tried by W. Saudwitli, Session Judge 
at Dharwad, and two assessors on charges of mutder and culpable 
homicide not amounting to murder. Tho assessors expressed 
their opinions on both the charges, and the Session Judge being 
of opinion that the evidence established the graver offence, con- 
victed the accused of murder, and sentenced them to death, but 
did not consider it necessary to proceed further on tho minor 
charge. Under Section 287 of the Code of Criminal Procedure 
the proceedings were referred to the High Court for confirmation, 
but the convicts preferred no appeal. 

Prisoners Nos. 2 and 3, Mdh4dev%a and Apana, in company 
with their relative, prisoner No. 1, Balapa, went, according to the 
finding of the Court of Session, to the house of a prostitute with 
whom their step-brother Dundapa was sleeping, and attacked him 
with sticks, causing injuries, which resulted in his death within 
eight hours. The evidence showed that there existed a bitter 
hatred between the prisoners and the deceased, and pointecite a 

^ Confirmation Case Ho. 10 of 1877. 
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quarrel wBieh kuUftlctw |tl iw ni IM useunit r <*1 the rlay fin wliicli 
the (loeea‘;t>fl iva.^ atlaekeiL 

Ziiiiv/v/rHy, inahiuiuni^ ^ratnl. hth Jiliat)"!}''!!.!!!, IumiiI 
on heluilf ot Ihc winiiets. {!>• ni<jel that tiu> i \}<|e!5n? %¥’.(»<. <iw- 
ercpant imrl imfiu“-hu ifliy, en^t »’ai!y an u uaitlul the iihaic of 
Apaihi, No. h, iu tin taoi. 

HmumitM }\ A". .¥«<' H;/,. ,\i ting Guvenunt'ttf Pit Ofh'r, hu* the 
Crown, 'Ui'p:etl that the «-%hhi«‘e ''iitlnieiit fi>r th»‘ eiui\kt«»si 
of iiH the three on the I'li r){ nun. Ur. 

Ml lA n n, J., lit hveunl tin* jiulj'iufiii i4 tin* Cmn'f. AfC r eoiii- 
menting at length oiithe nitlinicund uh'-fi\ii(|r that ihirewflfl 
not BufSeii'iit evidence of the enniRiiison el any oibnii* ly pripouer 
No. 3, Apana, he pruauded thu'? : — 

It seems impoesihlo, tliorefore, to bring the nats of the f>rit.onf'r*t 
within the difliution of nmiik'r. IVlitd ne < (sH'iilt'r to he proved 
is this, viz., that pmontr-, Ne-. 1 and 2 wmttn the pio^itute’s 
house armed with stuii,. iimiiuing tu b. si 11 .< dsciOM'd ; and 
that prisoner No. 1 eansed the diMth oi Ihu di i ea'od by striding 
a Mow which w'as lik'ly to eauv death lui wa*. not 'uilk-kni in 
the ordinary course of nature to tau'-o death. 'Cinhr th<» 
oircumstaaoes, prisoner No. I was guilfyof thentftiKe of culpahlo 
homicide not amounting to murder, and having regard in the 
provisions of seotion 111 of the Jmlian i’enal Cod«‘, we nmsidor 
that prisoner So. 2 was erjually guilty of that oifenee. 

■Unfortunately this Court as a Court of wfereiiee does not 


appear to have power under pection 2.-^^ of the Code of Criiuinai 


Procedure to alter a conviction of murder into mm of eulpalle 
homioida not amounting to mHider, hut only to order a new trial, 
In loferrsd oases there is generally a potilion of apiujal, and then 
this Court being a Comi of Appeal as wtdl as of wforeBee can 
alter tho finding of the Sessions Court (soetion 280) ; but m the 


present case there is no petition of appeal. We think that it is 
to be regretted that the Iisgislature ^ould have taken no notice 
^,*1^ olljwtions which were raised to secrioa S99 o! the old Code, 

sas in tie same from. It seems 
flag Cowl mif 
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laWj when there is an appeal as well as a reference^ is there any 1877. ’ 
apparent reason why it should not have the same power when Y ' 
there is‘ a reference only. However, we have no choice but to 
obey the provisions of the law, which require us to annul the 
conviction and order a new trial. Fortunately, however, in the 
present case, the prisoners were arraigned on the charge of 
culpable homicide as well as on that of murder, and the trial on 
both chargos was so far completed that the opinion of the assess- 
ors was taken on both charges, though the Session Judge only 
recorded a finding on the charge of murder. We think that we shall 
be sufficiently fulfilling the requirements of the law if, instead 
of ordering a new trial ab initio, we direct the Session Judge to 
complete the trial of accused Nos. 1 and 2 by recording a finding 
on the second charge, viz., that under section 304 of the Indian 
Penal Code, and in the event of his convicting the acoused (as it 
may be presumed that ho will do, though this Court has no 
authority to direct him to do so), we would suggest to him that he 
might appropriately sentence the acoused No. 1 BaMp4 to rigorous 
imprisonment for five years, and accused No. 2 Mdhddevdppd to 
rigorous imprisonment for three years. 


Proceedings returned. 


[APPELLATE CIVIL JURISDICTION.] 

Before Sir M, B. Wesiropp, Bt., CMef Justice, and Mr. Justice 
Ndndbhdi Suridds. 

BHACrVAN DTJLLABH {OaiaiirAi. PiAiKiiri', SrECuii Apvei.i,aot) o. 

KALI SHANKAE (OmaiNAi. Dkmhdau®, Spioui, Ebsposdeitt.)* April 26. 

Sindu, Zam—Will—Nuneupodtee mil, 

A nuncupative will, or a verbal bequest, of Ms separate property, made 
by a separated Hindu, beyond tbe limits of the ordinary original juris- 
diction of tbe High Court of Bombay, and not relating to any immoveable 
property to wbieb tbe Hindu Wilis’ Act (XXI. of 1870) applies, is valid. 


* Special Appeal No. 20 of 1875, 
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r 1877 . This was a special appeal from the decision of fl. J. Parsons, 
Bhagtan ' Judge of the Distrif t of Surat, confirming the decree of 

Dumabh the 2nd Class Subordinate Judge of Bul&ar, rejecting the pLiin- 

Kala teAn- tiff’s olaim. 

The plaintiff, as heir of his divided brother, sued to recover 
certain immoveable property in the hands of his sister’s son. 
The defendant answered that he had always lived with the 
deceased, and been treated by him as his son, and that before 
his death deceased had made a verbal bequest of the property 
in dispute to the defendant. The property was situated and the 
bequest made beyond the limits of the town of Bombay. 

Shinhanhar Qomndrdni, for the appellant, contended that there 
having been no formal adoption of the defendant he could not 
claim the property as against the brother and nest heir of the de- 
ceased. He must, therefore, faE back on the nuncupative bequest ; 
but this was invalid, because, in the first place, a Hindu could 
not leave the -whole of Ms property away from his right heir, and 
in the next place, supposing he could, it must be by testamentary 
writing, not verbal bequest. 

Ifagindds Tulsid&s, for the respondent, contended that the 
brothers being divided, either of them might dispose of the whole 
of his separate property by will in whatever manner ho pleased. 

There is nothing in the Hindu Law to render void a nuncupa- 
tive bequest, and the provisions of the Hindu Wills’ Act do not 
apply to the case. 

The following judgment was delivered by 


Nanabhai Haeidas, J. The plaintiff Bhagvan Dullabh 
brought tMs suit to recover certain immoveable property belonging 
to Ms deceased brother, Kanehhod. 


The defendant, Kali Shankar, who is Ms sister’s son, alleged in 
bis Whitten statement that the plaintiff and the deceased Banohhod 
‘ in estate ; that from his childhood he had lived with 

■inde as Ms son; and that the deceased had made 
}?tate.' He accordingly oqntended that the 


^ to. fltim’ Mm the property 
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It is not alleged tliat there is any nearer relative of the do- 1877. 
ceased than the plaintiff. The question, therefore, simply is ~BRmTA^ 
which of the two is entitled to the property in preference to EuLtiABH 
the other. It is found that the plaintiff and the deceased were Kala^Shak- 
divided in estate ,* and it is also found that the defendant from 
his childhood always lived with the deceased, and seems always 
to have* been treated and recognized and acknowledged by him 
and even by others as his son.’’ Such recognition and acknow- 
ledgment, however, would not give the defendant the legal 
status of a son in the absence of any formal adoption : and it is 
found that none such toot place. The plaintiff, therefore, al- 
though divided from the deceased, would, according to Hindu 
Law, he entitled to the property in dispute, if the defendant 
had merely to rely upon his relationship to the deceased and 
upon the fact of his having from his childhood lived w th the 
deceased and been recognized by him as his son. But the 
defendant rests his claim also upon a title created in his favour by 
the deceased, — a verbal bequest. The fact of such bequest, m 
pursuance of intentions previously expressed/’ is clearly found 
by the Assistant Judge. We have, therefore, to determine whe- 
ther the title to the property has thereby passed to the defendant 
or not. It is, indeed, urged for the appellant that it has not, on the 
ground that the deceased had no power to make any such dis- 
position of his property. But we think the power of a Hindu 
to make a testamentary disposition of whatever is his absolute 
property is now clearly established: see NaroUam Jagjmn v. 

Nanandas Harikisandm ; (1) Muirci^ Lachmta v. Ghahlaay Vefi- 
6ata Edmd Jaggamdha Row ; (2) Nagalutohmee JJmmal v. Qopoo 
Nm daraja Chetty ; (3) and Bapoo Beer Periah Bahee v. Maha^- 
raja Eajender Periah Sahee. (4) In the last ease their Lord- 
ships of the Privy Council observe (5) It is too late to con- 
tend that, because the ancient Hindu treatises make no men- 
tion of wills, a Hindu cannot make a testamentary disposi- 
tion of his property. Decided oases, too numerous to be now 
questioned, have determined that the testamentary power exists, 
and may be exercised, at least, within the liraits which the law 

(1) $ Bom. if. a Eep. 6, A. a J. (2) 2 Moore I A, 

(S) 6 Moore I, A* B09. (4) 12 Moore I, A. 1. Page B7* 
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prescribes to alienaiion Ly gift inter ums/^ Tiiat the plaintiff and 
the deceased Eanchhod were separate in estate is, asahoYO observed, 
dearly found by the Lower Court. The latter, therefore, might 
, have made a valid gift inter uvos of the whole of the property in 
dispute. Hence, it follows that it was equally competent to him to 
bequeath that property by will, as he has done in this case* But it 
is further urged that the will here was merely a nunempative 
will. We cannot see how that circumstance could affect the valid- 
ity of the will, if it were in fact made. Not a single authority is 
cited to us to show that a nuncupative will by a Hindu is in- 
valid; and there are authorities the other way: see Crtnwmammal 
V, Fijayammal ; (1) Taraohand Bose v. Nohen Chimder MtUer ; (3) 
Sudmund Moliapattw v. Soorjo Monee Bebeei (8) Vinayak v. 0o- 
vmdrao*{i) 

The will in this case was made in 1871, after The Hindu Wills^ 
Act, 1870,” came into force ; hut as it was made beyond the limits 
of the ordinary original jurisdiction of this Courts and does 
not relate to any immoveable propeity situated within them, the 
provisions of that Act in no way apply to it. 

We must, therefore, confirm the decree of the Lower Court, 
rejecting the claim with costs. 

It was stated to us that the plaintiff himself was present at the 
time Ms brother Eanchhod made the verbal bequest in favour of 
the defendant, and actually consented to it ; and it was accordingly 
contended that, he having thus allowed his brother to die in the 
belief that he had made a good bequest in favour of the defend- 
ant, it lYas not competent to the plaintiff now to question that 
bequest. But in the view we have taLen of the ease it becomes 
unnecessary for us to express any opinion on that point 

Decree affirmed^ 

^ (|) 2 Mad. H. 0. Bep S7» (S) 3 Dale. W, B. 138, Oir Bui, 

[ 1(1} W* B. OxT. Eul (4) 6 Bom. H. 0 Eep. 224, A 0. J. 
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ABANDOIil MBNT OF MIEAS 
HmWrSSee Mieas, 1, 2, and Act 
(Bokbay) I of 1865, Sec. 2, 

ABBTMINT- 

TJae offence of abetment under tbe 
Indian Penal Code xs a substantive 
offence. Tbe conviction of an 
abettor la, tberefore, in no way de- 
pendent on the conviction of the 
Xirincipalf iBey. v MaruU Dada* 15 

ABETTOE.— (See Abdtmen® 

* 

ACCOMPLICE.— Evidei^ce, 3. 
ACCOUNT— 

TJie decree of the Court of first 
instance directed tbe Commis- 
sioner to take an account of tbe 
moneys paid by tbe plaintiff, 
during tbe penod between 24:tb 
January 1865 and tbe date of tbe 
filing of tbe plaint, for tbe use 
and at tbe req^uest of tbe defend- 
ants, and to allow credit to tbe 
defendants for tbe sums for 
wbicb tbe plaintiff bad given credit 
in bis particulars of demand, 
and for all other sums for wbicb 
tbe defendants should proye tbem- 
selves entitled to credit, wherever 
the same might have become pay- 
able. Tbe defendants, in tbeir 
surcharge to tbe plaxntiff*s ac- 
count, claimed credit for various 
payments made by them to tbe 
plaintiff between 26tb January 
3866 and 6tb July 1865. Tbe 
plaintiff claimed^ to appropriate 
these payments in satisiaction of 
bis claim against febe defendants 

33 850 —^ 


prior to 24tb January 1865. Tbe 
Commissioner, by bis construction 
of tbe terms of the decree, bold tbe 
plaintiff entitled to make such 
appropriation Tbe Judge, in tbe 
Couit of first iDfetance, explained 
bis decree to mean that tbe whole 
account, prior to 24tb January 1865, 
was wiped .out, and directed tbe 
Commissioner that the plaintiff was 
not entitled to make tbe appropria- 
tion be claimed. 

Meld that the construction put hy 
tbe Commissioner on ibe deciee 
was right. Jtna V Bm'ctn 

Mnlji . * . . B 

Bee HiHBtr Law, 8, 

ACCOUNT BOOKS- 

Account books containing entries 
not made by, nor at tbe dictation 
of, a person who bad a personal 
knowledge of tbe truth of tbe 
facts stated, if regularly kept in 
tbe ordinal y course of business, are 
admissible as evidence under Sec- 
tion 34 of tbe Indian Evidence Act 
I of 3872, and semble under See. 
33, Cl 2. 

Account books, though proved not 
to have been regulaiy kept in tbe 
ordinary course of business, but 
proved to have been kept on behalf 
of a firm of contractors by its ser- 
vant or agent appointed for that 
pnipose, are relevant as admissions 
against tbe firm. i* Mcm^ 

* . . . . 6i0 

BeeAo^XoiW%Beo, m. 
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ACCOim% OUEBIT Evmn, 

ACaOVET, E.l^E01UF.-<->6'c^' Boisd 
ACCOITOTS-^. 

In moYiDg to diseliarge or •vary the 
report of the Conimissionor foi 
taking accounts, the right pra(*iice 
if to move on a memorandum of 
objections filed in the Troth ono- 
tary’s of ice, and upon the evKlence 
taken by, and tlio proceedings be- 
fore, the Commissioner, and not on 
afidavits made for the purpose of 
the motion. In such a motion, afli- 
davits should only bo liled (a) -v^-hen 
ordered by ihc Comt, if it desire 
fresh evidencp ; or ih} by special 
leave of the Court for the purpose 
of advancing a fact which does not 
appear on the face ol the proceed- 
ings before the Commissioner. 

A note of the judgment of the Court, 
taken by a Deputy Begistrar, can- 
not be consnlted iior the purpose of 
explaining or aiding in the cons** 
tmetion of a decree. 

Where, therefore, a decree was, on 
the fare of it, an ordinary decree 
in a partnership suit, for the taking 
of the accounts between the part- 
ners in the usual wnj, the Court re- 
fused to allow the responclenfc to 
show, by reference to such a note, 
that what the decree meant was 
that ho was to be credited and his 
partners debited with certain pay- 
ments tn toto, and not with thou* 
respective shares only, S^nuar 
Ahmed v jE[aji Jsmml Map Jlahib 

m 


ACKNOWLEDaMENT— to Act IX 
of 1871, Sec 20, 

ACKIIOWLEDaMENT OE EEOEIPT 
OF CONSIDEHATIOJN^«-to Acr 
:rm of 1871. 

^okjfOWLl'DGinilNT OF 8IGWA. 
;TtFE®BYTlSTATOR.-;SeeAc'j! X 
60^ Cl. 3. 

" 'OF GAm.-&e Act 

I j; \ 

ip ;;]^iiaoijpai is no 



ACTION, CAUSE OF.--to JiTias2>io. 
TION, 1. 

ACTTOJI FOR DAMAGES CAUvSED 
BY A Cl VJ L ACTION.— A\i v- 

GUS. 

ACTS DONE IN OFFICIAL CAPA- 
CrJ'Y— to Aor X, of 1872, S(‘c. 

JuKLSniCTlOX, ;> 

ACTS— 

XV L of 1838, Sec 1, Cl. 2.«^TIie 
power reserved to tin? Ivoventic 
Courts Jiy Section 1, Claiuse 2 of 
Act XYl of 1838, to deiernuiie tJio 
facts of posses^^ion and dispossession 
was so reserved merely for the tern- 
poraiy purpose of enabling £liose 
Courts to dispose of the iinmodjate 
posses'''ion, which uas to continue 
until tlie Civil Comt ejected the 
party put into sucli nnnieilmre pos- 
session The purpose oi Act XVI 
of: 1S3S, as that of Donibay Act V 
of lS6-i, was temporal y only, and 
chiefly to pioviae Du' the cul- 
tivation of the land ^id to jjrcvent 
breaches of the peace until the Civil 
Comt should deterimue the ugh is 
of the disputants. The decisions of 
Ihe Ecveuue and MamltadArs’ Ooiirls 
as to pos«!e'^'>ion and dl^pcs^?esslon, 
do not bind the Civi] Courts, the 
proceedings in Cie former Courts 
being of a summary character The 
Civil Comts alone <an entertain the 
question of tiile iJasapu hui Mur^ 
tHfpa V. LalisJmtqia hm 
tamapa . . ' , , t>24 

Bee Hevjdkcts Couuts, 

XI of 1841 — Act XXTII of 
1871, Sees. 3, 4, and 0. Anorno^f. 

XIX of 1843, — to lluaiSTiiATio^f. 

IX of I860, See, 78— 

(^xia've — ^AVhether a Court oxocuting 
the decree of a Small Cause Court 
under See. 78 of Act IX of 1850 
could enforce it against immove- 
able property. In re Jagjtvan Nd-- 
ndhlidtt 


iica x;ece 3 ?b op SmaTjL Cause Couet. 

XXI of 1850 — Since Act XXI of 
1860 caihe into force, mere loss of 
■ ' .0s|e! dpq^’ n;ot occasion a’ forfei- 
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A Hmda widow entitled to a bare 
or starving maintenance, under a 
decree made m a smt, bronglit bj 
^ler for maintenance against tbe 
represeniatiTes of ber deceased 
husband, is not to be deprived of 
tbe benefit of that decree by tbe 
fact tbafc sbe bas, since its date, 
been leading an incontinent life. 

Ea^ah Eifthee Singh y. Eanee Edj 
Kower (20 Calc. W, B., 21 Ciy. RuL) 
distmgmsbed Sonamd t. Timanna^^ 
hhwt 659 

XXVI of 1850,— JUEiSDiCTioK, 3. 

XVIII of 1851*, See. 17. See Bail- 
WAY CoMEANT. 

VIII of 1869, Sec, 2— A previous 
suit in wbicb tbe plaintiff elected 
to use tbe defendants as principals, 
bars a second suit on tbe same 
contract in wbicb tbe defendants 
are charged as responsible agents 
under a trade usage. Devrdn 
Knshnc^ y, Mdlamhhdi • , 78 

Secs. 6 and 26. — See Act XIV of 
1869, Sec. 24, Cl 2. 

Sec. 16 See Suit to set asipe 
Auoprioif. 

Sec. 30. — Wben tbe Appellate Court 
decides that tbe Lower Court bad 
no jurisdiction to entertain tbe suit, 
it should return, tbe plaint to tbe 
plaintiff in order that it may be 
presented to tbe proper court. 

JBdi MdJiJcor y. BtUdhhi Chahw. 538 
and Kdlu y. Yishrdm . . 343 

See Act XIV of 1869, Sec. 24 

Sec. 119 —Tbe Court of first instance 
refused to receive tbe detendanfe's 
written statement, because it bad 
been tendered after tbe day on 
which tbe Court bad ordered it to 
be filed, and tbe delay bad not been 
satisfactorily explained. Tbe Court 
however, framed the issues in tbe, 
presence of tbe defendant's pleader, 
who was also allowed to cross- 
examme tbe plaintiff^s witnesses. 
Tbe Court made a decree m favour 
of tbe plaintiff. In appeal, tbe 
District Judge held that the decree 
of tbe first Court was ese ^arte^ 
under Sec. 119 of tbe 0ml Proce- 
dure Code, and that, therefore, no 
appeal lay, 


JEeWhj tbe High Court in special 
appeal that tbe decree of the first 
Court was not ese parte under tbe 
circumstances. Baghdpd bin Man- 
map d Y. Edrdpd bin Shtvdpd . 7 

Seo. 123.**-Seo. 128 of tbe Cml Pro- 
cedure Code contemplates that a 
defendant shall, m bis written state- 
ment, set forth the case be intends 
to make at the trial. Chovd Katd 
V. led bin JSJiakfd . . . 209 

See Peaotice, 6, 

Seo. 290. — Semhle that a decree for 
restitution of conjugal rights bet- 
ween Muhammadans or Hindus 
may be enforced under Seo. 200 of 
Act VIII of 1 1869. Yammdbdi v. 
JYdrdgdn Moreehvar Fendse , 164 

See Husband and Wife, 

Sec, 206. Act IX of 1871 
Sebed. 11, CL 85, 

Seo, 287 —• Although tbe Court of 
Small Causes at Bombay bas power 
to enforce its decrees against move- 
able property only, yet, if that decree 
be transmitted to a Court to which 
tbe Code of Civil Procedure applies, 
tbe latter can, under bee. 287 of 
that Code, enforce it against im- 
moveabie property also. In re Jag- 
gwanNdndhhdi . • , .82 

Sec. 309 — See Couet Fees. 

Seo. 848. — 'A pauper respondeat is 
not entitled to present objections at 
tbe tuai of an appeal without pay- 
ment of stamp duty. Bdhdgv Mari 
Y Ed'jdrdm Bdlldl . . ,75 

Sec. 376— Act XIV of 1869, 
See. 24, Cl. 2. 

XIV of 1859, Sec. 1, CL lO.-A 
promissory note, dated 2nd April 
1868, stipulated that tbe princi- 
pal amount with interest was to be 
repaid by half-yearly instalments of 
Bs. 150 each, and that, in tbe event 
of any one of these instalments not 
being punctually paid, tbe whole 
amount was to become payable At 
once. Default was made m pay- 
ment of tbe first instalment, which 
fell due on 2nd October 1868. In 
an action brongbf ofi I9tb Octohes? 
1871 tor tbe recovery of the whole 
amount, 
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that the right to bring the suit 
under Aet XiV of 1869, Sec 1., 
Cl, 10, accrued to the plaintifE on 
2nd October 1868, and that, having 
omitted to bring it for more than 
three years, he was too late in 
instituting it on the 19th October 
2871, 

MeU, also that the plaintiS*s right 
to the immediate payment of the 
whole amount was not, under the 
note, subject to be defeated by any 
subseq^uent payment, and that no 
snob >subsequent payment (assuming 
it to have been made) could, in the 
absence of any fresh agreement, 
supersede or suspend such right. 

The proposition laid down in 
Icriflina MdMiev v. Bai/dji Santdji^ 
(5 Bom. H. C. Rep. 36, A. C. J.) 
that, ** although the instalments 
Were not paid by the defendants at 
the times fixed for_ payment, yet 
the defendants having paid the 
, money on account of them, and the 
plaintiff having accepted it, the 
payments must be considered, as 
regards both parties, as if made at 
the times fixed ; and the plaintiff 
cannot take advantage of the stipu- 
lation that the sum should become 
due on failure to pay any instal- 
ment or the defendants rely upon 
it as making the whole debt due, 
and fixing the period from^ which 
the time of limitation ran/’ over- 
ruled^ as there is nothing in Act 
XIY of 1859 to give any such 
effect to an acceptance of part pay- 
ment after the whole debt has be- 
come dne* Gumnd Bamhmhei v. 
BUMMarM * . . .126 

Bee Limimioi!?, 1, 2, 8, Sui® m 
aside AnomoK. 

of J860, Seo. 32, CL 6- 

XXXl of 1860, Seo. S2. 

1 16t fi/i sentejxoe of fine only, or of 
] only, is a legal sen- 

when its 




XLT of 1860, Sec, 214,-Wh©n- 
ever the words, voluntarily/" 
intentionally/* ** fraudulently/* 
** dishonestly/* or others whoso 
definition involves a ppticular in- 
tention, ^ enter along with a speci- 
fied act into tho dosenption of an 
oflenee, the offrnee not being ono 
irrespective of tho intention, is not 
one which the exception to S^c. 214 
of the Indian Penal Oode by itself 
allows to be compounded. 

V. BaJdmat . . . 147 

Bee OoMFOTTHBiKO OF Oefbhcbs 1, 2. 

Sec. 291.--^ee Act X of 1872, Sec. 
473. 

Sec. 378.— Act X of 1872, Soo. 62. 

Sec. 380.— Sentihoe, 1. 

Sec. 457.— Sektenoe, 2 » 

Sec. 494— Courts of law will not 
recognize the authority of a caste 
to declare ^ a marriage Void, or to 
give permission to a woman to re- 
marry. 

Bond fide belief that the consent of 
the caste made the second mar- 
riage valid, does not constitute a 
defence to a charge, under Section 
494 of the Indian Penal Code, of 
inarr 3 dng again during tho life-time 
of the first husband, or to a charge 
of abetment of that offence under 
that section combined with Section 
109. Beg* v, BmnhJm Baghu . 847 

XI. of 1864 . — Bee 

XX of 1864, Secs. 11 and 16.— 
Sections 11 and 15 of Act XX of 
1864, taken together, show that a 
Collector, when appointed to take 
charge of the estate of a minor, 
is so appointed in his capacity as 
CoHeetor, and, therefore, as an 
officer of Government within the 
meaning of Act XIV of 1869, See* 
32, Mamingrdo Mdimdehmdm v* 
Zmmtamdo * . . . 318 

X of 1865, Seo. 60, 01. 3.— It is a 
sufficient acknowledgement by a 
test^fcr of bis signature to his will 
^ , I hef makes the attesting witnesses 
^ 1 1 ^|ha^ which 
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any signature to tlie paper wliicli 
they attest, provided that the 
Court is satisified that the testator’s 
signature was on the will when the 
witnesses attested it Mdnickhai v. 
Mormasji Bomanji . , , 647 

XXI of 1866. — It is not a condition 
precedent to the application of 
Section 6 of Act XXI of 1865 
that the predeceased son of an 
intestate Parsi should have left a 
widow and issue. 

Where an intestate Parsi left him 
surviving a widow, sons, daughters, 
children of a predeceased son, and 
the widow of another predeceased 
son, who had died without issue 
and a posthumous daughter was 
afterwards born to the intestate, 

Meld that such last-mentioned widow 
was entitled to one moiety of the 
share in the intestate’s estate which 
her husband would have taken had 
he survived the intestate, and that 
the otliGr moiety of such share 
devolved on the surviving issue of 
, the intestate, including the posthu- 
mous daughter, and the children of 
his other predeceased son MancJierji 
Kowasji jbaDur v. hai , 606 

X of 1866. — ISee Company. 

Sec. 4 — An association of artizans 
for the purpose of enhancing the 
price of their work by bringing all 
the business of their trade into 
one shop and dividing the prices 
of the work done amongst the 
members according to their skill, 
is an association that has for its 
object the acquisition of gain, and 
if consisting ot more than twenty 
^persons must bo registered. 

Where more than twenty artizans 
signed an agreement, whereby they 
constituted themselves an association 
for the above purpose, but which as- 
sociation was not registered as a com- 
pany under Act X of 1866, 

Meld that the Court could not grant 
an injunction to restrain the breach 
of such agreement. BMhaji 8ahaji 
v, B(wn Sam . . * . 660 

XX ot 3 866.- Sec. 17 of Act XX 
of 1866 extends to a deed of parti- 
tion, and this is not prevented 
by such an instrument being 
enumerated in Sec* ISj amongst 



those which are optionally regis- 
trable. Skmhar Bomchmdra v. 
Yishnn Anant . . . . *61 

Sbc. 17, Cls. 2 and 3—A document 
purporting to have been passed by 
a mortgagee to his mortgagor, and 
reciting the demand of the former 
for repayment of his mortgage 
money before the date of the mort- 
gage, and the compliance with that 
demand by the, latter by means of 
a fresh loan upon a second mortgage 
of the same property ; and reciting 
also the fact of the delivery of 
possession of the property by the 
original to the second mortgagee ; 
and purporting, in conclusion, to 
contain a declaration by the origin- 
al mortgagee that nothing remain- 
ed due to him in resped; of his 
mortgage, is a document which, 
under Cls. 2 and 3 of Sec. 17 of Act 
XX of 1866, as well as under Cls. 

2 and 3 of Sec. 17 of Act YIII of 
1871, requires registration, and if, 
unregistered, is,by Section 49 of the 
same two Acts, inadmissible ^as 
evidence of any transaction affecting 
any property comprised therein. 

The fact of the extension of the 
original mortgagee’s lien may, how- 
ever, be proved by other document- 
ary or proper oral evidence. Mad^ 
adaji v. V^anhaji Qmind * 197 

Seo. 18.-*The enummeration in Sec' 
tion 18 of Act XX of 1866, of a 
deed of partition amongst those 
optionally registrable, does not 
prevent its registration being 
compulsory under Section ^ 17. 
Bhanhar Mamchandra v, VMm 
Anmt . . . . .67 

Seo. 60.— EnoisrEATioN* 

XIT of 1869, Sec. 24 — A Subordin- 
naie Judge ‘of the 2nd class has no 
jurisdiction to entertain a suit for 
the declaration of the plainti^’s 
title where the property in respee- 
of which the declaration is sought 
exceeds Bs. 6,000 in value. 

The law may lay down, for purposes 
of revenue, certain rules for the 
valuation of suits ; but such valua- 
tion cannot be accepted as a criter- 
ion of the actual -.amount or value 
of the claim, upon which the 
jurisdiction of a Court depends.' 
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Wlietiier a suit be merely to obtain 
a decree, declaratory ot tbe plain- 
tiffs title to, or wketlier it be to 
establish his title, coupled with a 
prayer for possession o±, the rights 
of a deceased person, the inheat- 
ance is the object in dispute, 

The actual value of the estate, to 
which the plaintif claims to he 
entitled, and not the value which 
it may eventually represent to the 
plaintiff, is the value of the subject- 
matter. 


Accordingly in a suit for setting aside 
a summary attachment, under Bom- 
bay Act E, of 1805, placed by the 
Collector on land held on a settle- 
ment for a period not exceeding 
thirty years, the value was held to 
be five times the assessment, and 
the stamp duty calculated upon it 
irrespective oi the actual market 
value, or the amount for whidi the 
land was attached. IVie Colleefor 
of ihina v. Ddddhhdi JBommiji . 86^ 
Bee Act (Bom.) I of 3865, Sec. 35. 


Where the Appellate Court decides 
that the Lower Court had no jnris- 
diction to entertain the suit, it 
should return the plaint to the 
plaintiff, in order that it may be 
presented to the proper court. Bai 
Mahhofy^Bulaklii Ohohu . $38 

CLAUSE 2.— Bor the purpose of de- 
termining the question of juris* 
diction, the valuation of a suit 
should be computed according to 
the market value of the subject- 
matter of the suit, and not accord- 
ing to the special rules applicable 
to valuation fixed m Act VII of 
1870. 

B(mhoo% Singh v. Tofanee Singh (12 
Beg* Ij* It* llS), J&bmj Smgh v. 
Inderjoet Malitoim {Ibid* 115, Note 
il). and Bdi Mahhor v Bnldklxi 
Qnahu (I. L. B, 1 Born. 538) fol- 
lowed. 

jPriJEEBT, J.— A view may be admitted 
on anjr ground, whether urged at 
the original hearing at the appeal 
or mot, whenever the Court con- 
siders ihat^ it is necessary to cor- 
rect an evident error or omission, 
or is otherwise req^uisite for the 
ends of justice, following Ohintd- 
d Pdl V* Bgdri Mokun Mufsenjee 
j, L. B. 126) Kdlu 6m 
4jir* Vishrdm Mdtodji* . 643 



Junisnioriojr, S Act 
XX and 16. 

'^*'5 jnA 7.r- The 
Section 

' t, 


Sec. 4, Sched. II., Art. 17, Ois. 3 
and 6, and 1 and B,-^See Act XIY 
of 1869, Sec. 24, CL 2. 

Seo. 16. — A pauper respondent is not 
entitled to present objections at the 
trial of an appeal without payment 
of stamp duty. Bdhdji Mari r, 
Mdjdi^dm Balldl . • , 75 

Sched, I., Cl. 11.— Bor the purpose 
of determming the probate fee in 
respect of an annuity,' the word 
‘‘ value in the Court Fees Act 
VII of 1870, Sched. I., Oi. H, 
must be taken to mean the market 
value of the annuity, and not ten 
times the amount of a yearly pay- 
ment. 

Where the property, in respect of 
which probate is sought, is mort- 
gaged, the amount of the mortgage 
incumbrance must be deducted from 
the market value of the property, 
and the probate fee charged on the 
balance. In re Will of Bam^dndm 
Lahslmmiji , . . » iiS 

Sched. II, Art. 17, CL 6.— /S’ec Suit 

TO SET ASIDE ADOPTIOH. 

VIII of 1871, Sec. 17.--Where a 
mortgagee obtained a decree against 
his mortgagors for the payment of 
the mortgage moneys, and in de- 

' fault for the sale of the mortgaged 
property, and his heirs afterwards 
executed an assignment of the 
decree for valueable consideration 
to the plaintiff, who proceeded to 

- -execute t)ie decree by sale of the 
mdrfgaged property. 

* ■ ” ' ‘I 

' ^t^was a .docu- 

ipm V- 
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Sec. 17, Cis. 2 and 3, and Sec. 18, 
OL 7 •— J. T. passed writing to V., 
under date 28th April 1874, stipulat- 
ing that the deed of sale of d. T.'s 
bungalow to V for lis. 4 300, which 
was to have been made that day, 
owing to certain circumstrinces 
therein mentioned, should be made 
and delivered by J. T. to V. 20 days 
thereafter. The writing further ac- 
knowledged the receipt, by J. T. 
fiom T., of Hs. 100 as earnest 
money for the purchase of the 
bungalow, and concluded with cer- 
tain penalties in the event of a 
default by either party. In a suit 
in the nature of a suit for a specific 
performance brought by V. to com- 
pel J. T. to execute the deed of 
sale to V,, and to register the same 
as promised in the writing of 28th 
April 1874, 

JEeld that the writing required regis- 
tration under Act YIII of 1871, 
See. 17, Ols. 2 and 8, as it distinctly 
acknowledged the receipt of Bs. 100 
as part of the consideration for the 

• sale of the houses to the plaintiff 
lor the sum of Bs. 4,300, and 
operated to create an interest in the 
house of the value of Es. 100 and 
upwards. 

Mahad V, Dari (1. L. B. 1 Bom. 196) 
approved and followed. 

Jmah JBidji Jdfar v. Saji Qid Ma-> 
htmmad (12 Bom. H. C. Bep. 376); 
Margomindds v. Bdlhrislma (7 Bom. 
H. 0. Rep. 67, 0. 0. d.); and Kedar^ 

ifiath Diitt V. Skdmldl Klmttry (II 

Beg L. R. 405) distinguished 
Yaldji Isdji v* Thomas . . 190 

Seo. Hi Cls 2. and 3 —A document 
purporting to have been passed by 
a mortgagee to his mortgagor, and 
reciting the demand of the former 
for re-payment of his mortgage 
money before the due date of the 
mortgage, and the compliance with 
that demand by the latter by means 
of a fresh loan npon a second mort- 
gage of the same property ; ^ and 
reciting also the fact of the delivery 
of possession of the property by 
the original to the second mort- 
gagee; and purporting, in conclu- 
sion, to contain a declaration by the 
original mortgagee that nothing re- 
mained due to him in respect of hia 


mortgage, is a document wlifch, 
under Ois. 2 and 3 of Sec. 17 of As, 
XX of 1866, as well as under Ole. 
2 and 3 of Sec. 17 of Act VlII of 
1871, requires registration, and, if 
unregistered, is, by Sec. 49 of the 
same two Acts, inadmissible as 
evidence of any transaction alfect* 
ing any property comprised therein. 

The fact of the extinction of the ori- 

f inal mortgagee's lien may, however, 
e approved hy other documentary 
or proper oral evidence. MdJidddgi 
V. YyanMj% Gomnd • * . 197 

IX of 187i.~“iS'ce Limimion. 

Seo 20—The promise referred to 
in Section 20 of Act IX, of 1871, 
is a promise introduced by way of 
exception, in a suit founded on the 
original cause of action and not a 
promising constituting anew contract, 
and extinguishing the original cause 
of action. ^ Accordingly a suit is not 
barred which is brought on a bond 
executed, in consideration of a 
barred debt, after the expiration 
of the period prescribed for its 
recovery. Edghoji Bhikdji v. Ahdwl 
Karim . . , *. .690 

SChed. IL, OL 72.-*^The holder of 
a promissory note, payable on de- 
mand, dated 14th April 1870, de- 
manded payment on 8ih December 
1872. The maker than paid interest 
in advance up to 1st April 187S, upon 
the condition that the holder should 
make no demand until that date* 

Meld that this transaction amounted 
to the substitution of a new contract 
for that contained in the promissary 
note ; that the period of limitation 
must be reckoned from 1st April 
1873 ; and that, consequently, a suit 
to ^recover the balance due on the 
note, instituted on 27th March 1876, 
was not barred. Kdtd Sira v. 
Jdnardan Bdmdchandra * 503 

On. 86, — An application (under 
Buie 149 of the Common Law 
Buies of the Supreme Court of 
Bombay) by an attorney, that Mb 
client should show cause why he 
should not pay the balance shown 
by the Taxing Master’s alocatii-re 
to be due in rjspe^t Of his bill of 
costs, and why, in default of such 
payment, attachment should no 
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viii 


mne against tlie perapn and pro- 
perty of tiie client, is not a suit " 
witmn fclie meaning of tKe Limita- 
tion Act IX of 1871. 

Such an application as the above 
is not baired by any law of li- 
mitation now in Jorce in British 
India, Ahhd Edjilshmdil^. Ahhd 
Tham 253 


A solicitor was retained in July 

1871 to execute a decree.^ In 
November 1871 a prohibitory 
order was made in the cause, after 
which the solicitor did nothing 
more in the matter, In June 

1872 the decree-holder and Judg- 
ment-debtor settled the matters 
in dispute between them ^ without 
the knowledge of the solicitor ; but 
this compromise was not made 
through, or certified to, the court 
which passed the decree. In a 
suit brought in December 1876 
by the solicitor against the decree- 
holder to recover the amount of 
his bill of costs, 

MeU that the plaintifi’s claim was 
not barred by Art* 85 of Sched. II 
to Act IX of 1871* Mearn v* Bdjpw 
Saj\t Wdilcm , . * . 605 

Gt. 129.'^ Sm Sum ro sir asibi 
Anoraojr, 


Ciis. 166, ISL-— A, as purchaser of 
a decree against applied for 
esreeution thereof, and having 
eausedfive fields of B to be sold 
in execution, purchased four of 
them at the court sale, and one 
from an execution purchaser. On 
10th July 1871, however, the 
Bigh Court m a Miso. Sp. App. 
by J5,held appHcation for exe- 
cution to have been time»barred, 
^nA reverse A the orders of the two 
iow^r courts. A having been put 
^po^ession of the fields under the 
orders pf the Lower Courts, on 
- reter^.al of those orders by the 



Meld by the High Court that the 
exception in CL 160 of Sched. II 
of tho Limitation Act IX of !87l 
is not restricted to any particular 
species ot appeal, ibat B*s applica- 
tion fell witliin CL 167 and not 
wiihin CL 166, and therefore, was not 
barred. Umuhkrnlw Lahhmivdm 
V. Ghotdldl Vajerdm , . .19 

Seo 29 and Sched. IT, CL 130 . — Bee 
Acr (Bom.) VI of 1862. 


XXITI of 1871 '-^Toia grm hahe am 
within the scope of "the Bensions 
Act XXIII of 1B71 ; and a siiit in 
respect of them cannot be instituted 
without the certificate required by 
See. 6 of the Act 


Where a mortgagee of such kah$ had, 
before the date on which the Act 
came into operation, obiained a 
decree for the recovery of his 
mortgage debt from the mortgaged 
Jiahs and from tho mortgagor 
personally, and a fresh suit was 
necessary to enforce execution^ of 
that decree against these kahs. 

Meld that the Act did not apply to 
such fresh suit. 

Bemhle that the word ** right in See, 
3 of Act XXIil of 1871 is equi- 
valent to the word liak in its re- 
stricted sense of ** allowance or 
*‘fee.” Farbhndm Mayaji v. Jfo- 
tirdm Kalydndds , * . * 203 


Sec, 4 of the Bensions Act XXIII 
of 1871 debars the Uivil Court from 
taking cognizance of any suit, 
whether the Grovernment is a party 
to it or not, which relates to any 
pension or grant of money or land- 
revenue conferred or made by the 
Britisher any former Government 
without a certificate from the Col- 
lector m other authorized officer. 
Section s prescribes a remedy for 
the claimant of such pension or 
grant, and Section 6 enables the 
revenue officer to refer the parties 
to the Civil Oopxt for the determi- 
nation of their respective interests 
in the income^ or other benefits. 





eutive^ win (however, 
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Lands lielcl free of assessment iinder 
a grant from Government, whioK 
Bestows on tBe grantee tBe lands 
tliemselves and not merely the 
Government revenue arising from 
them, do not fall within the provi- 
sion of the Pensions Act, Bdhdfl 
Mari v. JRdjdrdm Balldl . .75 

Secs. 8, 4, and 6. — Though, as stated 
m'^Krishnard'u v. Bangrav (4^ Bom. 
H. G. Bep. 1, A. 0. J ), “ sanadi 
grants in inchit saratijdm, &c , are, 
generally sjpeahing, more properly 
described as alienations of the royal 
share in the produce of the land 
{L e., of land-revenue), than grants 
of land, although in popular par- 
lance occasionally so called,” yet 
such is not invanablj the case. 

If words are employed in a grant 
which expressly, or By necessary 
Implication, indicate that Govern- 
ment intends that, so far as it may 
have any ownership in the soil, that 
ownership shall pass to the grantee, 
neither* Government nor any person 

^ subsequently to the date of the 
grant deriving under Government, 
can be permitted to say that the 
ownership did not so pass, unless 
there are in the grant such detailed 
provisions as show that such words 
are limited in their operation. 

An enactment of a character so arbi- 
trary as Act XXIII of 1871 ought 
to he construed strictly, ^ and the 
Court should not extend its opera- 
tion further than the language of 
the Legislature requires. 

The meaning of the expression grant 
of money or land-revenue,” ex- 
tended by Section 3 of Act XXI IT 
of 1871, to include “ anything pay- 
able on the part of Government in 
respect of any right, privilege, per- 
quisite, or oiBce,** is not of so wide 
a range as to include a grant of the 
proprietorship of the soil, or any 
suit involving the rights of a pro- 
prietor of the soil. Xrishinrdv v* 
Bangrd'v (4 Bom. H, 0. Eep. 1, A. 
C» J.) 5 Vaman Janardhan v. GoU 
lector of Thdna (6 Bom. H. 0* Hep. 
191, A. 0. J,); and My^Uonji Ed’tdji 
V. OoUector of Thdna (I I Moore 1. A. 
g9b), distinguished. 
b580 — li 


IX 

A ^anad by the State purporting |o 
grant a village in indm^ “ including 
the waters, the trees, the stones and 
quarries, the mines, and the hidden 
treasures, but excluding the Mah-^ 
ddrs and Lidmddrsf 

Meld to be a^ grant by the State of 
snok proprietary right as it had in 
in the soil of the village to the 
grantee. 

It is not open to the grantor to say 
that such words as the above mean 
nothing but land-revenue. 

The saving of the rights of the 
Mahddrs and Indmddrs does not 
prevent the^ property in the soil, 
so far as it can he regarded as 
vested in Government, from pass- 
ing to the grantee. Bdoji Mdrdym 
MmdUh V. Bdddji Mdm^ 

latddr of Matndgiri . . . 523 

A suit for a declaration of the 
plaintiiffis eligibility ^ to officiate as 
patil of a village is not prohibit- 
ed by Act XXIII of 1871. That 
Act should receive a strict con- 
struction, as being in derogation 
of the right of the subject tore- 
sort to the ordinary Civil Courts. 
Bdhdji V. Edjardm (I. L. E. I Bom. 
75) distinguished. Guruskidgavda 
bin Eudragmda v. Mudragavdati 
horn Dgammgavda . . . 631 

XXY. of 1871, Sec 2 .— Bailwat 
Company, 

I of 1872, Sec. 92.-- The defend- 
ant admitted the execution of a 
deed of sale, but alleged that con- 
temporaneously with It he entered 
into an oral agreement with the 
vendee that the deed was to be 
merely a security for the payment 
of a certain sum of money by the 
defendant to the vendee, and that 
a large portion of the sum so 
secured had already been paid to 
the vendee. 

Meld itx special appeal that as the 
alleged agreement was wholly in- 
consistent with the terms of the 
deed of sale, evidence to prove 
such agreement was excluded by 
Act. I of 1872, Sec. 92. MuU^loll 
Seal V. Annmdochmder Sandh (5 
Moore Ind. Ap. 72) distinguished, 
Bandjpd v. S't^ndardds Jagivm^ 
dde. • » . , 
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^Sbc!. 113.— TJic GoTernor..G'enora] in 
Council being precluded by the 
Act 24 and 25 Vic., Chap 67, See- 
tion 22, from legislating directly 
as to the sovereignty or dominion 
of the Crown over any part of its 
territory in India, or as to tlie al- 
legiance of .British subjects, can- 
not by any legislative Act (e.r/.,) 
by the ‘^IDvidonce Act I of 1872,” 
Section 113), purporting to make 
a notification in the > Qovcrnmmt 
Gazette conclusive evidence of a 
cession of territory, exclude ju- 
dicial enquiry as to the nature 
and lawfulness of that cession. 
jDdmodkar Gordhan v. Devretm 

Miinji 3{>7 

See Cessiox op Teseitory. 

IX of 1872, Sec. 25, Cl. B.^-^Sec 
Aci IX of 1871, Sec. 20. 

X of 1872, Sec, Act X of 

1872, See. 314. 


Sec.^ 67.— Where dacoity was com- 
mitted at Velanpor, a village in 
the territory of H. H. the Gayak- 
wdd, and a part of the stolen pro- 
perty found where it had been 
concealed by the accused in British 
territory, it was 


jE[eId that a conviction, of dacoity 
could not be sustained, that being 
a substantive offence comple- 
ted as soon as perpetrated at 
ydanpor ; although, had Velanpor 
been in British territory, the sub. 
sequent acts in the process of tak- 
ing away the property migiit, in 
the legal sense, have coalesced 
with the first and principal one, 
so as to give jurisdioldon under 
Sec. 67 of the Code of Criminal 
Procedure in each district into 
which the property was conveyed. 

; But, on a' conviction of retain- 
ing stolen property, the sentences 
awarded could, it was held, be 
; sustairtCd, the retaining having 
British territor^ 
i Govind . , 50 


confession recorded 
Oode' of 

iteliii 


voluntarily rnadt?, but also n coviu 
iicate, under fioc, 340 of the Code, 
tliat it was taken in riic hfagisiratc’s 
presence and hearing, imdContains 
accurately Jhe whole of the stale- 
meiit made by the accused porsf)n. 
JiV^. r . ,219 

See Confession, 

Sec. 157**— It is not essential to iho 
validity of a warrant issued under 
Section 157 of X of 1872 that 
the Magistrate, Issuing it, .should 
bo, at the ^tirne ho issues it, witlun 
the local limits of his jurisdicl ion. 
He may issue such a ivurrant from 
a puieo in foreign territory, 

V. Lochii Kdld ' . , . SJo 

Sec. 209.— a l:drJciln on the establish- 
ment of a Civil Court, entrusted 
with the execution of a writ, report- 
ed to the Court that: a ])articular 
person ohstructed him in attaching 
property as coinnianded by the 
writ; mid a report was 1 hereupon 
made by the Court to a Magistrate 
with a view to proceedings being 
taken against the obstructor. The 
Magistrate acquitted the acciiseuj 
and ordered the hdrkiU to pay 
the accused compensation under 
Sec. 209 of the Criminal Procedure 
Code. 

Held that such last-mentioned order 
was wrong, the kdrhiln not being 
a complainant within the meaning 
of See. 2u9 of the Code of Criminal 
i rocedure. In such a case as the 
above the Subordinate Judge should 
be regarded as the complainant, and 
he, having acted judicially, was not 
liable to the penalty provided in 
bee. 209 of the Criminal Procedure 
Code. In re Xeshav Lakshmmi 175 

Siic. 210.— iS'ee Compoundino op 

OP3?EKOES. 

. Sec. 215, — A warrant case of a 
nature not compound able under 
bee, 214 of the indian Penal Code 
was^ dismissed” on the parties 
coming to an amicable settlement. 

JTeRtliat ,the ‘‘ dismissal ” wag equi- 
valent to a discharge under See. 215 
ot,_tbe Code of Grimlnal Procedure, . 

: did not affect 

i if 
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tliai sitoxild otliei'wisie be iliongbt 
necessary or expedient. Beg. r. 
JDevdmd . . . • • 64 

Seo» 230- — 8ee Seisttbutce. 

Sec. 263. — See Jxtey. 

Sec. 288, — Under Section 288 of tbe 
Code o£ Onminal Procedure, the 
Higii Court, to wHob a reference 
is Irnade by a Court of Session for 
confirmation of a sentence of deatli 
on conviction of murder, cannot, 
in tbe absence of an appeal, alter 
tbe conviction to one of culpable 
bomicide not^ amounting to murder, 
if it be of opinion that tbe evidence 
does not establish tbe former, but 
tbe latter offence. It must order 
a new trial for that purpose. 

Where the prisoners were tried on 
two charges of murder and cul- 
pable bomicide not amounting to 
murder, and tbe opinion of tbe 
assessors^was taken on both charges, 
but the- Sessions Judge being of 
opinion that tbe evidence establisb- 

^ ed tbe former charge, recorded a 
conviction and sentence for murder 
only, the High Court being of opi- 
nion, on a reference under Section 
287 of Act X of 1872, that the 
offence proved was culpable bomi- 
cide not amounting to murder, did 
not order a new trial ab initio, but 
directed tbe Sessions Judge to com- 
plete tbe trial by recording a finding 
on tbe second charge of culpable 
homicide not amounting to murder. 
Beg, V, Bdld^dbin Bdyiddjpd . 638 

Seo. 296.— “/S'ee Peactioe, 2. 

Sec. 3l4. — Tboaggtegatc of the sen- 
tences passed under Sec. 314 of tbe 
Code of Criminal Procedure in a 
case of simultaneous convictions 
for several offences, must be consid- 
ered a single sentence for the pur- 
poses ot confirmation or appeal. 
Reg. V. Bdnid Bhwgoudd . . 228 

See SejXtekce. 

Seos. 344, 3415,— ‘See Act X of 1872, 
Sec. 62. 

Sec. 346.-iS<?e CoifEEssioN, 

Sec. 347,— 

It is not competent to a Magistrate to 
convert an accused person into a 


witness except when a pardon Ifas 
been actually granted under Sec. 
347 of tbe Code of Criminal Proce- 
dure. Evidence given by such a 
person who had received a pardon 
in tbe case of an offence not exclu- 
sively triable by tbe Court of Ses- 
sions, held not relevant, that person 
not having been acquitted or dis- 
charged, or convicted. Beg, y. 
mania , , , , ,610 

Chapteb XXX. — A . was charged before 
tbe police with theft of certain pro- 
perty. Tbe police considered that 
no theft bad been committed, and 
reported tbe mattei* to a 2nd 
Class ^ Magistrate, who, agree- 
ing with tbe police, ordered the pro- 
perty to be restored to X On ap- 
plication by the complainant, tbe 
District Magistrate found that A 
bad removed, though not dishonest- 
ly, tbe property from B, a deceased 
person; and ordered the property 
to ^ be given by the police to B's 
heirs. It was so given. 

Meldfih&t tbe provisions of Chapter 
XXX of tbe Code of Criminal Pro- 
cedure do not apply to such a case. 
Sections 415, 416, and 117 contem- 
plate proceedings preliminary to 
and independent of, inquiry. IJpon 
general principles, where iJiere has 
been an inquiry or atrial, and tbe 
accused person is discharged or ac- 
quitted by any Criminal Court, that 
Court is bound to restore that 
property into tbe possession of tbe 
person from whom it is taken, 
unless, as provided for by Section 
418, such Court is of opinion that 
** any offence appears to have been 
committed ” regarding it, then 
such order as appears right for tbe 
disposal of tbe property may bo 
‘ made. 

The High Court cannot direct tbe resto- 
ration of tbe property already deliv- 
ered by tbe police under the ille- 
gal order of the District Magistrate. 
In re Annajpurnahai - . 630 

Sec. 452. — ^The accused persons were 
tried on 27 charges, comprising the 
offences of theft, abetment of theft, 
and receiving stolen^ property, in 
1872-73 ; similar 'offences in 1873- 
74, similar offences in 1874-76, tbe 
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^ fSfivinpt End receiving o£ gmtifi- 
cations to and by public servants 
in 1 874-75 ; and, linallj, the fabri- 
cation and abetment of tabrioation 
of false evidence in 1870. One of 
tlie accused was convicted on two 
beads of charge, and the rest ao- 
q[uitfced. The convicted appealed 
against his conviction and sentence, 
and the Govornment appealed 
against bis acquittal on tbo other 
beads as well as against the acquit- 
tal of the rest. 

MeU that tbe trial was irregular under 
SeetKm 453 of tbe Code of Criminal 
Procedure ; and so would be tbe 
bearing of tbe appeal. Tbe Higli 
Court, however, heard the appeal 
in respect of offences in 1874-75 
only, it appearing that this course 
did not prejudice tbe accused per- 
sons who bad been fully and fairly 
tried for those offences. 

Account boohs containing entries not 
made by, nor at the dictation, of a 
person who had a personal Imow- 
ledge of the truth of the facts stated 
if regularly kept in course of busi- 
ness, are admissible as evidence 
under Section 34 of the Indian Evi- 
dence Act I of 1872, and %emhU 
under Sec* 32, Cl. 3. 

Account books, though proved not to 
have been regularly kept in course 
of business, but proved to bavo 
been kept on behalf of a firm of con- 
tractors by its servant or agent ap- 
pointed for that purpose, are rele- 
vant as admissions against the firm. 

It is not eompotent to a Magistrate to 
convert an accused person into a 
witness, except when a pardon has 
been lawfully granted under Sec- 
tion 347 of tbe Code of Criminal 
Procedure. Evidence given by such 
a person who had received a pardon 
in tbe ease of an offence not excln- 
aiv&lybpiableby tbe Court of Ses- 


donvieted. 

5|i^sion df |vQqd by 4 fordst inspector 
^overnin^t 
'im jGoydrtpnent 

%: 


theft, within the nieanmg of Bac* 
378 of tho Jiulisii Penal t^odis if 
that eon *^0111 wan unanthoiaxed or 
fraudulent. Reg. r, Hitumnnia €10 

SiG,— did.—- f H^vrivNCO. 

Sue, 473. — Giving f dse evidence h “ an 
ohVnce eominitted m eontempi of 
the juithqnty of a Conri wuthin 
the meaning of See. 473 of Act X 
of 1872. i?fr/. V. Ktm'mihffj (IG 
Bom. H r. He]), 73) and Ihe ruling 
in 7 Mad. ll C. Hep., Appx. XVII, 
followed QiHcn v, Kulianai Sintfkf 
I. L. E., 1 Ail 129 aiwl Qu(eii v. 
Jagnt Mull, Ihkl, 162# dissented 
from. 

Where the accused, wu'^ by a Magiskafe, 
1st Class, coniiuitted for trial by tho 
Sessions Court on a oharne of hav- 
ing piven false ovidenee in a J* udi- 
cuil proceeding before the Sessions 
Judge, there being no Assistant Ses- 
sions Judge or Joint Sessions Judge, 

Meld that the eom-mittment could not bo 
quashed, there being m error in law# 
and tbe case must, therefore, bo 
transferred for trial to another 
Court of Sessions, ^ 

In such a case as the above the better 
course would be for the Magistrate 
to try tbe ease himself, and, if he is 
ineompetent to pass a sudkient sen- 
tence, for tbe Sessions Judge to 
refer the ease to the High Court for 
enhancement of sontcnco Meg. t. 
€raji hom Miim * . . 3X1 

Seo. 473 of the Code of Criminal Proce- 
dure, which, except as therein pro- 
vided, forbids a Court to try any per- 
son for au offence committed in 
enntempt of its own auilionty, is 
not limited to offences falling under 
Chapter X of the ludmn Penal 
Code, but extends to all contempts 
of Court. 

Meg. Y. MuUarau Singh (I* It. B. h 
AIL 129) dissented from* 

7 Mad. H. C. Bop.» Ap. XVII 
approved. 

Mm. Y^ Mmrmheg Mulaheg (10 Bom. 
0. Hep. 73) followed. M^. v. 
MmrmfeL Methedmapa . . 339 

3^ J876., Sees. %%, 8¥.~i pri- 

j.,. s«i|^ not s jferopean' Bratasii 
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is aot entitled, under tlie proyisions 
of the High Coxirt Criminal Proce- 
dure Act, to he tried by a jnrj of 
wliieh, at least, five persons shall 
not he Europeans or Americans. Reg, 
T. Laluhlid% Qopdidds . .231 

Seo. 33. — Act X of 1875 Section 33 
contemplates that tho names of the 
jury to bo “ chosen by lot” shall all 
be drawn out of one box containing 
the names of all persons summoned 
to act as jurors. Reff, t. Vvthaldds 
TTdtvgivaiidds • . . 462 

ACTS (Bombay)—" 

V of 1862. — There is nothing in 
Bombay Act Y of 1862 which 
debais a Civil Court from making 
a decree for the partition of NarDa-^ 
ddri land, among the Bhdgddrst 
even though such partition may 
eauso a further division of recog- 
nized sub-divisions of Bhags. Feri- 
hMi V. Raghdhhdi . . . 226 

(2.)— -Tho sale of a portion of a bhag 
or share in a Bhagdari or Harvadan 
^ Tillage, other than a recognized 
sub-division of such bhag or share, 
or of a building site ap pm tenant to 
it, is illegal under Section 3 of 
Bombay Act ^ Y of 1862 . and a 
judgment-creditor cannot, in execu- 
tion of his decree, evade the law 
by describing his debtor's separate 
portion in a bhag as his “right, 
title, and interest in the whole 
bhdg for under Section 213 of the 
Coda of Civil Procedure, the cre- 
ditor is bound to specify the deb- 
tor’s share or interest to the best of 
his belief, or so far as he has been 
able to ascertain the same. 

Qgimet if the sale of an undivided 
share in a bhag be lawful j but even 
if it be, the purchaser cannot insist 
upon the possession of any parti- 
cular portion of the bhag, as repre- 
senting the share of his debtor* 
All he can do is to sue for partition. 

But Q^cere, if such partition couM he 
made Ardesir Rfasar^dnji v. Muse 
Rfdthd Amiji .... 601 

Segs. I and 3.— The plaintiff, in 1874, 
sued on a Ban mortgage, dated 16th 
Eovember 1861, L e , five mouths 
before the passing of Bombay Act 
Y of 1862, to recover a sum of 
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money by sale of the mortgaged 
property, which formed part of a 
bhag in a Bhagdari village, which 
bh%, the defendant had purchased 
at a Court’s sale subsequent to the 
date of the mortgage. 

Held (assuming Section 1 of the Act 
to apply) that it does not bar the 
right of action; that, therefore, a 
Civil Court would be bound to make 
a decree, even though it might 
anticipate that Section 1 of the Act 
would stand m the way of the 
execution of that decree. 

Semhle, that, after a decree has been 
passed against a portion of a bhag, 
the Collector might recognize such 
portion as a division of the bh%, 
if assured that justice required that 
the decree should be executed. 

Heldj furthex’, that no retrospective 
operation can be given to Section 
1 of the Act, so as prejudicially to 
affect exi-^ting rights. The words 
attachment, or sale by the process 
of any civil court,” used therein, 
were intended to prevent attach- 
ment and sale under simple money 
decrees, and not to prevent the sale 
of mortgaged property in satisfac- 
tion of a valid mortgage* 

Meld, also, that the purchaser at a 
Courtis sale buys only the right, 
title, and interest of the debtor, 
burdened with all valid liens, 
such as a previous San mortgage. 
Mathtwadas v. Kalia (7 Bom. H. 

0. Eep. 24, A. 0. J.) and Ckinta- 
man v. Bhivrem (9 Bom. H. 0. 

Eep* 304) followed. Ranolwddds 
JDagdldds v. Ranohoddds Wdnd'^ 
hhdi ...... 681 

YI of 1862. — The Tdlukd^ri Settle- 
ment Officer having assessed rent- 
free land, on the ground that it had 
been granted for service, and that 
service was no longer required, 

Heldf that this was not a sufiicient 
defence to an action by the ‘’holder 
of the land, it not being shown that 
by the terms of the grant (assuming 
that there had been a grant of an 
estate burdened with service) the 
estate was determined by the re- 
mission of the service. 

Hdd^ further, that if the grant was ^ ^ ' 
j the grant of an office remuuiftratftd I 
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by the use of land, the right to 
assess was barred by the posses- 
sion of a person, not eiaiming. under 
the grantee for a longer period than 
tweiye years after the right to 
restiiQO accrued under Act I X of 
1871^ Soction 29, and Art. IRo, 
Schedule II. Eeiur/ Kuht}' y. T/w 
TMuMdri Bettlemmit Offim^ . 

IX of 1808, Sec. 2.— Possession of 
adulterated cotton, even though 
aooompanied by a knowh^dge that 
the cotton is adulterated, is not 
sufficient to susiaxu a conviitioii of 
fraudulent adulteration or deteriora- 
tion of cotton under the Uotton 
Frauds Act. criminality at- 
taches to such possession, till tlio 
cotton is actually oiffiered for sale 
or compression. y, Ma7imant 
Qd^da ..... 228 

T of 1864 — Marnlatddr'*s order 
under Bombay Act Y of 1864 is 
not conelusiTe evidence o£ the facts 
of possession and dispossession be- 
tween the parties, Section I of that 
Act gives to Mamlatdars’ Courts 
Jurisdiction in case of dispossession 
within six months from the date of 
such dispossession, and relates to 
immediate possession; and under 
Section 15, the party to whom such 
immediate possession is given by tlie 
Mimlatdar, or whose possession ho 
shall maintain, shall continue in poa- 
session until ejected by a decree of 
a Civil Court. JBasa^a v. Zetksh-^ 

* 624 

Courts. 

^ ^Rd Secs. 

S6 and 42, CL 1st.- — D, widow ol a 
Hindu MrdsMT, by a duly-regis^ 
teicd deed, dated the 24tb of 
^vember 18®, mortgaged the 
MBrmi, land of her deceased bus- 
bafiid to H. M. for Us. 150. Sub« 

^ the Sth duly 1872, 

I of 4e land 


bound I)*s 
as a Hindu 


the, property 



left in her fo rcInKfuish or office- 
uiso deal uilh than thf^ i^qmis 
of redi*m]>linn ; lhal. nuosojioriitly, 
ILCr touk nulhiiig by Jio 
ewmiedm \m immir hv j>, 
eept this equity of rodmplifm. 

Turdehmdr. (I. L. IL 1 Horn* 

91) distingumlicd 

The distiiudion between the prowmf mnl 
till' case a p»ti‘ciniMMif a for 
arrears of Ihn crnmcid land ivvcnno 
is that, at such la^l; mcntium*.! salo, 
ihcpurrlmM'rlakostfsc luiil dKcinirg- 
ed of all imcmnl)raiKn*s\ uvk^mnvh as 
the Crovernmenfe lauil rcrontte js tho 
paramount charge upon the land. 

Interest allowed not exceeding the prin- 
ciple, following the rule of UmApdi 

IUmiifIiUi)dra 2huikfHkwiw \\ 

rdo Mtioji . - * , . 577 

8 cc« 4 B.-*«-*jS''cc 

AAIUtL/kYATnAlt IvHUr* 

Sbcs. $5 and 48.— The meaning of 
Clause 8, Section T of the Court 
Fees* Act VII of I87U, m that^a 
person suing to set aside mi attach- 
ment on laud shall in no ease be 
called upon to pay a higher fee ilian 
he would haie to pay if he were 
bumg for possession of the land- 

Accordingly, in a suit for sclHng mule 
a summary af tachiuent.under&mbay 
Act I of 18fi5, placed by the Collect 
tor on laud htdd on aaattlement for a 
period not exceeding thirty years, 
the value was held lo be live times 
the assessment, and the stamp duty 
calculated upon it itTcspectf va of tha 
actual marlrpt Take, or the amount 
lor which tho land was attached. 

Tho holder of a eoeoauut oart in Ban- 
dom, m the island of Balsettejn the 
lhana district, paying an snniidl 
assessment of Bs. 89 to Covemment 
mm a bungalow upon It without 
the permission of tho Collector, who 
under the rule purporting to have 
been issued by the Crovernment of 
Bombay on the Ist Febntary iSSp in 
^Ordanoe mti fhe provl^oM of 
; Bombay Act I, of 1866, 
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aftaelied tlia land under 
tlie provisions of Section 48 of that 
Act I — 

Meld the Government oJE 

Bombay had no authority to make 
the rule of 1st February 1869, and 
that Section 36 of the Survey Act 
providing no penalty for building 
without the Collector's permission, 
the* attachment was illegal. 

the expressions Gov- 
ernment Land'" and “ Land belong- 
ing to Goveinment'' in Bombay Act 
I of 1885 mean land of which 
Government is the proprietor, and 
do not apply to land in which the 
proprietary right in the soil vests in 
a private individual, whether or not 
it be subject to the payment of 
assessment to Government. 

(^rih/),'^ThEt by virtue of uninter- 
rupted enjoyment for more than 
thirty years the plain tiF had, under 
Section I of Kegulation Y of 1827, 
acquired *a prescriptive title to the 
laud, and had become its absolute 

• proprietor. 

Whether the amount of the 
fine contemplated in Section 36 o£ 
Bombay Act I of 1866, if not paid, 
is a charge leviable by summary 
attachment under Section 48. The 
Collector of Thdna v. Bdddbhdi 
Bormifiii ..... S52 

I of 1873.—- The Trustees of the Port 
of Bombay have the power to record 
their decisions and opinions with re- 
gard to matters connected with the 
business they have under their Act 
power to transact; whether such 
decisions or opinions are confined to 
statements of what they believe to 
be actual facts, or extend also to the 
giving of advice for the conduct of 
their successors in oifice with regard 
to such business, and whether the 
expression of such decisions, opi- 
nions, or advice, may or may not 
contain statements injurious to the 
character or reputation of others. 
Shepherd v. The Trustees of the 
Port qf Bombay . . . 132 

Bee Ijf^'xxisro'rioisr. Libbu. 

YI of 1873, Sec. 86. Bee JunEisnic- 
-rioir, 3. 

Ill of 1874, Secs. 33, 34, 85, B6.-- 
Bee ApomoH» 
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III of 1876.— toEEVEKtrE CotruTs.'' 
ADOPTION— 

The sanction of Government to an 
adoption by a Kulkdrni or his 
widow, or by a co-parcener in a 
Kulkdrmshp or his widow, is not 
necessary to give it validity, nor 
has Government any right to prohi- 
bit or otherwise intervene in such an 
adoption. JYarhar Booind Mulhdr- 
ni V. Ndrdryan Vithal . . 607 

Bee Suit ro set aside Adoption. 

ADULTERATION . — Bee Boacbat Aor 
IX of 1863, 

ADULTERY . — Bee Hikett Law, 2. 

ADVERSE POSSESSION.-zS'^c Act, 
XXIII of 1871, Secs. B, 4, and 6, 
Limitatioi? Act (Bom) I of 1865, 
Sec. 85. 

AFFIDAVIT,— pEAcricE, 4. 

AGREEMENT.— /Sfe Acr X of 1866, 
Sec. 4. Act I of 1872, Sec. 92. 

AGENT.— Bee Act VIII of 1869, Sec. 

2 . 

AMENDMENT OF DE0E1E-&8 
Fbaoxicb, 1. 

ANOESTEAL ESTATE,— See Dtoi- 
TIDED HlNDir Famiit Hindu lA-W, 7. 

8 . 

ANNEITY.— Se« Act VII of 1870, 
Sohed. I., Cl. 3. 

APPEAL.— Acts, VIII of 1859, 
Secs. 119 and 848; X of 1872» Hee. 
314; Act X of 1872, Sec. 288. 
Pbaotioe, 3, 6. 

APPLIOATION.— Ltkitatioh, I. 

Act IX of 1871, Sehed. IL, CL 86, 
and Cls. 166 and 167. 

APPOINTMENT OF A KKZL^Bee 
Kazi. 

APPORTIONMENT , — Bee Aocoukt. 

.APPROVER'S TESTIMONY. ^Bee 
Etideece, 3, Act X of 1872, Sec. 
347. 

ASSESSMENT.-^/S^ee Act (Bom.) I of 
1866, Sec* B6. 
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A^SSIG-NMEIfT.-Sw Pos^iis.‘,ion 

Mibas 

ASSIGNMENT OP DECREJi:.~-S« 
Act VIII of 1871. Seu 17. 

ASS0CIATI0N.~6%e Acr S of ISOR, 
See. 4 

ATTAOHM:ENT.--&c act <Bom.) I 
of 1866, Seo 86. CoRBi Pjses. 

ATTESTATION.-Nce Act K of 1805, 
Sec* 60, CL S* 

AOTOEKET AND CLIENT See Act 
IX of 1871, Selied* II , 01 85* 

AirTHOBITY OF CASTE TO DE- 
OLAEE A MABEJAGE YOIO-- 

Courts of Law will not recogni^io tlio 
BUiLority of a caste to declare 
a xaarnage ?oid, or to give permis- 
sioa to a woman to remany. 

V Smibhn * . 847 

See Aor XLT of I860* Seo. 494. 

AWAED OFCOAIPENSATiON*--i8eo 
Act X of 18T2, Sec* i09 

BHAGBAEI-^ec Act (Bom.) T of 
1862, Sees, 1 and 3. 

BIGAM. r,-*- /See Act XLY of 1860, Sec* 
494 


BILL OF COSTS.-»-^ec Act IX of 1871, 
Sciied. 11, 01. 85. 

BLINDNESS.-^^/See Hihdu Law, 4, 5. 


BOMBAY OIYIL CODliTS ACT.-/Sce 
Act XIY of 1850, See* 24. 

BOND--- 

WLore tEe defendant executed to tEc 
plamtiE a bond for tbe pa 3 n[nent of 
me balance found to be clue from 
. tke defendant to tbe piamtiff upon 
m adjustment of tbe account of 
l|te|n mnfeual dealings, wbeb bond 
Contamed tbe following stipulation : 

sE# pay tbe money after 
can^g me payment to be entered 
me Imcb of tbis bond, or after 
i ,a|rwipb lor tke same* I 

jTfciaimto any pay* 

"" " 

n% at 

jS-ifeed: 



and made paymentH under if, be 
must be lield to hmc waived bn 
objeehon, ami m ii suit on Ibe bond 
eoiild not be |u nmltt d to reopt n tlie 
qutHtion of the coireetne*»5s of the 
Imlame, fhougb lie imgia ptis* 
sibly biu e In ( u iillowed to do so 
bad be jiUegid Guit be biul disro-^ir- 
ed (‘Hors in the mnnimif after the 
execution of the bond, and »lmd lie 
hpceilicd some uf tbeallegeii cirorB, 

Eehif filsOt that the i^tipulation In the 
bond ton id not Iac pel nutted to eon-* 
trol Courts of Jnstire as to the 
evidence wbah kepmg witbm the 
rules ot the general lau of innknee 
m this country, tin y may admit ol 
paymentH ; and the Angla*Iiidian 
law of eridenee, sot excluding oral 
ovidcnec of payinenk, it would be 
agamht good conscience and tins 
pokey of the law to reject tl, tbougli 
the absence of mdarsetnuits is a 
ciicumsumtc of iinpurtaiiee, 

wdiicb ought not to be intiloakcdj 
but IS by no means con^liisito* 

£cl ana fattak v« rahuntttjn Clamm 
( Mad B D. A Hep. tor 8855, 'pp 
49 and 50) mipeaiJied , tSmkatkti^ 
hm Qhettij \ Gmtudtqipa sh hh\^ 
H 0. Eepl45i), Kmhmath Buhd 
Ola V. Stmm Jan ( Bom* Sp» Ap* 
4HS of l'"72) , and A'uqnr MM v* 
Au numdah ( 1 K. W* P H* U. Hep 
140) tip])roved Karajan Undtr EaU! 
r. MMal Munukm* * , * 45 

BBITISH TEMKIT(>ET-*-v%e Act X 
of 1872, Bee* 67. JcKxsmomois, 2* 

BlilTISH TEEIUTOEY IN INDIA, 
PUV?EE TU QhimSte OssbioH* 

BUILDING*— at Act of 1865, 

Boo* 55* 

CAEIEE.— Nee Eailwat CoHTAiN'r, 


CASTE— &- Act XXX of 3Si0» Acr 
XLY of IS80, See 404 

CAUSE OF AOTlQ-E.^Be^ dTOismo- 

TJtMa 1, 


OBETIFICATE-zSfe# Act XSIII oI 
1871. OoHB'saaioH* 


CEf SM Of teeeito:ry- 

“Ihe ligb 



glneeal t ^ mx . 




the power o! tlie Bniisb Crown 
without the consent of the Imperial 
Pfirliament, to make a cessum of 
territory within the jurisdiction 
of any of the British Courts in 
India, in time of peace, to a Foreign 
Power, IS erroneous. 

Where an ohjeetion is taken to the 
territorial ^uusdietiou of a British 
Court, on the ground that the ter- 
ritory OYcr which the jurisdiction 
of the Court extended has been 
ceded to a Foreign Power, such a 
cession must be regularly proved 
and cannot be established by un- 
certain infeiences from equivocal 
acts* 

An agreement on the part of the 
Government of India, purporting to 
transfer certain villages, forming 
pai't of a Regulation Province within 
the Bombay Presidency, and subject 
to ordinary British jurisdiction, to 
the extraoidiuary jurisdiction of the 
Political Agency of a Native State, 
does not" constitute a cession of ter- 

, ritory. 

A rearrangement of jurisdiction 
within British territory in India, by 
the exclusion of a certain district 
from the Regulations and Codes 
there in force, and from the juris- 
diction of all the High Courts, with 
a view to the establishmeni tht rein 
of a Hative jurisdiction under 
British supervision and control, 
cannot be earned out except by 
legislation, under the provisions of 
the Imperial Statutes 3 and 4, Will. 
IV , Cap 85, Secs. 43, 24, and 25, 
Vic ,Cap 67, Sees 22 and 24 and 25, 
Vic., Oax5, 104, Sec. 9. 

The Governor-General in Council 
being precluded by tne Act XXIV 
and XXV Vic. tap. 67, Bee. 22, 
from legislating directly as to the 
sovereignty or dominion of the 
Crown over any part of its territory 
in India, or as to the allegiance 
of British subjects, cannot by any 
legialanve Act, (a y , by the " The 
evidence Act of 1872/* See. 113) 
purporting to make a notification in 
the Government Gazette, conclusive 
evidence ^of a cession of territory, 
exclude judicial enquiry as to the 
nature and lawfulness of that cession. 
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Where the foundation of the Juris- 
diction of a British Court over the 
subject matter of a suit and the 
parties thereto is territorial, and the 
territory by a valid cession ceases 
to be Biitish, the jurisdiction ot the 
Court can no longer be exercised, 
whatever be the stage or condition 
of the litigation at the time of such 
cession. Damodhar Gordkan v, 
Devrdm Kdnj% . . , , 367 

CHARGES.-^ See Act X of 1872, Sec. 
452 

CHILDLESS WIDOW OF PBEDE- 
CEASED SOX OF A PARSI IN- 
TESTATE --Bee Aor XXI of 1865. 

CIVIL ACTION. — Bee Damages* 

CIVIL PROCEDURE OODE.--,^ee 
Act VIII of 1859. 

CLERICAL ERROR, — Bee Peactioi, 1* 

CODE OF CIVIL PBOCIDURE.-- 
Bee Act VII of 1859. 

CODE OF CEIMIXAL PROCEDURE 
—/See Act X of 1872. 

COLLECTOR See Mib^s. Acoj XXIII 
of 1871 , JuBtsBicrioK, 3 ; Acr XX 
of 1864, Secs 11 and 15 , Act XXIII 
of W1 ; Act (Bom) ? of 1862, Aox 
(Bom) I of 1865, Sec. 35. 

COMBINED SENTENCE FOR SE- 
VERAL OFFENOES---.^ge Aor X 
of 1872, See 3l4 

COMMISSIONER’S BEPOET,-Nee 
AcCOtTHXS. 

COMMITMENT.^/See Act X of 1872, 
Sec 473. 

COMMON LAW RULES OF TBE 
SUPREME COURT Act IX 
of 1871, Sehed. 11, Cl. 86. 

COKPANT— 

Distinction pointed out between the 
case of a person who agrees to take 
shares m a projected Company upon 
the faith of a prospectus, and one 
who does so, upon the faith of a docu- 
ment purporting to be. the proposed 
Memorandum of Association of such 
a Company, 
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* dofeiiiiiiif, cm ^}i0Wb s 

diSM'timeiiit to |>e tlm 

of ilHMdatioB of a 
l>ni|t5C5loci signed Ids 

mame to it, as imving taken 4 
skarei* Tliis doetiment was not 
registered m ike Memorandum of 
Assoeiation of the Com pan j, but 
anotker was, wliieli dilerad from 
it in omitting, In its ■ 4t]i tdauso, 
the word before the word 

profit^^ on which the Company 
were to pay a certain commission 
to the Secretaries, Agents, and 

TrcastircTH, and in adding to its 6th 
clause a provision* empowering the 
Company by special resolution in 
general meeting to subdivide the 

shares. 


lEeld that the first was not, but tbo 
second was, a inateriai Tariance. 

Qutsre — ^Whether the provision em- 
powering the Company to subdivide 
the shares was illegal. But, even if 
it was, 

JELeld that the effect of it being prac- 
tically to alter the position of the 
defendant from what it would have 
been had the doeument signed by 
him been registered as the" Memo- 
randum of Association of the Com- 
pany, the doBendaut was not a share- 
holder ill the Company registered. 
In re ike Mnancial Cor^poration 
(L. li. 2 Oil. Ap, 714) commented on. 
Anandji Visrdni v. ^ The Na-ridd 
Spinning and Weaving Company ^ 

Limited 320 

Bee Act X of 1866, Sec. 4. 


COMPEKSATIOX.-iS-ee Acr X of 
1872, Sec, 209. 

COMPLAIFABT.-;S^0 Act X of 
,1872, Sec. 209. 


COMPOUNDING OP OPFINCES-^ 
A warrant case of a nature not eom- 
poundable under Sec. 214 of tJio 
•Indian' Penal Code was dismiss- 
ed/'': an,, the pa^'ties coming to an 
-a^cable settlement. 

dismissal” was, eqni- 
a .^discharge .'under Sec. 
fciiminal Pro- 


be thought necessary or ^xmAxtnU 
lieg. ¥. JJmtmd » / ,04 

IrYheaever the words '*volunta- 

f .. " « Iraudtt- 

leniiy, ** diHlionestly,” or others 
whose defiiiiiion involves a parti- 
cular intent 1011, cuter along wdth 
speeifted act Into the descrip- 
tion of an ollViicc, the o-ffence not 
being one irnKsiioclive of the in- 
tention, is nt»t one wliieh the ox- 
ccijlion to Hec. ai-i of tlic Jmliau 
Penal Codr, by itsdf, allows to 
be _conM)ounaed. Tlai oireucc, to 

admit of cum promise, must be one 

in this feenso irrcs])ective of the in- 
tention, and it nmst be one for 
which a civil action may be lirought 
at the option of the person, injured, 
ansfofid of criminal procectiings\ The 
ofTeiico ot Voluntarily’ ean.sing grie- 
vous hurt eaniiot, according} y, lie 
cornponnded. v. Jdkd^ Maid 
(lU Bom. H* C. Hell, 68) disapproved 
Jteg. V. Jiakmat . . . .147 

OF IRKEGD-LA- 
Ein WHERE ACCUSED EOT 
PJlE.rUDIOED . — See Act X. of 17a 
See. 462. * 

CONFESSION.-- 

A conCession recorded under See, ]22 
of the Criminal Proeeduro Code tn 
bo admissible in evidenet?, must not 
only bear a imuuoniiiduin that the 
Magistrate lieiievetl it to havo been 
volunturify math\ but also a corti- 
bcatc. under See. .<54,6 of tbe Code, 
tliat If, was t.n,ken in f,iie Magisliv,t,>'s 
presence .ml bearinj;, and ’ contaitm 
iiccuraiely tlie wJiole of tho state 
^ inent made by the accused person. 

No oral GTidenee can he received to 
prove the fact of ilie eonfo.ssion, 
nonfe.ssioK itself bo inad- 
ffliSRible. Heg, V. JSdi Matan ( 10 
Bora. H. C. Rep, 160) followed. 

V. She^d . , . _ 291 


CONFESSION OF 
See Evidescje, 3 . 

CONFIRMATION.. 

187 2,' Sec, 31 4(4 

C0N JUG AD EIGHTS;- 


CO-PEISONBR 


^See Act X of 


'See. IlusmuB 



» 
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JOKSEQUENTIAL EELIEP.--&e 

DBCIiiEiTOBr DjsCBB'E. 

JOSTSinEEATION-.-^e Act Till 
of 187 i, Httndi. 

DONSTITUTION OP JORT.-See 

Act X of 1876, Secs, S2, S3, 87, 

^ONSXEUCTIOJSr— 

« 

An enaobment of a oliaracter so arbi- 
trary as Act XXIII of 1871, ought 
to be construed strictly, and the 
Courts should not extend its opera- 
tion further than the language of 
the Legislature requires. Hdvji Md- 
rdydn Ddddji Bdpitji . .623 

Bee Ao 3? XXIfl of 1871, Secs. 3, 4, 
and 6. 

A penal statute should, when its 
meaning is doubtful, be construed 
in the manner most fayourabie to 
the liberties of the subject, and 
this is ,moi"o especially so when 
the penal enactment is of an 
exceptional character. Beg. v. 

* BU&ta 308 

Bee Act XXXI of 1860, See. 32, 
CL 6. 

Though as stated in KrisJinardv v. 
Biwgrdv (4 Bom. C. Bep. 1, A, 
0. J.), Sanadi grants in indm^ 
mvanjdmi &c., fxvQ, gmerall^ spta/c-^ 
%ng^ more properly described as 
alienations of the royal share in 
the produce of the land, (Le., of 
laud-revenue) than grants of land 
although in popular parlance occa- 
sionally so called,” yet such is not 
invariably the case. 

If words aro employed in a grant 
which expressly, or by necessary 
implication, indicate that Govern- 
ment intends that, so far as it may 
ha\^e ownership in the soil, that 
ownership shall pass to die grantee, 
neither Government nor any person 
subsequently to the date of the 
grant deriving under Government 

' can be permitted to say that the 
ownership did noi so unless 

there are in the grant such detailed 
provisions as show that such words 
are limited in their operation. 


A mmd by the State purporting to 
grant a village in indm ‘‘including 
the waters, the trees, the stones and 
quarries, the mines, and the hidden 
treasures, but excluding the Rah^ 
ddrs and IndmddrSi^ 

Reid to be a grant by the State of 
such proprietary right as it had 
in the soil of the village to the 
grantee. 

It isjnot open to the grantor to say 
that such words as the above mean 
nothing but land-revenue. 

The saving of the rights of the 
Hakdars and Inamdars does not 
prevent the property in the soil, 
so far as it can be regarded as 
vested m Government* from passing 
to the grantee. Bdtiji Ndrdpan v. 
JDdddJi Bdpuji . . . 52S 

See Act XXIII of 1871, Secs. 8, 4, 
and 6. Beoeee, 1, 2* Limitation 2. 

CONTEMPT OF COTJRT.See Act 
X of 1872, See. 473. 

CONTEAOT. — See Conteact of Part- 
NEBSHip. Act X of 1866, Sec. 4; 
Act I of 1872, See. 92. HiNUir 
Law, 3, 

CONTE ACT OP PARTNEESHIP— 

A contract between a partner and his 
co-partnors for remuneration to the 
former for the management of the 
partnership business by a commis- 
sion an the sale, during Ms life-time, 
does not, in the absence of any ex- 
press agreement to that effect, imply 
a renunciation of tlie right of the 
co-partners to dissolve the partaer- 
sliip if they End that it cannot he 
carried on, except at a loss : nor does 
it imply an obligation to pay the 
managing partner compensation m 
case the piartnership is dissolved for 
that reason. BJiodes v. Borwood ( L. 
jS- 1 Ap. Ga, 250) referred to and 
approved. CdvjasJee Ndndhhoy v. 
Ldllhhop V’Muhlioy . . , 468 

CONYXCTXaN.— Abetment Act X 
of 1872, Sec. 314. Just. Sentence. 

CO P ABCEN ER.— Bee TInuiviped 

Hindu Family. 

COEROBOH ATION.— /Sfeis Evidence, 3. 

c 
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COSTS.--*‘^^t 5 Act IX of 1871, belied. 

JI, 01, 85. Dahages. Libel. 

COTTOK.— Bohbat Act IX of 
1863. 

COTTON BBAUDS A€T.-^ee BoxtBAV ! 
Aot IX of 1863. I 

COUNSEL.— Peacticb 2. } 

COURT I'lES- I 

The Crowa lias tlie ilrst eiaim to tlio 
proceeds of a iiaaper suit to tlio 
extent of tlic amount of tlio Court 
fee that would Iia%'e horn payable at 
the institution of the suit, had the 
plaintiff not been a pauper, and 
Sec. S09 of the Code of Civil Pro- 
cedure does not preclude the Crown j 
or its representative from urging its j 
prerogative Ganpat v. Col'- j 

k&ior of Kdnam * * • . 7 , 

AorYilof 1870. j 

COURT FEES AOT-^ec Act TII 
1870, Sees. 6 and 7; Act XIY of 1860, 
See. 24, 1 

COUET’S SAEB.-Sec A'ct (Bom.) V of | 
1863, j 

GOUBT’S SALI OF ANGESTEAL 1 
PBOPEETy.— See Emm Law, 7. ^ 


CREDIT IN AOCOUNT.-&e Hundx. j 


CRIMINAL PROCEDURE CODE.- 
ActXoI 1872. 

CROWN, PREROaATIYE OF.-AW 

CounTFBBs. Oessiok m Tibeitobv, 

CBUILTY- 

The criterion of legal cruelty Justifying S 
a wife^s desertion is the same in this ^ 
eountryasiu England. YitmunMdi ^ 
Y. Ndrd^aft Moreskvar £$ndse . 164 j 
Eb0 Husband and Wide* i 


.C^LT^BLE HOMICIDE- 

prisoner Itnocked his wife 
put oM Men on. her chest, 
1 ^'^fruchher two or three violent 
i^ho fece with the closed 

she ‘ in eon- 

t, ©r Thty 

im 



ordinary eourso of nature to eame 
donth, Iho fvlTeufo committed hy 
the ]ndsoiH*r \\m no! murder, htit 
culnaidc‘ Inuoloulo not amounting to 
murder. lit if. \\ iJnrindd . 342 

Ecf icr X of 1872. Bee. 388. 

CUSTOM OF BlfKOFPS.-AVe llmm. 

DACOITY IN THE OAYAKWAB^S 

TEiiiUTOKV.--Nf-e Arr X of 1872, 

See. 07. duEmimrnoN, 3. 

MMAGK6— 

No action is maintainable for damages 
omslonad by a dvii action, e^en 
though brought maliciously and 
without reasonabie and jnobable 
cause ; nor will it lie to recover 
costs awarded by a civil court. 
I^ntmkanlai^ Bhinhmikaf* r, Gifvmi 
Idl Farhh udds . . * . 467 

* Bii} iiusBAND Axx) Wipe. 

DAMDUPAT— 

The rule of Uumthpat does not apply 
to amounts due on decrees. Bdl* 
knshna Bhakkundm v* Uo^M 
Baghmnth, . . . ,73 

liiKDiT Law, 1. Act (Bom.) X 
of 1865, See. 2. 

DASIPUTRA.-Ntr Hikbu Law 3. 

DEGLAEATORY DECREE— 

B died, leaving him surviving two 
widows, X and E. Some time after 
B H death, P, a non, was born to 11 
on l§th September 1848. Some time 
* before P s birth, a portion of B*s 
watiin laixdH had bi*en made over 
to j£ by the Revenue authmhies. 
The remaking portion of BV mtmt 
lands w’as placed by Oavernnient 
under sec|uobtraiimn wdiieh mn not 
removed until 1865, Shortly afto 
P*s birth, R petiiioncd the Revenue 
authorities, ekimtng the matiin lands 
of B for P a$ B'a sou. Ou 15th 
February 1849, the Revenue author- 
ities on iuq^uiry held that P was not 
tho son ©I B, and decided thatX 
was entitled to retain the watm% 
lands of B. On 16th March 1872, 
K adopted a eon BA. In m suit 
brought by P on 4th December 1873 
for a deckmrion lhat P wa^#te to 
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that tinder the circumstances a | 
snit for a declaratory decree would 
lie; for ilie plaintiff, even if his 
claim to the property were barred 
as against K, would yet be entitled 
to obtain an injunction against any 
intervention of BA. in performing 
the shraddh or other ceremonies for 
the benefit of B, or assuming the 
status of B’s adopted son, and, more- 
over, the Legislature has in Act VII 
of 1870 and Act IX of 1871 recog- 
nized the right of a person to bring 
a suit to set aside an adoption as a 
substantive proceeding, independent 
of any claim to property. Kalowd 
kom Blmjangrav v. JBadafd mlad 
Bhujangrav .... 348 
See Aor XXIII of 1871, Sees S, 4 
and 6 ; Aor XIV of 1867, Sec. 24 

BECEEE-- 

1. Where the Court of first instance 
puts upon its own decree a construc- 
tion which to the Appellate Court 
appears to render the decree errone- 
ous, and the decree, on the face of 
it, admits of another construction, 

* which to the Appellate Court appears 
to render the decree correct, the 
Ap]>ellafe Court will adopt the latter 
construction. 

A clerical error in the decree appealed 
against was ordered to be rectified 
at the hearing of the appeal. Sirji 
Jlnd V. Warm Mulji ... 1 

2. A note of the judgment of the 
Court taken by a Deputy Eegistrar 
cannot be consulted for the purpose 
of explaining or aiding in the con- 
struction of a decree Stmctr Ahned> 
V. Ismdll Wdji Mahih . 1S8 

See Aocoums. 

3. SemMe that a decree for restitu- 
tion of conjugal rights between 
Muhammadans or Hindus may be 
enforced under Sec. 200 of Act 
VIII, of 1860, Ydmimdbdi v. Wdrd^ 

Moreshwar Pendse . * 164 

See Decebe or Smaui. Cause CotrEr. 
HtrsBANp Am Wife. Decuaba- 
toey Deobee. HijfDij Law, 1. 
Undivided Hihdtj Eamidt. Aor 
IX of mi, Sehed IL, Cls. 160 
and 167. 

DECEEE, ASSIUHMEHT 0^.— 
Act VIII nf 1871, Sec, 17. 


DKCBEE, EXECUTION OYSie 

LlMirATIOK, 1. 

DECREE OF SMALL CAUSE 

COUET- 

Al though the Court of Small Causes 
at Bombay has power to enforce 
its decree against moveable pro- 
perty only, yet if that decree be 
transmitted to a Court to which 
the Code of Civil Procedure applies, 
the latter can, under Section 287 
of that Code, enforce it against 
immoveable property also. 

Whether a Court executing 
the decree of a Small Cause Court 
under Sec. 78 of Act IX of 1850 
could enforce it against immoveable 
property* re Joggimn Ndnd^ 
hhdi 82 

DECREE BEFORE THE DATE OF 
AOT XXIII, OF mi,See Act 
XXIII of 1871* 

DECEEE EX PAETE.---See Aot Till* 
of 1859, Sec. 119. 

DEED— Act I of 1872, Sec. 92. 

DEED OF PAETITION.-/8ee Act XX 
of 1866, Sec. 17. 

DEFAULT.— Nee Act XIT,of 1859, See* 

1, CL 10. 

DEPOSIT OF TITLE DEEDS.--Nee 
Eqditabdb Moetgage. 

DESERTION -—Nee HtrsBAND AOT 
Wife. 

DEAEEKABI.--*Nee Xabulayatadab 
Khot. 

DISHONESTLY.’ —Nee Oohtouot- 
im OF Offbkoss, 2. 

« DISMISSAL” OF A WARRANT 
CASE.— Nee Act X, of 1872, Sec. 215. 

DISQUALIFICATION TO IN- 
HEBIT.— See Einw Law, 2, 4, 5, 6. 

DISSOLUTION OF PARTNER. 
SHIP.— Ne<3 OOKTEAOT OF Pabtotb- 

SHIF* 

DISTRICT MAOISTRATE.— Nee 
Jubisdiotion, 3. , 

. documents*- See Pabtkeesbif. 
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EARNEST MONEY. --Seo Act VIII, of 
1871. 

EJEOTMENT.—to Miius. 

ENTSJIS IN ACCOUNTS.— Act 
X of 1872, Sec. 452. 

EQUITABLE KOETaACE— 

Where the plain till had advanced to 
the 1st defendant Bs, 88,000, and 
had agreed to advance Es, 27,0' '0 
more, the whole Es. 65.000 to ho 
secured by a mortgage of the 1st 
defendant’s immoveable property, 
and the Ist defendant had depo- 
sited with ^ the plantiif the title- 
deeds of his immoveable property, 
for the purpose of enabling him to 
get a mortgage-deed prepared, and 
had agreed to execute such mort- 
gage-deed on payment to him by 
the piantilf of the balance of the 
Es, 65,000, and the title-deeds 
were afterwards returned by the 
plantiiffi to the 1st defendant for 
the purpose of enabling him to clear 
up certain doubts^ as to his title to 
some of the premises comprised in 
the deeds, and such deeds were not 
subsequently returned by the Isi 
defendant, nor were others depo- 
sited in lieu thereof, and the balance 
of the Bs. 66,000 wa's not paid by 
the pi aintiE to the Jst defendant, 

EM that there was an equitable 
mortgage to the plant® to secure 
Bs. 38,000, so far as eoncjerned the 
property comprised in the deeds. 
EiyM Jairiij v. Jkjrdj Baiansi 237 

Bee Ybitdob and Fuechasbb. 


Eehl that, through the defendant at 
the time of the adjustment disputed 
the ei.rreetness of the account, je\, 
by having executed the bond and 
made paymeniH under it, he must be 
held to have waived \m obj taction, 
and in a suit on the bond comd not 
be permitted to re-open the question 
of the correctness of^ the balance, 
through lie miglil possibly hare bean 
allowed to do so had ha alleged that 
he had discovered errors in the 
account after tha execution of the 
bond, and had he specified some of 
the alleged errors. 

Eeld, also, that the stipulation in the 
bond could not be permitted to 
control Courts of Justice as to the 
evidence which, keeping within the 
rules of the general law* of evidence 
in this country, they may admit of 
payments; and the Anglo-Indidu 
law of evidence not excluding oral 
evidence of payments, it w‘ould bo 
against good conscience and the 
policy of the law to reject it. 

Behana Tatiah v. Yamntum Ghinna 
(Mad. S. D. A. Eep 1866, pp^? 49 
and 60) impeached; Baskaehellum 
Chett^ V. Gaviiidajjpd (5 Mad. H. 
Bep. 461) ; Kasliindta Baldl Oha v. 
Earna Jan (Horn. Sp. Ap. 438 of 
1872) ; and Nnqw Mull v. Amm* 
oollalt (1 N. W. P. H. 0. Eep. 146) 
approved. Ndrdyan TIndir Pdkl v* 
MoUldl Bdmdde \ * . .46 

Bee Moetoao^e, Act XXIII, of 1871, 
Secs. 3, 4, and 6. 

EUROPEAN BRITISH SUBJEQI.— 
Bee Act X of 1876, Bees. 82, 37* 


EEEOE IN AGOOUNT.-^ccBom 


EEEOEIN DEGREE.- 
ESTOPPEL- 


-Bee Peaoxioe, 1. 


'Where the defendant executed to the 

t aantiff' a bond for the payment of 
h balance foand to be due irom 
ilhfe del^tidant to the plaint® upon 
&^qetment of the account of 
iiep* tiftpal dealings,— which bond 
:^lJowipg stipulation ; 
;|Sh#| > money ^feer 

Entered 
hi* .after 



EVIDENCE— 

3. No oral evidence can be received 
to prove the fact of a confession if 
the confession itself be inadmissible, 
Bey, V. Bhlvyd . * . .219 

Bee OoNEEssiOK. 

2. Where the defendant executed to 
the plaintilE a bond for the payment 
of the balance found to be due from 
the defendant to the plaint® u|ioa 
an adjustment of tha account of ^ 
their mutual dealings,— which bend 
contained the following stipulation : 
*‘J[ shall pay the money after 
tl^e payment to be eplered on the 
^ thipbqhdior ^taking a 
J .^shall hot 
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lay any claim to any payment made 
except in tliis way.” 

Meld tliat the stipnlation in the hond 
couid not be permitted to control 
Courts of Justice as to the evidence 
wMcb, keeping within the rules of 
the general law of evidence in this 
country, they may admit of pay- 
ments and the Anglo-Indian law 
of evidence not excluding oral 
evidence of payments, it would be 
against good conscience and the 
policy of the law to reject it, though 
the absence of indorsements is a cir- 
cumstance of some iraportance, which 
not to be overlooked, but is by no 
means conclusive# 

'Bekma Tatiah v. Vasuntmt Ghinna 
(Mad. S. O. A. Bep, for 1866, pp. 
49 and 60) impeached ; Sashachllum 
ChettyT* Gomndafpa (6 Mad. H. 
C, Rep, 451) j Kaskinath Balal Oka 
V. Narria Jan (Bom. Sp. Ap. 438 of 
1872} ; and Nugur MM v, Asee- 
moollal (1 JSr. W. F. H. G. Eep. 146) 
^approved. Warayan Undir Fatil v. 
Motilal IBamdas . . .45 

3. A conviction based on the testi- 
mony of approvers, uncorroborated 
as to the identity of the accused 
person, cannot be sustained, and 
confessions of co-prisoners, impli- 
cating him, cannot be accepted as 
sufficient corroboration of such tes- 
timony# V. Budh%(> ^anku 475 

EYIDENOE OE ACCITSED ILLE- 
aXULY TAUDOmD.-^JSee Act X 
of 18T2, Sec. 452. 

EYIDEHGE OF OBAL AOBEl- 
MENT COOTEMPOB A]^ EOFS 

WITH A DEED OF SALE.— 
Act I of ia72, Sec. 92. 

EYIDEHCE OF YALDE.-^^cc Eif- 
ntr Law, 8. 

EXCLDSIOF FROM IFHEBIT- 
AN0E.-~-iS'<sc IIiFDtJ Law, 2, 4, 5, 6, 7, 
8 . 

EXEOUTIOF -Sm Act IX of 1871, 
Sched. II. Gls. 166 and 367; XXIII 
of 1871 ; Y (Bom.) of 1862. Dbcbeb 
OB Si^Ani. Cause GouBr. LiMirATioK, 
1, MonroAGiB. Dfoividei) Hifou 
Famiut, 


OF WlhL.See Aor X of 1865, Sec. 
60, CL 3. 

EX PABTE DEGREE.— Act YHI 
of 1859, Sec. 119. 

EXriNGTION OF MIRAS BIGHT 
— See Mteas. 

EXTBADITIOF.— Acr X of 1872, 
Sec. 157. 

FALSE EYIDEi^OE.-to Act X of 
1872, Sec. 473. 

FIXE. See ACT XXXI of I860, Sec. 
32, Gl. 6. 

FORFEITURE OF BIGHTS OB 
FROPEBTy.— A ctXXI of 1850. 

FRAUD— Yufugb afd Pubchaseb. 

fraudulent mTMl^TSee Raib- 

WAV COMPAFY. COKPOUFDINO OF 

Ofpefoes, 2. Acr (Bom.) IX of 
1863. 

GAIN, ACQUISITION OFSee Act 
X of 1866, Sec. 4. 

G A YAK WAD'S TERRITORY. -^See 
Act X of 1872, Sec. 67. JuBisnio^ 
tiof, 2. 

GIFT.— Hindu Law, 8, 9. 

GOYEBNMENT, GRANT OF 
LANDS BY. See Act XXIII of 

1871. 

GOYERNMENT LAXBSee Act I 
(Bom.) of 1865, See- 85. 

GOYERNMENT OFFIOER.-N'^c Act 
XX of 1864, Secs. 11 and 15. 

GBIEYOUS KXIBTSee Oohpoufd- 
im OF Offencbs, 2. 

GUILTY KNOWLEDGE.— S'cc Bok- 
BAY Act IX of 1868, Sec. 2, 

'RAXSee Act XXIII of 1871. 

HIBEDITABY OFFICE.— See Kasz 
Act XXIII of 1871. 

HIGH COXIWS^See Juby, Act X of 

1872, Sec. 288, and Chapter XXX. 

HIGH COURT, OBIMINAL BBOCE- 
DUBE ACT.— Act X of 1875, 
Sec. 85. ! 
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mQE COUBT, BEJ'EBEKCB TO— 
See PsACfTiCE, 2. 


EWEVLAW- 

Tlie rule of Hindu lair irluob liinifcs 
the amount xecorcralile nt one time 
by waj of intcvc.st to the amount 
of the principal, does not apply^ to 
an amount recoverable in execution 
of the decree of a Civil Court* 
JBalh'ifiJmci BhalcJicaidrii v. Ov.pal 
Baghiifiath . . . ^ 

Sei Edmtieliandm v. Blimrdo .677 

2* The general result of the anthor- 
itie-s, both juridical and forensic, is 
that among ('he three regenerate 
classes of Hindu.'^ {Brahmans, 
Xshatriyas, and Yaishyas) illegi- 
timate children arc entitled to main- 
tenance, but cannot inherit, unless 
there be local usage to the contrary ; 
and that, among the Sudra ehnss, 
illegitimate cMldren ^ in certaiii | 
cases, at least, do inherit. The 
extent to ivhich this right exists 
considered, and the texts of Hindu 
Law hooks hearing on the point 
referred to. 


According to Yijnyaneshvara, the 
author of the IVlitakshara (Chap. I, 

S. 12), the father of an illegitimate 
son by a JDdsi among Sudras may 
in his' (the father's) lifetime, allot 
to such son a share equal to that of 
a legitimate son, and, if the father 
■ die without inalcing such alllotment, 
the illegitimate son by the Edd is 
entitled to half the share of a legiti- 
mate son, and if there be no legiti- 
mate son and no legitimate daiigluer 
or son of such a danghtor, the ille- 
gitimate son by the basi takes iho 
■whole estate. If, however, tlim bo 
a legitimate daughter, or legitimate 
son of such a daughter, the illegiti- 
mate son would take only half of the 
: share of a legitimate son^ and such 
^datightoror daughters son would 
take’ the residue of the property, 

, subject to the charge of roaintaining 
•the; widow of the deceased proprie- 

qf .Lord Oairns in Sri 

Iiid^ Ap. 497 5 

"^Slad. 

' l|ie 

f 4^e * i 



t 

been legitiumte^ the widow fof Bad*“ 
mauiibhn,) eonh! have been entitled 
to niainteiianfi* only. Had buth the 
mm luHii illegiiiuiate, their rluimK, 
uulesH some k pedal mistom governed 
the ease, which is not in proof, 
W'Oiiid have bean to lUEintonanaa 
only. Ill tiiiH bmt-named cane the 
widmv would have had ilm ordinary 
estate of a IHikIu witherf ’ — com- 
mentKi upon and explaitont. 

The terms Ed'il and I)ddpuh*af as 
cbdined ]»y various ivriUu’H on nindu; 
Laiv, discussed, and the rights by 
inhovitance of a JMdputra consi- 
dered. 

The condition that, in order to eniitlo 
the illegimate oitsyiring of a Sudra 
woman by a Sudra to inherit the 
property of the latter or sliate in it, 
she should according to Jimuta 
Yahaiia and JSiikantlia, bo an un- 
married woman, Iins in pronfice, 
been discarded in the .Bresidency of 
Bombay. 

In fliis Prc.sidency the illegitimate off- 
spring of a kept woman, or eontirnfous 
concubine, amongst Sudra s are on 
the same level as io inheritance as 
the issue of a female slave by a 
Sudra. 

The custom of Pat marriage among 
the Mahrattas, and J^atra amongst 
the inliahitanis of Gujarat, referred 
to, and the auilioritios bearing on 
the subject considered and dis- 
cussed. 

The sons of a PunarlJiu (twice- mar- 
ried w'oman) by a duly eontraetod 
Pat marriage, i, in aceovdtinco 
witli the custom of the caste are 
legitimate, and, as to the right of 
inhmlanco and extent of sharoH, 
rank on a par with the sons by 
lagua marriage. 

Gi a Sudra woman was married to T, 
also a Sudra, by Pat marriage, 
without having received a c/iAor 
chiti (release) from her first husband, 
who was then living, or obtained any 
other sanction of her Pdt with T 

JSeld that the intercourse between G 
and T was adulterous, and that 
therefore, the plaintiff, their son, 
Ibping the result of such intercourse, 
entitled to tahp a& even 

I 4ekte]|itt of, half -a Bha^ce, and . 
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was mi a Ddsipuira within the 
scope ol yajnyaTalkya's text or 
recognised as sucli hy other com- 
mentators. He was howeyar, held 
entitled to maintenance, as he had 
been recognised by T as his son. 
Mahi y. Govindd walad Teja , 97 

Under the Hindu Law a wife who 
has Yoluntarily separated from her 
hu%band, without any cireumstances 
justifying her separation, is liable 
for debts eontraeted by her (even 
for necessaries), although without 
her husband's consent; but her 
liability is limited to tlio extent of 
any stfidhan she may have. 

Bom. Bp. Ap. 261 of 1861 (decided 
2nd Feb. 1868), and Bom. Sp. Ap. 
mi of 1869 (decided 17ih dan. 1870). 
approved and followed. Watlmhlidi 
JBhdildl V. JmJier Baiji * . 121 

4* According^ to the Hindu Law, as 
prevailing in the Bombay Presi- 
dency, blindness to cause exclusion 
fro,m inheritance must be congenital. 

Therefore, where the widow of a 
* childness intestate, though proved 
to have been totally blind for some 
years before the death of her hus- 
band, was admitted not to have been 
born blind. 

Meldi that, such blindness did not pre- 
vent her from inheriting the pro- 
perty” of her husband on his decease, 
Mtcrarji Gohuldds v. Fdf'natihdi 177 
5. Incurable blindness, if not con- 
genital, is not such an affliction, as, 
under the Hindu Law, excludes a 
person from inheritance. Umdhdi 
V. Bhd'ou Baimanji . . 657 

0. Incurable leprosy of the sanious 
or nicerous type, contracted before 
partition excludes the person 
afflicted with it from a share in the 
ancestral estate. Ananta v. Bdmd- 

hdi 554 

7, Unilcr the Mit^kshara and Ma- 
yukha the son takes a vested interest 
in ancestral estate at his birth, 
But that interest is subject to the 
liability of that estate for the debts 
of his father and grandi'athers. 

The ancestral property of a Hindu 
father may be sold either by himself, 
or by a Ciyil Court having jurisdic- 
tion, in satisfaction of his debts not 


contracted for illegal nr immofal 
purposes and such sale will bind 
sons in esffo at the time of the sale. 
Girdharee Ball v. Kantoo BdU and 
Muddim Thdhoor v. Buntoo Ldll 
(L. R. I. Ind. Ap. 321 ; B. C, 14 
Beng. L. R. 1. 187 ; 22 Calo. W. B. 
Civ, Eul.) followed.^ Wdrd^an^ 
acliari/a v. JSfarso KmJidm . 262 

A Hindu governed by the Mit4kshara 
law, who has two sons undivided 
from him, cannot, wdiether his act 
be regarded as a gift or a partition, 
bequeath the w^holo, or almost the 
whole, of the ancestral moveable 
property to one son ro the exclusion 
of the other. Bdmdchandra pddd 
Wmh V. Dadd MahacUv Naih^ (i 
Bom. H. 0. Kep., Appx. Ixxvi) dis- 
tinguished and explained. 

A plaintiif entitled on partition to half 
the property in the hands of his 
brother is bound to bring into 
hotchpot any ancestral pi’operty, or 
property acquired from^ ancestral 
funds which may be in his own 
hands, but is not liable to account 
for money received by him from 
his father while Jiving in commen- 
sality with him and his brother, the 
circumstances of such receipt not 
being of a kind to impute fraud. 

Members of an undivided Hindu 
family making partition are entitled, 
as a rule, not to an account of past 
transactions, but to a division of the 
family property actually existing at 
the date of partition. 

The statement in a will as to the value 
of the testator s property is no evi- 
dence thereof. 

The acceptance by one brother of a 
certain sum of money in satisfaction 
of his own shares in 1868, though it 
might be evidence of the value of 
the ancestral property in lhat year, 
affords no indication of the value 
of that property in 1876, 

In a partition suit the Court ought not 
to order an immediate money pay- 
ment by the defendant to tJie plain- 
tiff of his share in the outstanding 
defats due to the family estate, as if 
such outstanding debts had been 
recovered and the money were in 
the hands of the defendant. 
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“As a memlier of an iini^mded Hindu 
family is not bound to effect a parti- 
tion by paying a certain sum of 
money to nis co-pareener or co- 
parceners, tbe Court, in a partition 
suit, ought not to avv'ard infemest on 
money decreed to be paid by the 
defendant to tho plaintiil'. Lakslt^ 
man Dadd Ndih \\ Mdmdckmdm 
Dddd Mdih* ♦ , , . 5bl 

9. A mrneupatiTe will, or a verbal 
bequest, of his separate property 
made by a separated Hindu, beyond 
the limits of the ordinary original 
jurisdiction of the High Court of 
Bombay and not relating to any 
immoveable property to which the 
Hindu Wilrs Act (XXI 1870) 
applies, is valid. Bkugmn Dallahh 
Y. XdU Shanhar (541 

Emm Act X of 

1875, Sics. 32, S7. 

HIHBU WIDOW , — See Act XXI, of 
1850, Act (Bom.) I of iShd, Sec. 2. 

HOTCHPOT.---^ea Emm Law. 8. 

HUNDI- 

The plaintiff, as agent and banicer 
of an Ajmir constituent, received a 
Mndi for collection, and, on its ac- 
ceptance by the drawee, credited the 
Ajmir constituent with the amount 
as of the ebate when the liundi 
would become payable. 

EeU that, as between the plaintiff 
and the Ajmir constituent, the 
plahqitiff, upon such, credit in account 
being given, became a holder for 
value. 


jSeldf also, that on the liundi being 
, dishonoured at due elute by the 
drawee, the plaintiff was jusliffed, 
,by the -usage of shroffs, in treating 
the Ajmir constituent as still en- 
titled to credit for the amount and 
^Mmself as a holder for value, 

STa/d, also,, that as between the Ajmir 
■eonpiitrient' and the ffi-st indorser 
d^feudant and appellant), ihe 
constituent to 
-ahother hmdh 



tlia plaintiff and sued on by him 
IMelitoid ihMrimai \\ tSngakehumC 
Skmhh 


HUSBAND AND WIFE--- 

in a suit by a hindu husband against 
his wife for the ro-stiluiiau of con- 
jugal rights, the eiiltuioii of legal 
eriudty Juj*iifyiug, the wl:fd*s de- 
sertion, m fht*. Slum in this country 
as in Kiigiaud, vk., whether there 
has been aefeuai violenee of such a 
character as to endanger persona! 
health or safety, or wTicrher there 
is tho reasonable apprehemvion of 
it. 

Every person wdio receives a married 
woman into his house^ and suffers 
her to continue there after Im has 
received notice from the husband 
not to harbour her, is liable to an 
action for damages or* injunction, 
unless the husiiand has * by his 
cruelty or misconduct f«»rfoited his 
marital rights, or has turned Iiis wife 
out of doors, or has, by some insu^: 
or ill-treatment, compelled her to 
leave him. 

Semhle that a decree for resHtulion of 
conjugal rights between Aliiliam- 
niarlans or Hindus may be enforced 
under jSec>^ 200 of Act VIII of 1859. 
Yamnndhdi v. Ydraycai Mortshimr 
Fendse I(j4 

See Ilxxm Law, 2, 3, Act XLY of 
1860, Sec. 494. . 

illegal AGEEEMENT.-AS'e^? Act 

X of 1866, See. 4. 


ILLEGAL POWEEB.-^^'c^CUwpany. 

ILLEGITIMACY.— fe? Hij^nu Law, 2. 

lAIMOYABLE PEOPEElT.-^e^ 

Decjiee ot' Small Caxtsb Oouet. 


IMmS0NMENT.---^^fie Act XXXI 
of 1860, Sec. 33, 01. 6. 

INCAPACITT PO INHERITANCE. 
See Emm Law, 2, 4, 5, 6, 

INCONTINENCE--- 

A Hindu widow entitled to bare or 
starving maintenance, under de» 


,T^pro- 

i'fhlalbaad^ ' 



GB2^21RAL IHBEX. 


xxvii 


is iioi to be depriyed of the bcnehi 
ol that decree by the fact that she 
has since its date been leading an 
incontinent life. Monama t. Thiwn- 
mhlmt 649 

Act XXI of 1850. 

imiAE COMPANIES AOT.See 

Aot X of 1866. 

* 

INDIAN ETIDENGE AOT.-^See Act 
I of 1872. 

INDIAN PENAL CODE,— Act 
XLT. of 1860. 

INDIAN SDCOESSION AGT.See 
Act X of 1865. 

INDOESEMENX.-Nc^ Bond. 

INDORSEE . — See Hundi, tFoBi&DXC- 

TION, 1. 

INFEEIOE HOLDEE.---^ee Xabu. 
latatdIb Xhot. 

IN E EEITANCE.-Nec Hindd Law, 2, 
4, 5, 6, 7, a, 9, Act XXI of 1865. 

INJUNCTION— 

The Court will not grant an injunc- 
tion to restrain the publication of a 
libel; nor to restrain, at the suit 
of an indindual, an act of a cor- 
porate body, on the ground of such 
act being uU7^a wesj except where 
such inditiduai has been damaged 
by such act in his rights of owner- 
ship, oommodity, or easement. 

Tliere is no authority for the proposi- 
tion that an indiyidual is entitled 
to protection by way of in junction 
against the act of a corporation, 
though in excess of their powers, 
which aEects that indiyiduaFs 
character and reputation, whether 
priyabe, professional or commercial, 
which he would nbt hare been en- 
titled to had the act complained of 
been committed by an indiyidual 
defendant, on the ground that the 
act in question was one which the 
corporation had no power to do 
under their instrument of incorpo- 
ration. 

The Trustees of the Port of Bombay 
have the power to record their de- 
cisions and opinions with regard 
to matters connected with the busi- 


power to transact; whether such 
decisions or opinions are confined 
to statements of what they believed 
to be actual facts, or extend also 
to the giving o£ advice for the 
conduct of their successors in office 
with regard to such business, and 
whether the expression of such de- 
cisions, opinions or advice may .or 
may not contain statements injurious 
to the character or reputation of 
others. 

Where, therefore, the plaintiff sought 
for an injunction to restrain the 
Trustees of the Port of Bombay 
from publishing two resolutions 
alleged to reflect injuriously on Ms 
character and reputation on the 
groundthat it was not within the 
powers conferred on the Trustees 
by Bombay Act I of 1873 to dis- 
cuss or pass resolutions affecting 
his character, and that the publi- 
cation of such resolutions was cal- 
culated to injuriously affect him in 
his commercial relations with the 
Government. 

Meld that the injunction could not be 
granted. 

Meldf also, that though the Court, 
under certain circumstances, might 
have the power of so framing an 
order for injunction as to produce 
the effect of cancelling the minutes 
of a resolution recorded in the books 
of a corporate body, yet that it 
could not order the Trustees of 
such body to pass and record reso- 
lution directed by the Court She^^ 
herd y. The Trustees of the Tort 
of Bombay ... ... 132 

See Husband and Wife. Act X 
of 1866, See. 4. 

INJUNCTION TO DISCONTINUE.— 

See Act X of 1872, See. 443. 

INJUBT SUFFICIENT TO CAUSE 

DEATH— Cui/PABDE Homioidjb. . 

INSPECTION.— .8^6 Paetnbeship 

INSTA.LMESTS. Aoi XIV of 

1869, See, 1., Cl. 10. 

intention to cause death.— 

See OuBPABLD Homicide. 

INTENTIONALLY.— Comtoujs’d- 

I r\ 
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liiKDtr IiAW, 1. Act 
(B om.) I of 1866, Soc 2, CL (/ ) und 
iSecs, B6 sud 43# OL 1st. 

mTlBEST OF SON IH ANDES- 
TEAL IIixBtJ Law, 

T, 8. 

JOINDIB OF CHAEGBS,— Act 
X of 1872# See. 462, 

JOINT TINANOY.— Hinot Law^ 

T, 8. ITHBmDED Hl^DtJ FA5nX.T. 

JOINT TETAL OF SEPARATE : 
OFFENCES.— Act X of 1872, 
Sec. 452. ' 

JUEIS0IGTION— 
h WFere a Mndi Lad been drawn 
out of tLe jurisdiction upon a perfcon 
witKin the jurisdiction, indorsed 
and deliyered, out o£ tlio jurisdic- 
tion, to one wlbto, out of tlie jurisdic- 
tion, indorsed tlie same, and sent it 
to a person who, within the juris- 
diction, received it, got it accept- 
ed, and presented it for payment 
to tke drawee, by whom it was dis- 
honoured within the jurisdiction, 

Meld that the dishonour of the hundi 
by the drawee within the jurisdic- 
tion was a material part of the 
cause of action by the holder 
against the first indorsor, and eon- 
sec[uenily that such material part 
of the cause of action having arisen 
within the jurisdiction, and the 
holder having obtained leave to 
bring Ms suit under CL XII. of the 
Letters Patent, 1865, the court had 
Jurisdiction. MnUlatid Johdrmdl 
V. Sugmchand Mivdds , 2S 

2. Where dacoiiw was eommitted at 
Yelanpor, a village in the territory 
of H. H* the Gayakwad, and a 
Parft of the stolen property found 
Where it had been concealed by the 
aOi&uaed, in British territory, it was 

a c6nviction of dacoity 
’ could, not be sdstamed, that being 
j h.si|hstMtlye;e&nee eoanpleted as 
'^tenta^^43Ppetrted at velanpoT: 

been li 
^ ‘ - ' gft^biiequent 




Code of Crimimil froeeduro in 
eiu'li cUntrict xido which the pro- 
periy vias con%'e;ycH'L But or a con- 
viction of rclaining <^tulcu properly, 
ilic sentcncOH awarded could, it was 
held, bo suHlainod, Bia rctainmg 
having taken place in British 
terriior}'. JAg v. Zak/ipt Govind 
50 

8. Where the acis eomphdned "of by 
tlie ]>huniiiT were eouiimtled by the 
Dollcotor of a disiuet, appointed 
AlixiHcipal ComBiismoner under Act 
XXVI of 1850, Section^ 6, in his 
otiicial capacity of District Magis- 
trate. and before Bombay Act "VI 
of 1B73 came into fore©, 

Held that the Alunicipai Commis- 
sioner was an ofiicer of Goverimieni 
within the meaning of Bcetjou 32 
of Act XXV of 186*0, and ought to 
be sued m the Court of the Distriet 
Judge, and not in that of a Bubor- 
dinato J udge. 

Qmre — Whether a suit under Bombay 
Act YI of 1B7S must be com- 
menced in the District Court. 

Gangddhar Shirhirn v, G$Uie- 
Ur if Almednugar . . 627 

Bee Act XX of 1804, Secs. 11 and 
15. Cession of Tebbitoey; Act 
XXIII of 1871 ; Act XIV of 
1861^, Sec. 24. Eetehue Ooubts 
Act (Bom.) V of 1802, Bond, 

JDliY— 

The Code of Criminal Procedure, See* 
268, casts upon the High Court 
the duty both of Jiuke and Jury ; 
but notwithstanding this ditoreuee, 
which clothes it with greater powers 
and responsibilities than the Supe- 
rior Courts in England, it will, as 
far as may be, be guided by the 
prineiple of English Law, that the 
verdict of a jury will not b© set 
aside, unless it be porTors© and 
patently wrong, or may have been 
mduced by an error of the Judm 
In a proper case, however, the 
High Court win rectify Ihe verdict 
of a jui^. Meg. v, Khmdetm 
Majirm - , . * 10 

^ Bee Am X., of Wl, 
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iow the Iiolder of ihe of Go- 
wrumeut, on failure of the superior 
holder to pay the hmd-re’reniiOj 
to realize it from the inferior 
holder. 

The laws for realizing the knd-re- 
Tcnue establiijh a kind of privity 
of estate between tho superior and 
^inferior holders, by which tho latter 
taking the profits of tho land must 
satisfy the obligations of the 
former to Groyernment, independ- 
ently of, and even in opposition to, 
any agreement between the two 
contracting parties. The liability 
to pay adheres to the occupation 
and enjoyment, and cannot be got 
rid of, except through its resigna- 

. tion by the sorereign or the soye- 
.reign's representatiyes. 

MeM, accordingly, that when the per- 
son, who was the ** occupant of 
certain land within the meaning of 
the Bombay Suryey Act, failed to 
pay the reyeuue duo thereon, the 
£ahuld^ataddr Khot might recoyer 
the amount from that person’s mort- 
gagee in possession. Krhhiaji 
GodboI& y, MameJiandra 
Badasliwe . . * .70 

KAZI*- 

Tho enactment of Bombay Eegula- 
lation XXVI of 1827 was adverse 
to any supposition that the office 
of Xazi could be hereditary. The 
repeal of that Eesolution by Act 
Xi of 1864 left the Muhammadan 
Law as it stood before the passing 
of that Beguiation ; and that law 
aaneiioned no grant of such an 
office to a man and his heirs. 

The appointment of Kizi lies exclu- 
siyely with the sovaraign, or other 
chief executiye officer of the State, 
and ought to be made with the 
greatest circumspection with regard 
to the fitness of the individual 
appointed,; and though the sovereign 
may have full power to make the 
maian attached to the office of 'Kkzi 
hereditary, yet he has, under the 
Muhammadan Law, no power to 
maie the office itself so. 

in the absence of an established 
local custom to that effect^ the office 
of KM is not hereditary. 


Whether such a ensiom would bo 
valid? Jamal mdad Ahmd v, 
Jmml walai Jallal , * 688. 

XBLXABNI FATAH Anoprioir. 

LACrHA MARHIAGE.— Hitou 
Law% 2. 

LAND BELONGING TO GOFEBlsr- 
MENT.“-«8<?e Act (jBom,)lL of 1805, 
Sec. B5 

LAFD IN SALSETTE.--*^^^ Act 
(Bom.) I of 1S6§, Sec. 30. 

LAND EECLAIMED FROM THE 
SEA-^ 

The plaintiif demised to the defend- 
ants for a term of 999 years certain 
lands, a portion of which, X, was 
liable to an annual rent of Bs. 500 
per acre. For the other portion, 
which was described in the lease as 
being at times covered by the 
sea,” a nominal rout of Be, I per 
acre per annum was reserved. The 
lease contained a power to the 
lessees to ceelaiin from the sea ” 
the whole or any portion of E, and 
provided that upon such reclamation 
the lessees souldpay for any portion 
of B which they might reclaim 
from the sea ” an enhanced rent at 
the rate of Bs. 50 J per acre per 
annum. The lessees also had power 
under their lease to dig or excavate 
any portion of the demised lands, 
and to remove the soil therefrom, the 
lessees tliereupon excavated a por- 
tion of B, and thus turned it mto 
a dock, at the entrance of which 
they constructed gates, by means 
of which they could in a measure, 
but not entirely, control the jSow 
of sea wrter into the dock. The 
defendants charged nothing for the 
use of the dock, but for the use of 
the wharves round it they charged 
a fee. 

that the expression to reclaim 
from the sea” signifying, in its 
primary and ordinary sense, the 
conversion of the reclaimed land 
into dry land, by rendering it se- 
cure from the ingress of the 
with the viOT^ to ais being used 
such, the eonstruction of the, ddeif 
was not such a reclamation |^||| 
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contemplated in the lea«JO, and, there- 
fore, tlio GJihanced rent ot Bs, BOD 
per acre could not ho aliari^oci for 
tlie water area of tlio dock. The 
Becrctafif of State for India r. Sir 
Albert Bassoon . . . .013 

LAND Acts (Bom) 

yi of 1S63 and I of 1865. Kabo-. 

XiXATDAB KhOT. 

LANDS, GEANT 0?, BY OOTEllN- 
MBNT.— Act IXIII of 18TL 

LEAVE ANP LXOINSE.-Nce Iaib- 

WAY CoMlPANY. 

LEPEOSY— Agt XLT of 1860, 
Sec. 494. Hinbu Law, 6. 

LETTEES PATENT, 1865— An- 

BlSBIOTIOJS'j 1. 


Ifild that fftteh x pnhlicafion wi% bImj 
prxvileifetL 

, ill d had the defendants sue- 
ceedid on the jdea uf pavile^e oidy, 
each pu't}’' should liaio burne thiur 
own costs. Inii 

Uchli that m the plaint contained 
allc^iitions of press maheo jtvthi 
%vmi of Innut Jhks on tiu* part of 
the Txustees \n piissim? and pnh* 
lishiui^ the hb«‘llt»us resulution com- 
phum»d of, wlueli aliegainms oblii^^ed 
the Trust ecH to y)lend location, 
on lueh plea also thej w^ero snn- 
ees€iii, the ydaiutiE must paj the 
costs of the sidi. Bkephrd r. The 
Trustees of the dfort of Bomhap.^A*!! 
Sue INJ'u^crxoN. 

LBIITATION- 


LIBEL- 

The Trustees of the Fort of Bouxhay, 
who are, under the provisions of 
their Act of Incorporation (Bombay 
Act I of 1873), bound to keep 
minutes of their proceedings and 
resolutions, and to forward copies 
of such miautes to the Secretary to 
the Local Government, passed, in 
relation to the hiring by them to the 
plainti:^ of one of their steamers, 
the following resolution : — Mr. 
Shepherd's (the plamtiiffi’s) offer of 
Es. 6S0 m full ot all claims should 
be accepted^ but any further trans- 
actions with lum should be avoided 
x£ possibkv'* Copies of this resolu- 
tio% made by olerks in the employ 
of the Trustees were recorded xu 
two books kept m the of6ee of the 
Truiltees, and other copies, also 
made by such clerks, wereiorwarded 
to the Secretary to the Local Goveim- 
ment and to the plaxntijK himself. 
jSTete, 1st, that the words of the reso- 
^fefedn’'api6unted in law to a hbeh 

Trustees, in 
a copy to the Secretary 
^ ffoTl'lhe" Loeilf Government, was a 

t?^<^tion|tWas prm* 



1. An application for otecution of a 
decree was made m Febnwry 1868, 
and proceedings sufiiment to bar 
limitation under Act XI? of 1833 
xvere going on till 3Dth September 
1S71. The next application for exe- 
Dulion of the detree. made iix Octo- 
ber 1872, was held to bo barred 
under Act IX of 1871, as more than 
three years had elapsed on that day 
from the date of. th© appkcalion m 
February ISOS. 

Sold, also, folloxving (rouree Btmhur 
V. Arman Ali (21 Calc. W. E. 300 
Civ. iiul ). that an informal applu 
cation, made on fclie BOth September 
1871, m the nature of a petition to 
the Subordinate Judge to give elect 
to the application of February 1868 
by ovemilmg certain objections of 
the Collecior and anioremg exeeu« 
tiou of the docreo was not an apph- 
cation for the exeauiiou^ of^ a decree 
such as could bar limitation under 
Act IX of 1871. Jihhm MaMrpaU 
Tf ParS/m Bdpu ... 69 

2* An Act of Limitation being re- 
strictive of the ordinary right to 
take legal proceedings, must, where 
its language is ambiguous, be eons- 
tmedfstrieily, i.e.,. in favour of the 
righi to proceed. 

Qhh^MU ¥(^$rdm 10 
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m He|>fembi*r 184^* Some 

time befero P’s krfh, a. portioa 
fif Ifn tmtfnu kiuh Iimt beea 
mmh mnt to Jv hy the 
itUlioritios* Tim reaiainiag portum 
of B’s tmtcfn lands wm pkeed l>j 
Qmermmtii ander sequestration# 
wlmdi was not removed until 1866, 
Blioftly after P’b birth, E petitioned 
the Keranuo atifhoriMes claiming 
Iho wfan, lands of B for F m B's 
aom On ISth Febrnarj 1840, the 
iiorenue authorities on enquiry held 
that F was not the son of JB, and 
and decided that E was entitled to 
retain the tmiaii lands of B. On 
10th March IBT^, K adopted a son 
Bil, In a suit brought by F on 
4th December 1B72 for a declaration 
that P was the son of B, and for 
sotting aside the adoption of BA 
by IC, BA and K contended that 
the claim wm barred by limitation 
under Act XIY of 1860. 

SeM in special appeal that the suit, 
not being one to recover property, 
but to set aside the adoption, was 
within time under that Act. Kalovd 
horn BM^angrdv T, I^add^d wal(xd 
Bhitjmigrdi} .... 248 

S. Some lands in the village of Shi- 
rasgam in the Poona Colleetnrate, 
cotumonly called ** KholkUi Bav as 
hmmt* originally belonged to His 
Highness Scnidia Plamtiil’s family 
were proved to have been in actual 
possession of them from 1841 ^ to 
iB64, and in constructive possession 
during their attachment by the 
Tmim Oommisaion from 1854 to 
1S66, when, by a mistake in carry- 
ing out the orders of British 
Government, the lands passed into 
the possession of Semdia, ^and re- 
mained with Mis Highness till 1872, 
in which year the British Govern- 
ment, by exchange of lands, came 
into possession Xn a suit brought 
on 29th July 1872, 

McM that the plaintiff’s possession 
not extending over 60 years, gave 
him no proprietary Idtle under Sec- 
tion 1 of JGteguiation V of 1827, 
which, as a Im of positive pre- 
scription, is not repealed by .act 
XIT of 1859. Under the former 
larndfeafen Act, 12 years’ adverse 




jiommmm barred the suit “#lihout 
extiugai^hiug the title: no that If 
a proprietor who had been out of 
for more than IS years 
happened to regain the person 
wdio had been in adverse posses-* 
Sion must fail m my mit to ejiaat 
the proprietor, unless he sued with* 
in $ix montlis under Section 16 of 
the Act. Tho effect of Act IX of 
1B7S, Section B9, however, is not 
merely to bar the romedjt but to 
extinguish the title of the original 
proprietor after 32 years of a posses** 
sion adverse to him. BamMat 
Agniliotri v* The OoUeetor of 
J^oom . • * # . 0^ 

Bm Aors XIT of 1869 j IX o^ 
1871. Minis, 2. Acr (Bom.) I 
of 1865, Sec. S6 \ km (Bom.) TI 
of 1862. 


LOSS OF OAST E3.— See Aor XXI of 
1860. 

MAGISTRATE.— Act X of 1872, 
Secs. 462, 47B and Chap. XXX, 
Confession, Jttbispiction, S, 

MAINTEN AHOE — /See Emm LaW, 
3, 6, Act XXI of 1850. 


MALICE.— /See Damaoes. Libee. 

MAMLATBAR’S order.— Reve- 
nue Oousrs. 


MARITAL EIGHTS*— Husbanb 
AN u Wife. 

MAEEIAGE.— /See Hindu Law, 2, S, 
HusBanb and Wife, Acr XLv of 
1860, See. 494 


married woman— 

Ilie liability of a Hmdii married 
woman, separated from her husband, 
for debts contracted without his 
consent, is limited to the extent of 
her StTidhoin^ Wohthubhdi Bhdildl ^4 
Jmhet* Mdiji . . « . I2I 


S0e Hindu Law, 2, 3# Hu^lNn 

AND WIFE. 

ITERIAL TAEIANCE— 

rho defendant on being shown a docu- 
meat purporting to be the memory 
dum of Associaiaon of a prc^eo'fod 
Company, signed* Ms nato 
as bamng takea 4 stoea.j fto 


/ {*' 
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di>ciiment was not registered as tlie 
memorandum of Association of the 
Company, but another was, whitdi 
di:6cered from it in omitting, in its 
4tli clause, the word ymrh^ before 
the word profits on wliieb ibo 
Comiiany wore to pay a certain 
commission to ibo Secretaries, 
Agents, and Treasurers* and in 
adding to its 6tb clause a provision 
empowering the Gompany by^speeial 
resolution in general meeting to 
subdivide the shares. 

Held that the first was not, but the 
second was, a material yarianco. 
Anandji Vurdm y. TIio Ifaridd 

Company B:!20 

Bee Gomparx Pbactioe, 6. 

WmOB^mmiL-^See Aers XX of 
1866 1 Till of 18T1, OoREBssiON. 

memoeahbxjm: of associa- 
tion-- 

Distinction pointed out between the 
case o£ a person who agrees to 
take shares in a projected Company 
upon the faith of a prospectus, and 
one who does so upon the faith of a 
documeot purporting to be the pro- 
posed Memomndum of Association 
of such a Company, The defendant 
on being shown a document purport- 
ing to be the Memorandum of Asso- 
ciation of a projected Company, 
signed Ms name to it as having 
taken 4 shares. This document was 
not registered as the Memorandum 
of Association of the Company, but 
another was, which diFered from 
it in omitting, in its 4th clause, the 
word pearly before the word profih 
on wMch the Company were to pay 
a certain commission to the Secre- 
taries, Agents, and Treasurers, 
&iEin adding to its 6th clause a 
provision empowering the Company 
by special resolution in general 
to subditide the shares, 

r^f|tb^tit!ie first was m% but the 
material rarxaace* 




MEKS EEA.— BoMBi/ An? IX of 

386B. 

MIKAS-- 

1. a Jfirtmhh* addre-'^ed a rdzhta- 
ma to the Mandat dar, rc’^igning 
certain 3firds land ni favour of L, 
(to uhom at tlie same time he 
dtdu crod p .wsa m of the kncl^), 
ami eiuitainiug no reservation or 
quahfication. 

JJfdd that the transfer to Z wm com- 
pletc, and the rights of B wholly 
etfingnished. IHrrMud 

T. LuLshnmi Bhamnt * . 0| 

S. A MJrasddr who has giyen in a 
rdzinmmt is entitled to eject the 
tcnaiifc put in possession of Ids 
mints lm(h by the Collector^ pro- 
yided he sue wiihm the peiiod 
of limitation, and the Tuziuitma 
contain no stipulation tvherebj he 
expressly ahandoiis his mirds 
rights. JoHBInmrdo y. Bdlu Mn 
Bapitji . , , * , 2f;8 

to Act (Bonn) I of IBm, Sec. 2, 
CL (j ), and the Secs. 36 and 4A 
CL 1st. 

MOETGAC^E- 

Plaintiff claimed under a mortgage, 
dated the 2Iih Noyemher 18 H, 
for Ks, 60, w’hich was neither 
registered nor accompanied wuCi 
possession. Defendant claimod un- 
der a mortgage, dated tho Ifth 
March 1873, for Ks. 160, which 
was both regifetered and accom- 
panied with po<?sesmu. Defen- 
dant had no notice, express or 
eonstructiyc, of the iiMutifis 
’preriom mortgage. In 1873 
pkintiif sued th© mortgagor for 
a money claim, uucomxeotcd with 
tU mortgage, and on the Scjth 
February 18f4 obtained a decree 
for Ks. 100. In execution of thie 
money decree the mortgaged pro- 
perty was attached and sold by 
the Court, at the pkintifik in- 
stance, the defendant becoming th© 
purohaser for Ub. 86 on the Hth 
September 1874. An imregisiered 
cerMficate of the Court's sale, 
bearing date the mh October 
I874.i was is^ed to defeisMant* 
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obtained V decree {tbe date of 
wliicb did not appear in eyidence) 
for poj?sessioii of the mortgaged 
property against tixe mortgagor. 
Je endeaTotiring to enforce tliat 
decree, pkintifE wa<? obstructed 
by defendaiit on tbo 15tli January 
1875. 

&Idi that, if it was passed subse- 
quent to tbe Court’s saio of tbo 
mortgaged property to defendant 
on tlie 17tb September 1874, the 
decree for possession was value- 
less, as neitlier tbe title to, nor 
the possession of, the mortgaged 
property was then vested in the 
mortgagor. 

Meldf further, that as defendant 
held no nodeo of the plaintiff’s 
mortgage when plaintiff caused 
the Courtis sale to be made under 
liis money decree, or that the 
sale was made subject to the plain- 
tiff’s mortgage, it was incumbent 
on plaintiff, as such money judg- 
ment-creditor, to inform defend- 
ant, when bidding for the right, 
title, and interest of the judgment- 
debtorin^tho mortgaged property, 
that the judgement-creditor (plain- 
tiff) held a mortgage on the same 
property, and intended to enforce 
it, especially^ as the mortgage was 
neiiher registered nor accompa- 
nied with possession, and that the 
])kmtiff having omitted so to in- 
form the defendant was estopped 
from enforemg his own mortgage 
against the defendant. BcJidrdm 
JJfnjdntm v* Baiji Jaga (11 Bom. 
H. C. ikp. 41) distinguished. 
Tid'ih^dm hin Attudram v. Mdmd^ 
ckandm Budhamm . • , 314 

8m Eoiri'iiABnE Mortgage, Begis- 
TiiA'UON, Act XX of 1866, Sec. 
17, Ok. 2 and B. 

AcTYMof 1870,Sehed. I, CL IL 
Act XXIII of 1871, Act (Bom.) 
Y of 186B. 

lOETaACl OF MIEASI LAXD.-- 
8 b 0 Act I (Bom.) of 1865 See. 2, 
CL {^*), and Secs. B6 and 42, CL 
1st 

COTIOF TO DISOHAEGEOR YABY 
OOMMlSSIOSflB^S BEPOBB— 
8m 


MOVEABLE PEOPERTr.---&c 
HiNDtr Law. 

MEflAMMADAE- LAW.-^ee KXzx. 

MUNICIPAL COMMI8SIONEE.— 
Bee Jtjeisiiiction’, 3, 

MUEDEE.— See CrapABM Eomioibe, 
Ao® X of 1872, See. 288. 

NAEVADAEL— -See Bombat Aoi Y of 
1862. 

NEW TEIAL.—Nee Ao® X of 1872, 
See 288, 

NOTES OF JUDGMENT IN DE- 
PUTY KEGIBTRAE’S BOOK.~6'ee 
Accoetnis Dbobbb, 2. 

NOTICE . — See Mobtoaoe. Eesistea- 
TioN. Tbndoi! astd Pctbohasee. 

NOYATION.—See Ac® IX of 1871, 
Sched. II, CL 72, and 01s. 166 aad 
167 ; Ac®. IX of 1871, See. 20, 

NUISANCE.— Nee Ac® X of 1872, Sec. 
473. 

NUNCUPATIVE WILL.—Nee Hinde 
Law, 9. 

OBJECTIONS, MEMORANDUM OP, 
— See Ac® VII of 1870, See. 16,, 
Peactioe, 3, 4. 

OCCUPANT.-Nee Ac® (Bom.) 1 of 
1865, Sec. 2, CL (j), and Sees. 86, and 
42, CL 1st., XABtTI,iTA®I)AE Kho®. 

OFFENCES, SBVERAL.-Nee Ac® X 
of 1872, Sees. 215, 314, 462. 

OFFICER OF GOVERNMENT.— &e 
Ac® XX of 1864, Secs. 11 and 16. 

OFFICIAL ACT.— Ac® X of 1872, 
Sec. 209. JtrsisDiOTios, 8, 

ORDER FOR DIS POSAL OF STOLEN 
PROPEETV. See Ac® X of 1872, 
OLap, XXX. 

OUT-CASTE.— See Ac® XXI of 1860. 

OUTSTANDINGS.— See Hihdit Law, 

8 . 

OWNERSHIP IN THE SOIL.— See 
Ac® XXIII of 1871, Sees. 3, 4, and 
6 . 

PARDON.— See A<J® X' of 1872, See. 
347. 
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PAEOIi AGEBEMENZSee Act I 

of 1872, Sec. 02. 

PABSI STOOSSSION.— Act 

XXI of 1865. 

PARTITION- 

A plamtifE entitled ott pa rtkm to lialf 
the property in the liaiids of bis 
brother is bound to bring into hotch- 
pot any ancestral property, or pro- 
perty acquired from anco?»tral funds 
which may be in lus ovfn hands, btit 
is not liable to^ acoonnt for money 
receired by him from his father 
whileliving In commensality with liim 
and his brother, the eiroiimstanees 
of such receipt not being of a kind 
to impute fraud. 

Members of^ an undivided Hindu 
family making partition are entitled, 
as a rule, not to an account of past 
transactions, but to a dmsion of the 
family property actually existing at 
the date o£ partition. 

In a partition suit, the Court ought not 
to order an immediate money pay- 
ment by the defendant to the plain- 
tiff of his share in the outstanding 
debts due to the family estate, as if 
such outstanding debts had been 
recoTered and rhe money were inrho 
hands of the defendant. 

As a member of an undiyided Hindu 
family is not bound to eifect a parti- 
tion by paying a certain sum of 
money to his coparceners, the 
Court in a partition suit ought not to 
award interest on money decreed to 
be paid by the defendant to the 
plamtiiffi. Lakshman DdM Edik 
T. J^dmdckmidra Dddd Edik .. Jdl 


tlie amount then sfomiiig lo hi«f ered- 
if In !lu) |mi1nc'r*.lnu hu^lv*. lutd been 
carried tc^ IjK credit" in the luwL% of 
a luw*- ilnu, In whirh he and flu* de- 
fendant only vunT partner*^, applusl 
far an order fm the dtdeudiid to 
pr<nliiei\ the |daiiiififT*s iu^poiv 
tiou, the books ni lliraliuu Kadn 
and Co., wlneh appheatbm was 
resi’^ted by the defonebmt, on the 
ground that the other partners ni 
the linn of llHuhim, Kadu and To., 
hud an interest in thoM' hooka and 
were not parties to the ftmnt ap- 
plication, or shown to haye have 
eousented to it, 

ITdd tint the plafutilT wm enllfled u> 
the order, iidji Jakamt y. Ildjl 
Edsim . , , . . 4tCi 

See CoNTBACT or TAnwmmm; A-ct 
X of See. 4 

PATIL.-fe Arr XXlliof I87L 

PAT 2IAIililAGH~-^^\e Eixm Uw, 

2 . 

PAUPER--- 

A pauper respondent i s not oiifitleii f o 
present objectious at the trial of m 
appeal without payment of stamp 
duty. Ba^aji Mari r, Mqjamm 
Sailat ..... 

PAUPEESUIT-AW ComiT Ewm. 

PAYMEXT.---.^* Am XIV of im% 
See 1, CL 10; XX; of ISdO, Sets 17 1 
VHH, of 1871, Bee. 17. i>i!TOCB, 2. 

PENAL COBE.--.6ife Act XLV of 
1861). 

PENAL STATUTE, --Eff Act SXXI 
of 1860, Sec. M, Cl. 8. 


S^e Emv Liw, S BoHBit Act V 
of 1862, UirmyiuBO Hikou Pamiux, 

HtTmOE, BBIB Ol.-See Acx 
KK of lSp6, See. 17. 

riBllKBfeSHIP— 

OiiBsBioftaei of a fim repreaeats tie 
otKw .faiitBers for tlie pmposes of 
o| dootmeats. 

aBeg- 



PENSIOMS.-&e Act SXIIT of 1871. 

PLAlNT.-^sAraXIV of 186», See. 

U. 

PLEADIKG-,—- &tf PsAOTioB, 6. 

POINT NOT TAKEN IN LOWEB 
OOUBTS.— Peactjcb §, 

POIIOE 0OTICFB.-«m Acs X of 
1873, Sec, 167. 

POSSESSION— 

Owm ks^Ieiii ei^utioa of & iesipa 
'm boW pass- 


<i i, .§fy 
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nothing in etther tho Hindu or the 
English Law which debars a third 
peri>on from tahing an assignment o£ 
such property from the auction- 
purchaser, albeit it has not been re- 
duced into possession by him 
Qovind Eag%math v, Govind Jagogi 

500 

Bee Bombay Act IX of 1863- 
MoETGAaB. Limitation^ Act X 
of 1872. Sec. 462, Eevbnue 
UOtTETS. 

»OWER OF COMPAI^Y TO SUB- 
LITIDE SHABES."-^cc Company. 

'O^EE OF CBOWX TO CEDE 
TEEBITORY.-~/8ec Cession oe 
Tebeitoby. 

>OWEE OF GOVERNMENT TO 
FRAME RULES UNDER THE 
BOMBAY SURVEY ACT.-^i^c<5 Aot 
1 (Bom.) 1865, Sec. 35, 

—TO PROHIBIT ADOPTION. 
~^ 8 ee Adoption. 

'OWER OF GOVERNOR GENER- 
AL TO LEGCSLATE.-N^c Ces- 
sion OF Tbebitoby. 

?OWER OF HIGH COURT TO 
alter finding Act X of 

1872, Sec. 288, Juby. 

?OWER OF A HINDU TO MAKE 
A WILL . — Bee Hindu Law, 8, 9. 

PRACTICE-^ 

1, A clerical error in the deci’ee ap- 
pealed against was ordered to be 
amended at tbe hearing of the ap- 
peal. JE[irJi Jtna v. Ndran Mnlji 
{ note ) ...... 3 

2« Counsel cannot claim as of right 
to be heard on a reference to the 
High Court under Section 296 of 
the Criminal Procedure Code. Beg, 
Y. Bemma n . . .64 

3. A pauper respondent is not entitled 
to present objections at the trial 
of an appeal without payment of 
stamp duty. Bdhdji Mari y# Mdjd- 

Bcdldl • • * .75 

4. In moving to discharge or vary 
the report of the Commissioner for 
taking accounts, the right practice 
is to move on a memorandum of 


objections died in the Prothono- 
tary s o:ffice, and upon the evidence 
taken by, and the proceedings 
betoM, the Commissioner, and not 
on affidayits made for the purpose 
ot the motion. In such a motion 
affidavits should only he filed (a) 
When ordered by the Court, if it 
desire fresh evidence; or (6) by 
special leave of the Court for the 
purpose of advancing a fact which 
does not appear on the face of the 
proceedings before the Oommis- 
Ahmed v. Sdji Jj- 
vflWhl BLagl BCahih , . ^ j[gg 

Bee Accounts. 


6. Apointnottahenin either of the 
liower Courts was disallowed as 
being too late when taken for the 
hrst_ time at the hearing of the 
Special appeal, MdJidddji y, Yyan^‘ 
haji Qomnd . . ^ ,197 

Civil Procedure 
Lode contemplates that a defendant 
snail, m his written statement, set 
forth the ease he intends to make 
at the trial. 


followed in Bsli&n,cliwiideT 
bingJi V. BMmaclmrn Bhutto (11 
MoJmmmud ZahooT 
Ah Khdn v. Mmsdmut TJidhoo^ 
rdnee Bxitta Koer (11 Moore I, 
A, 468) and NuT&iTtee v* l^uTTohwt'f'iJ 
(Marsh, 70), that a piaiathf must 
be held to the state of facts and 
equities alleged and pleaded by him 
in his plaint, or involved in or con- 
sistent therewith, applies also to the 
case made on the pleadings by a 
defendant. 


Therefore, where the defendant in a 
suit in ejectment averred in Ms 
written statement that the land in 
dispute was in fact his, but had 
previously to 1865 been encroached 
on by the plaintil, who, in 1865, 
was about to erect a building there- 
on, and that the defendant then, 
in order to avoid litigation, com- 
promised the dispute by payment 
to the piaintifE of a sum of money, 
and purchased the land, and had 
since then remained in possession 
of it. 


J2bZ(^Ithat the only defence open to 
the defendant was that of purchase 
and that he could not he allowed, 
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at the trial to prove ft cabe oi eon- 
tmiions user and posbcssioii advfrisC* 
to eortiwciicin^^ bidoie 

1806. Q/wm Kara ’v. Lahth Kha- 
hfa ...•*• 

Bee Libel. 

mBmGrUTlYE OF THE CHOWN 
Co 0 B!e FEi!,b. Oeswok or Tir« 
EiroE\% 

PBISOBIPTION.— .SVa Act rBoiiO Vi 
of 186*i, Act (Bom,) X o£ 1806, 

Sec, 66, Li^fiTAiiOK, 

TBIKOIPAL— A’ce Abet-vie^nt, Act | 
Till of 1869, Bee. 2. ! 

FBIOBITT,— i6'ee Moetoagb, Ebc.i<>* 
TEATiox, Act (Bom) I or 1865, | 

Sec, 2, j 


FBISOFEB HOT A EUEOPEAjS’' 
BBITI8H SUBJECT.— ActX 
of 1875, Sees. 32, 37, 

BEIVIIiEG-E.-^ce Libel, 

PBIVITY OF ESTATE,— to Kaltt- 

lItatbas Khot. 

PBOBATE- 

Where tlie property in, respect of 
which prohate is sought is mortgag- 
ed, the amount of the mortgage 
incumbrance must he deducted from 
the market value of the property# 
and the probate fee charged on tlie 
balance. M re iVtH of' Mdrmkun- 
dm Zakhmnanji . , . ilS 

to AoT VXI of 1870, Sehed. I., 
CL IL 

PBOOEDUEE-toAcTXIYof im% 

Sec. 34 

rBODTTCTIOlSr OS BOCtrMSWTS.— 

to 


BBDHlBmOH BY eOVIBM- 

f AnoBTioK. 

^n. ^ 


PKOPriiTV At.i,i:riV,i) in ns 

SrULKX— A# Aiv X ef 1873, 
rlup X\X 

piiuhEin rjo\, BLVfVAL or--,.. 
Bu Ail X td 1872, 8 h, 315. 

PRusriT'i fox. SAXniox roR. 

—A ^ fhi ki L nr Huu h Oil SL Oui iu\ 
BBOSPEi rU8— 

IhHfinetion piUiitiA mf b<*lwd«m the 
< ii'-e o\ n fier**i»ri iibo t ikt* 

Ann I H m ^ pioj? ^ ti**i i iUjipnin 
the Liuli. oi A piu^faMn^, 'ind mn* 
iilio dims so ti|^n the Liith O a 
dueuuiad piirp to ho ih^ pro- 
posed Memorandum nf AH^otn'diiUt 
of Midi u i‘‘eminny. I I'l 
V. i7o Vifuqnt , . 32{i 

Su CtAflHM, 


PUBLIUATIOX.-A^ t Ln u . 

FUBIIO omOEBS, Ai^r OP.--.S7c 

AvLt^im 3. 

PUXABBHF.-N ' iliMir Lm. 

QUALfFIOATlOX' FOI^ THE 
office of a Ka/r. 


hailway company.- 

The pLiintifl* emit rid a rvarriage im 
the defeiidanfs® imhiiy at burnt 
vith the irtirpo^e of prorndnig t/* 
Borabay By an ^AirMudiL ‘and 
without mj fiMulubud nultuif, ho 
omittedto pnnuire a tndiet at SumI, 
On arriung at Xu%\^kih%^ ipplrd 
to the *«tetion-n3ftsfer for a ru^ket 
Bombay, bid refund . 
uUM, houevt*?, atlowt d by the di fra- 
dantV sonants ti priimd in fhv 
Kiniie train to IkiOdn wherr ho 
iigaln appheil Cur n Itekid* and is 
agnm refusuL but %\m «!irrefnl U} 
the lu gel iiiib 

ihe^imin mid n«l leave d ligain. At 
PMuilulm again got one ami ftpphed 
to a ticket to the 
During a dHcuamou Irtwoeu the 


pkmiif's master and the iitafKm-* 
muifTf the pkintilt, at the direetmnt 
of Mi master, re-entered the tram. 
Ultimately the igtation^mastar 
retoad to gto the plamtilf a 
tiekot, and ^ ordorad Mm to get mit 
of the tmiui and, ou hh noi 
complying with this orte, Mit a, 
'Mioy, imp fomHy rtmofid Hie 
tie In 


ommAi OBEX. 
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Tile fmni tke 

eamagis la^l iVr the illei^ii ^teteu- 
tion r>f flu* plaint lit at tlu* station 
at l^hanau, aiul for the illei^al refu- 
sal of the clefemhint':! to allow the 
pkmtifC to proceed XU the tmn to 
iiomhaj> 

Held, Ist, that the latter portion of 
Sec. 2 of Act XX Y of aioend- 
iiufSec. 1 of AH XYIll. oi 1864 
witioh proiulcs Cor paynieiifs to he 
jnade hy peyfeOii*^ 1o produce 

iheir tu-kc-t^ '^'ihen denuiKied ly 
the senaiifsofthe Company, applie'i 
only to the case of a person 
who has receiyed a ticket, and 
will not or cannot prodtice it, and 
not to a person trarellmg mthout 
haring obtuned a ticket iivitli no 
intention to delx*atid ; 

2ikI— - rhat the absence of a fraudu- 
lent intention did not make the 
entry into the carruge less unhiiHuL 
and consequently that the plnutiil 
5 ,taricd from Hiirat as a trespasser ; 

3rd— Tint the eoudud of thcraduay 

* otlunais at the statuais intcimediate 
hctiiccn feujat ami Idiuulu, it it 
aimmuted at all to h tic ami In tice 
to the piamtdl to piocscd luihout 
a ut'LH, Kudd only c^peratc as siuh 
nniiHhc train *'toppui at tin* ncH 

gtalion; 

4tli —that ilicrc wtis no legal ohiuntion 
on tlic --t itum m -ter to I’^^ue a 
tii-Ut ti the phinMil to tunhh* him 
to pioctcd from Ihiindu. i^nit Ji 
lJh^\ 'i% ifdf Jnl^' hr. u/ff/ 

("* 4i/Hi I id^ t 3a 


ll \K! ^ X M ' ■'5 ”<■ Ai r I 
i „i iMw, a, I’l. ui- 
,it> i«i4 4., t'l. ht 


ii;.\ui?AsurMi..'^ r oi-' 
itu UOA WUliJS HWTirtll 
'XEUHiTtOiV—.Vu Os^Jus 
liltdJtV. 


II r t ' K1 1'T."" f A < 1 , XX uf > 

Vill ML Uai^p. 


Mi:Qh&-UlTli>:S>~-ileK Iaxp m«- 

cpkiumi >mv tm !sba. 

SECO<’i5iRY OF BAfIFKO BEBT- 
— Ses Act iX of iSTJ. See- 20. 

befBeescb. &f Act X of m% 


BEFEBBXOh] OF BECME F(5R 
EXECUTION.— Decree of 
SHA iiL Cause Court. 

BEOIST RATION-* 

A mortgage deed registered under Act 
XX oi lBf*6 IS not thii-ehy entitled 
to pi'ionty mor a mortgage deed 
which might haye beeuj hut was 
not: > registered under Act XIX of 
1843, m cases where the eonsidera- 
iion tor the rival deeds exceeds 
Bs. 100. Maleskap2yd. V JBafsappd 
(1 Bom. H. C. Rep 10), B^arnaniglr 
V SpiBT^s (2 Bom. 11. 0. Rep. 204), 
and jBamhhudd\ r. Dhondu (2 Bom, 

H. C. Eep. 222} distinguished. 

Quaere — Whether in the case of in- 
struments executed for a considera- 
tion less than Es, 100, See. 60 of 
Act XX of 1860 would operate to 
give priority to the deed registered 
under that Act over the deed which 
might have been, but was not, re- 
gistered under Act XIX of 184S. 
Khandio Didaldus v. Tdrdchand 
Amarchaiul ... 674 

Bee Company Act X of 1866, Sec. 

4, and Acts XX of 1866, and 
Till of 1871. 

EECrITLATlON ¥ Of lS27.-/S'ee 
LiuiiViHON iiGT (Bom ) I of 1865, 
Sec, 3a. 

I XYir OF 1827 -Bee Xaeu- 

[ nAYATnln IChot. 

j XXYI of im.^Bee Klzx. 

j EELIEF.--6^’e BEcnAMTORY Deosbe. 

i inS-MAlRlAGl— nnfB(J Law, 2. 

IIFA'T.FKEE Acx (Bom.) 

■ VI of 1862. 

REPOET OF COMMISSIONEB.— 
*S’ef Acoot7i,ts. 

i X£S JUMCATA.-Sec Act VIII of 
t 1869, Sec. 2. liEmsiBATioN, Eevenoh 

OoUBTS. 

OP CONJUGAL 
BIGHTS.— See Uosbakd asb W1i?b. 

BETAINING STOLEN BBOPEBTY. 
—See JtTsiSDicixos, 2. 

BETUEN OF FLA11SY.-&S Act 
XIV of 1869, See, 24. 
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eevbbvb coijets-^ 

A M/irolatdk*-^ order imdcr 
Aefe T of 1804 U noi confdtimve 
evjdenco of tlie facts of po^bCbsion 
and dispossesHion between tin* par- 
tie*?, See. 1 of that Act giveb 
Mamlatdais’ Court Jnrisdu^tton 

ki ease of clhpossebskm nitbin six 

moBtbs from the date of stieli di^?- 
possession, and xelatos to 
diate possession; and tinder See, 
15, the party to whom sueh im- 
mediate possession is; given by the 
Mamlatdars or whoso possession lie 
shall maintaiiit shall eontimie in 
possession until ejected by a decree 
of a Civil Court. 


EKTIKW-^ 

A rmieiv may be admitted on any 
ground, ulielher urged at the on. 
gina! hearing of the appeal or iwt, 
whene’ierihe Court eonsider*? ^ tlmt 
it js nere'-^sary to eorreci an eiident 
error or miu>*sicm, or in other Mse 
reifnO'ite for the ends of ju'^tice, 
folUmuim Cidi^t4mai^ipdl v. Po/mr/ 
Mohiu Id Bong. L* It. 

J20) JOihi V, Vniifftm . * StB 

iS'ee Acr XIV i}\ iSdil, Bcc. 3I‘»UL 

2. 

IIEVIYAL 0¥ FROgBOFTXO.Y.— 
Acr X of 1S72, Bee. 216* 

« Acr XXIII, of Vm. 


The power reserved to the Eevenne 
Courts by Sec. 1» 01 2* of Act 
XYI of 1838, to determine the 
facts of possession and disposses- 
sion, was so reserved merely for 
the temporary purpose of enabling 
those Courts* to dispose of the mi- 
mediate possession, wMeli was to 
continue until the Civil Court ejected 
the party put into such immediiite 
possession The purpose of Act 
XYI of 1838, as that of Bombay 
Act Y of 1864, was temporary only, 
and chiefly to pronde for the culti-- 
vation of the land and to prevent 
breaches o! the peace until the Civil 
Court should determine the rights 
of the disputants. The decisions of 
the Bevenue and the Mamlatdars’ 
Courts as to possession and dispns- 
session do not bind the Civil Courts, j 
the prooeedinga in fio forni^* Courts 
being of a summary-character. The 
Civil Courts alone can entertain 
the question of title. Bmapa bm 

V. LaMma^d hm Mm*i- 

tama^d ..... 624 

mjlMB.Sm Acr (Bom.) 

J of 4865, Bee. ah. 


WraUSAIi JSY THE HiaS COITET 
f ,QE * TEEDIOT BY A JTJEY.- 
II i8e4 iftiBS. 

rmE.l^AGi-lgTBATE 
SmCY OP OEDIE 

WJB®.!}! 



EKJHT OP CO-PAETNEH!^.— 

CosrBACT or PAiiTsn.r.siiir. 

EIGHT TO T.EYY ASSRSvSMENT. 
-See Acr T 1 (Bom.) ot im ± 

SIGHT TO OFFICIATE.— See Act 
XXIII of 1871. 

EULES OF THE SUPREME COURT 
— See Act IX of 1871, Sohed. fl, 
01 . 68 . 

SALE IX EXECUTIOX.-See Fos- 

SESSION. 

SALE OP AXCESTHAL PROPERTY 
BY THE COURT.— &e Hijtdu 
Law, 7. 

SALE OF A CO-PARCENEE *8 IN- 
TEREST.— See Uhdivided Hirroc 
Fahiit. 

SALE OF U.’JEECOGNIZED POR. 
TION.— &e Act (Bom.) V. of 1882 . 

SAX MOETGAGE.-ae Act (Bam.) 
V of 1882 , Sees. 1 and 3 , 

SAXAD.-&e AliT XXIII of 1871. 
Secs. 3, 4, and 8. 

SANCTION FOE PSOSEt^IOH.- 

See Dbcbeb or Sham, Cato® Oocbt. 


SIXTIXOI- 

L In a ease of eoariction of ionae- 
br^iag by night, in order to com- 
mit theft, nnder Sec. 457, and theft, 

tmder ^otipn ,880 of the Xn.diau 
■- ^ Beu^ ^ia^y eifier he 

^ I I pr 

Iv & 
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provided ?liat tl ’0 total pmislimcnt 
awarded does not exceed tliat wliieh 
may be given lor tlie graver offence. 
'"ficg, V. Tid^a^d hin Tamand . 214 

2 , 'Tbe aggregate of tbe sentences 
passed tinder See. 314 of tlie Code 
of Criminal Piocediiro in a case of 
simultaneous eoavietions for several 
offences, must be considered a single 
sentence for the purposes of confir* 
mation or appeal. Beg^ v. Mdmd 
Bhwovda .... 228 
Bee ACT o! ISGO, See. 32, Cl. 

6 ; Act X of 1872. 

SEBYIOE.— Act (Bom.) YI of 
1862. 

SEYEEAL Act X 

of 1872, Sec. S14. 

SETTLEMBOT OEFIOEB.— Act 
(B om.) YI of 1862. 

SHAEES.— Company. 

SHBOEES, ESACE 

^SIGNATURE.-/8ee Act X of 1865, 

Sec. 50, Cl. 3. 

SIMELTAHEOUS CONYIOTIO^rS. 
ActX of 1872, Sec. 314. Sen- 
tence. 

SMALL CAESE COEBT.— Eicbbb 
OP Small Cause Coubt. 

SOLICITOB.— Act IX of 1871 
Sobed. II., Cl. 85. 

sors INTEBEST m AXCES 
TBAL ESTATE.— Hindu Law 
7. 

SPECIAL APPEAL.— Pbactice, 5 

STAMP.— i8ee Fau^eb. Ooubt Ebbs 

Act YII of 1870. 

SXABYIFG* * MAIHTEKAXOE.-^ee 
ACT XXI of 1860. • 

STATUTES S and 4, WiB. lY, Cap* 
85, Sec. 48 ; 24 and 26 Yio., Cap. 67’ 
Sec. 22 ; and 24 and 25 Vic., Cap. X04» 
See. Cession or Tbbbitqby* 

Yie., Cap. 26, Sec. 9.— /See Act X of 
1865, See. SO, CL 8. 

8TOLEH PBOPEBTY.— /S<9a Act X 
of 1872, Chap. XXX. Jubisdiction, 2. 

BTEIDMAm—Bee Hindu Law, 3, 


SEBOBDIXATE JEBCE.-/S'^^ Act 
XIY of 1869, See. 24. 

SEGCESSIOX . — See Hindu Law, 2, 4, 

6, 6, 7, 8, 9, Act XXI of 1866, 

SEEBAS.-;See Hindu Law, 2, 

« SUIT.**-- Sfee Act IX of 1871, Sebed. 

II, CL 85. 

BEIT FOR A EICLABATIOF OF 
FLAINTIEE'S KIEHT TO OFPI- 
CIATE AS PATH. Bee Act XXTTT 
of 1871, Secs. 3, 4, and 6. 

SUIT IF FOBMA PAEPEBIS.-^ee 
CoUBT Fees, 

SUIT TO ENFORCE EXECUTION 
OP DECREE.— /See Act XXIII of 
1871. 

SUIT TO SET ASIDE ADOPTION— 

B died, leaving Mm surviving two 
widows, X and B. Some time 
after B’s death, P, a son, was born 
toB on 15tli September 1848. Some 
time before P’s birth a portion of 
B’s watan lands had been made over 
to K by the Revenue authorities. 
The remaming porkon of B's watan 
lands was placed by Government 
under sequestration, which was not 
removed until 1865. Shortly after 
P’s birth, R petitioned the Revenue 
authorities, claiming the 
lands of B for P as B"s son. Ob 15th 
February 1849, the Revenue autho- 
rities on enquiry held that P was 
not the son of B, and decided that 
K was entitled to retain the watm 
lands of B. On 16th March 1872, 
K adopted a son BA. In a suit 
brought by P on 4th December 1872 
for a declaration that P was the son 
of B, and for setting aside the adop- 
tion of BA by X, BA and K con- 
tended that the ciaim was barred by 
limitation under Act XIY of 1859. 

He^d in special appeal that the suit, 
not being one to recover property, 
but to sat aside the adoption, was 
within time under that Act. 

Meldt also, that under the oircums- 
stances a suit for a declaratory 

I decree would lie j for the plaintiff, 
even if^'*»claim to the property 
were ba:ra^a» against X, would yet 
be entitled to obtain an injunction 
against any intervesition of BA in 
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performing ilie sfirdidh or other 
eeremonie^^ for the heneiit of 1>, or 
asisninlng tlio itafu6^ ol: ijuc>])teu 

son, and, moreoyer, the Legislature 

has, in Aet Til o£ 1870 ami A<‘t 

IXo! 1871, recognized the right of 
a person to bring a suit to set aside 
an adoption as a substantive proeoea- 
ings independent of any eliiim to 
property. Kalom l^om Mlmjanp^nt 
Y JE^adopa toalail Bhtjangrav . 2 IS 


BITBEBIOB HOLDEE.— £ABr- 
%iYATT>hi EiXOT. 


SIJPBEME COITBT EULES -Bee 
Act IX of 1871, Sehed. II, OL 85. 


TODA GRAS*— Ac? XXIIi of 
IK7I. 

TKARBTOl OF jriUHDIOTfON.-. 
iSVrCEssiOK or IbiiiutcmY. 

TEESFABH — Eulwav iVntr^NX, 
TRIAL llY flhllY.Sii Alt X of 
IbTS. ^ I RA » 

TRIAL IN BETTIS fl TFAIRTTOE'V* 
•iiSn'’ ArT X of 1^72, h7. «lrn» 

ibUimo>, 2. 


FLTRA TJEKS,— N ^ Amnmm. 
Oj^nov or TBmioav, 

Arr (Bom,) J of 1865, Biu?, tS lx- 

jnKCTlOK. 


SFETET ACT.— Eee Act (Bom.) 1 of 
1865, Sec. 85. 

TALUEDARX ACT.— Bee Act (Bom.) 
TI of 1862. 

TBLLI OASTE.— Act XLY of 
1860, See 494. 

TENANCY IN COMAION.— Fx- 
niviJDBJi Hixx>n Family. 


TEEEITOEIAL JFEISDIOTION OF 
BRITISH COFET CEASES ON 
CESSION.'— Cession or Teebi- 

TOEY. 


TESTAMENTARY POWER.— 
Hinot Law, S, 9. 

THEFT— 


Possession of wood by a forest inspec- 
tor, who IS a servant of Government, 
is possession of the Ooverninent 
itself ; and a dishonest removal of 
it, without payment of fcho necessary 
fees, from his possession, albeit with 
hxs actual consent, constitutes tlioft 
within the meaning of Bee. 378 of 
ik& Indiiin Penal Code, if that con-^ 
was unauthoriised or fraudu- 
Mm. T. Munmanict * . 610 

B §’0 Ac3jXQfl872, See. 452. 



‘Bb& Rat way Oomeany. 

f,^0!| 1 (Betn.) of 1865, Bee. 

Oon^s. 

lUMITA** 




FNDIVIDED IIINDIT FAMTI^Y- 

In it teUii by a niHiiber of an undl uded 
Hindu family in have Im right 
deidsrcd to a portion of the jouu 
C'iitalc* wliicit had been sedd the 
Civil Court xn execution oi a decree 
against hh eo-pireeiier alone, 

Ihhl that the plaintiff slionld have n 
decree declaring tlmi he was entitled^ 
to -joint pus'?e'j''ir>n along with the 
eieeiiliou pureh»i'«er m tenant m 
common. But tlmi. if a dmsionm 
sjmtie were de&ired, o suit mil 
sliould be 1«*ought for that jmrpose. 
Alahahahtpat v. Tumufif (12 Bom. H. 
0. Hep. 138)^ followed.^ Bubd^i 
BahsUmtui x* Vinahv fimiffak . U5 
liiKiuj Law, 7, B. 

UNEUFAL BISTRIBUTTON OF 
ANOKhTRAL .MOVEABLE PRO- 
PERTY— Hindu Law, 8. 

FNEEGOGNIZKI) PORTION 

MORTGAG-KF BEFOR L Til E 
IhlBBiNG OF BOMBAY ACT T 
OF 1862 .— Act (Bom.) Y of 1862, 
Sees. 1 and 3. 

FSA0E OF livmi. 

FSAOE OF TRAm.^Bee Am YIII 
of 1859, See. 2. 

YALFATIOH OF SFIT.-&@ Act 
XIV of 1869, Bee. 24, 

YAIAIR—See Act (Bom.) I of 1865, 
Bee. 36 ; Hinot Law, f, 8, Act YIl 
ot 1876, Soheda, OL IL 

TAR1AN01,>-«B«^ Peao- 
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performing ilio sfinkUk or other 
ceremomes for tlie Imuoiif of B, or 
as&nming the daitis of B’s adopted 
son, aiid. inoroover, tho Legislature 
lias, in Act YII of 1S70 and AH 
IX of 1871« recogni^iefl tho right of 
a person to bring a suit to set aside 
an adoption as a substantive pro( ced- 
ing, independent of anj el aim to 
property, JCn/oad Icmii MiujiiugnUi 
V £ado]pa toalad Bhtjangrm \ 218 

SUPEBIOB HOLDEii,-fe Kabit- 

XAVAUDAE XhO’C, 

SIJPBBME GOimT BITLES 
Act IX of 3871, Suhed, II, CL 86. 


TO BA A( i XXIII uf 

IhTl, 

TUAnnmn op .iviimncTio^,^ 

or Tbiuutoet. 

TBKHPA 8 H.*— ‘Xf e CV^fPiNY. 

TKIAL BV A<t X of 

1875, Jiim 

TMiAL m Bumm Timummy. 

^Sti ArrXof 1872 , 8 ec. 67 . Ji n- 
rsiumox, 2. 

I'LTIIA FIIIKH.^X . Ai uimow 
CissiON or TEEiiiroEY, Couiww, 
Aer (Bom.)! of 1865, Bee, m Jx- 

JUNCTION. 


SUEVEY ACT. Act (Bom.) I of 
1866, Sec. 86. 

TALUXPAEI ACT,— Act (Bom.) 
YI of 1862. 

TBLLI 0ASTE.--/6e^ Act XLY ot 
1860, Sec 494 

TENANCY IN COMMON— Hx- 
DiTiBSB Hixbu Family-. 


TEB.KlTOEiAL JITKISDTCTTON OF 
BRITISH Co CHIT ClilASES ON 
CESSION. — Cession oe Teeei- 

TOEY, 

testamentary POWEE.-^ee 

Hixmj Law, 3 , 9 . 

theft— 


Possession of wood by a forest inspec- 
tor, who is a servant of Coveramcnfe, 
•I Cavernment 

itself; and a dishonest removnl of 
it, without payment of tho noeessary 
. fees, from his possession, albeit with 
las aotnal consent, oonstittLlea theft 
meaning of Boo. BT8 of 
the Indi&n Penal Code, if that con- 
seht Was unauthorissed or fraudn- 
S^nmunta * . 610 

MAm t of 1872, See. 452. 

SiinWAY OOKEA W. 

1 (Sora.) of 186S. See. 

Counts, 
ItiKm- 



UNDITIDED IIENBCT FAl\OLY- 

In n^NUit bv a member nf mi nudivided 
Hindu itimilj lojnm* hi'^ ri^hi 
deelaiedlt> a porfien of the joiat 
eNltiie whidi hud been sold bv the 
Oi\U Court in execution of a deeree 
agaixHi hK co-parcemu* eloue, 

Bild that the phuiniff AmiU have a 
dec*ree deekr inn Brat he was enlitled 
to joint piis^esvion along \\itli the* 
exetmtioii }mreka«jer m leuant m 
eommoBv But f hat, if a dhi^umiu 
.V>cr‘2fi were desired, a suit smt 
should be brought for that putpohe. 
Alahahdia^a v. Thuftpt (12 ihmi. II, 
C. Bep. 138)^ lolhmed. JhUutj) 
Lalshmmi ^ Viiuh/ak .93 

Ste llixor LiW, 7, 8, 


irNEQUAL BmmmxmoM of 

ANCIMHAL MUYEaBLE PliO. 
miTY.-.SVe Ih^im Uw, H. 

UNEECOQNlZBIi TOIOTOxN 

MORTGAaED BEFOlK THE 
PABBlNe OF BoMBaA" ACT V 
OF 1B62 .— Act (Bobu) V of 1862 , 
Sees. 1 and 8. 


USAGE OF SHRaFF3.-A%^IIuNi>i. 

USAGE OF TEAI)1 *«*».&« Act VIII 
ot 1859, Bee, 2, 


XIV of 1869, Sao. 24. 

(Bom.) I of 1866, 
aec. 86; HrsOT ?, 8, Act VII 
otl 870 ,Sshed.I,OLA ^ 

TAjBIANCa— 


eoacPASt. rsAO- 


i 

VENDOE Am PUECHASEB-- 

jriio reason for the rule of equity that 
a purchaser of property, though for 
valuable consideration, yet with 
notice of a prior incumbrancer, pur- 
chases subject to such incumbrance, 
is that such purchaser is acting 
mala fide m taking away the right 
qf the xirior incumbrancer by get- 
ting the legal estate, while knowing 
that a prior purchaser has the right 
to it. Bui a purchaser for value- 
able consideration, without notice 
of the prior right of a third person, 
is not guilty ot, or party to^ a fraud, 
upon the rights of a prior pur- 
chaser* The Courts of Equity, 
therefore, will not interfere with, his 
.right to the possession, enjoyment, 
and disposal of the property ; and 
though, subsequently to his pur- 
chase, ho may become aware of the 
prior incumbrance, yet he has the 
right to convey to a subsequent 
purchaser, who at the time of such 
subsequent conveyance, has notice 
of the prior right of the third 
person; and such subsequent pur- 
chaser Will take the property free 
from the incumbrance, for neither is 
he guilty of any fraud in accepting 
what hts vendor had a right to con- 
vey, nor would the hand fide pur- 
chaser without notice be able, other- 
wise freely and completely to dispose 
of the x>roperty which he innocently 
acquired. On the same iirinciples, 
any subsequent purchaser, however 
revote* though having notice, must 
be protected. 

Where, therefore, the Snd defendant, 
having notice of the plaintiffs 
equitaliie mortgage, purcjiased from 
one, who also with such notice, had 
purchased from a bond fide pur- 
chaser for value without notice. 

EeU that the 2nd defendant held the 
property free from the equitable 


All 


mortage. Carter v. Carter (3 E. & 
Johns, 617) distinguished. Da^dl 
Jivrd)Y, •la^rdj Matansh , .237 

See Aor (Bom.) I of 1865, Sec. 2. 

VEEDICT.— S'ee Juny. 

YILLAG-E OEEIOER.*--;$'^^ Aco? 
SXIII of 1871. 

VOLITXTAEILY CAUSII^G GEIEY- 
OUS HURT — See CoMroujrDiJsro or 
OrrENCEs, 

WAIYEE— 

Where the defendant executed to the 
plaintiE a bond for the payment of 
the balance found to be due from 
the defendant to the plaintiJ0f upon 
an adjustment of the account of 
their mutual dealings, 

Meld that though the defendant, at 
the time of the adjustment, disputed 
the correctness of the account, yet 
that by having executed the bond 
and made payments under it, he 
must be held to have waived his ob- 
jection. 

Afdrd^an Undir Tdiil v. MoUUa 
Bdmdds .... .45 

Bee Act XIY of 1859, Sec. 1, CL 

10 , 

WAEEAJNT.— AerXof 1872, See. 
157. 

WAEEAXT CASE, DISMISSAL OE 
-to Act X of 1872, Sec. 215. 

WIFE '—‘See Husband and Wife. 
Hindu Law, 2, 3. 

WILL —Bee Act X of 1865, Sec* 50, CL 
3; Hindu Law, 8, 9; Act YII of 
1870, Sched. I, 01. 11. 

WILLS ACT I Yic., Cap* 26> Sec. 9 
Bee Act X of 1865, See. 50. 

WEITTEF STATEMENT.— to Act 
Ylll of 1859, See* 119, Peachoe 6. 





